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RULES    OF    COURT. 


No.  63. 

Note  hy  ike  Reporter,  —  As  lihe  dissent  of  Mr.  Justice  Wayne  from  this  role  was 
inadvertently  omitted  in  the  pfublication  of  it  in  the  preceding  volome,  it  is  now  re- 
printed. 

Obdebed,  that  no  counsel  will  be  permitted  to  speak,  in 
the  argument  of  any  case  in  this  court,  more  than  two 
hours,  without  the  special  leave  of  the  court,  granted  before 
the  argument  begins. 

Counsel  will  not  be  heard,  unless  a  printed  abstract  of  the 
case  be  first  filed,  together  with  the  points  intended  to  be  made, 
and  the  authorities  intended  to  be  cited  in  support  of  them 
arranged  under  the  respective  points.  And  no  other  book  or 
case  can  be  referred  to  in  the  argument. 

If  one  of  the  parties  omits  to  file  such  a  statement,  he  can- 
not be  heard,  and  the  case  will  be  heard  ex  parte^  upon  the 
argument  of  the  party  by  whom  the  statement  is  filed. 

This  rule  to  take  effect  on  the  first  day  of  December  Term, 
1849. 

Mr.  Justice  WAYNE  dissents  from  this  rule. 
WOODBURY,  J.,  does  not  concur  in  this  rule. 


No.  64. 

Ordered,  that  where  an  appearance  is  not  entered  on  the 
record  for  either  the  plaintiff  or  defendant  on  or  before  the 
second  day  of  the  term  next  succeeding  that  at  which  the 
case  is  docketed,  it  shall  be  dismissed  at  the  costs  -of  the 
plaintiff. 


.   I 


vi  RULES  OF  COURT. 


No.  65. 

When  a  case  is  called  for  argument  at  two  successive  terms, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared 
to  argue  it,  it  shall  be  dismissed  at  the  costs  of  the  plaintiff, 
unless  sufficient  cause  is  shown  for  further  postponement. 


No.  66. 

Ordered,  that  printed  arguments  under  the  fortieth  rule 
shall  not  hereafter  be  received,  unless  filed  within  the  first  ten 
days  of  the  term. 

No.  57. 

Ordered,  that  when  ^  division  of  opinion  is  certified  to  this 
court  by  a  Circuit  Court,  the  parties  shall  be  placed  on  the 
docket  of  this  court,  as  plaintiff  and  as  defendant  respectively, 
in  the  manner  in  which  it  shall  appear  from  the  statement  of 
the  case  they  stand  in  the  Circuit  Court. 


No.  68. 

Ordered,  that  twelve  printed  copies  of  the  abstract,  points, 
and  authorities  required  by  the  63d  rule,  be  filed  with  the 
clerk  three  days  before  the  case  is  called  for  argument,  —  nine 
of  these  copies  for  the  court,  one  for  the  Reporter,  one  for  the 
opposing  counsel,  and  the  remaining  one  to  be  retained  by 
the  clerk. 

This  order  to  take  effect  on  the  first  day  of  May  next. 

April  24,  1850. 
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THE   DECISIONS 


ov 


SUPREME  COUKT  OF  THE  UNITED  STATES, 


AT 


JANUARY  TERM,   1850. 


The  United  States,  Appellants,  v,  Burrottohs  E.  Carr  and 
John  Peck,  Claimants  op  Sixteen  Boxes  of  Hatana  Sugar, 
Twelve  Baskets  of  Chamfaone  Wine,  &c. 

The  United  States,  Appellants,  v.  Burroughs  £.  Carr  and 
John  Peck,  Claimants  of  Ten  Boxes,  Twentt  Half-Boxes, 
and  Six  Quarter-Boxes  of  Raisins,  Four  Keos  of  Grapes,  to. 

The  lixteenth  section  of  the  act  of  Con^u,  passed  on  the  18th  of  Fehrnary,  1793, 
entitled  "  An  act  for  enrolling  and  licensing  ships  or  vessels  to  be  employed  in 
the  coasting  trade  and  fisheries^  and  for  regulating  the  same,**  (1  Stat,  at  Laise, 
305,)  prescnbes  the  manner  in  which  foreign  merchandise  shall  be  spediled  in  ttie 
manifest  of  a  ressel  going  coastwise,  and  imposes  a  pecuniary  penalty  upon  the 
master  for  fidling  to  comphr  with  it ;  but  does  not  forfeit  the  goods. 

The  forfeiture  provided  in  the  seventeenth  section  was  intended  to  apply  to  cases 
where  the  foreign  merchandise  was  not  incloded  at  all  in  the  manifest,  and  not  to 
cases  where  it  was  included  in  ikct,  although  not  with  legal  precision,  and  where 
Aere  was.no  bad  foith. 

The  act  of  May  31st,  1844,  (5  Stat,  at  Lai^ge,  658,)  gfives  jurisdiction  to  this  court 
in  revenue  cases,  without  regard  to  amount,  only  where  the  judgment  is  rendered 
in  a  Circuit  Court  of  the  United  States.  Therefore,  where  the  case  was  brought 
from  the  Court  of  Appeals  for  the  Territory  of  Florida,  and  the  amount  in  con- 
troversy did  not  exceed  one  thousand  doilars,  the  case  must  be  dismissed  for 
want  of  jnrisdiction. 

These  two  cases  were  brought,  by  appeal,  from  the  Court 
of  Appeals  for  the  Territory  of  Florida,  and  were  argued  to- 
gether. The  questions  involved  were  the  same  in  both. 
The  first  of  the  two  cased  was  this. 

In  January,  1844,  the  schooner  Hope  W.  Gaudy  was  about 
to  sail  from  the  port  of  New  York  to  that  of  St.  Augustine 
in  Florida,  the  vessel  being  licensed  for  carrying  on  the  coast- 
ing trade.  Maurice  Gaudy,  the  captain  of  the  schooner,  pro- 
duced to  the  collector  of  New  York  the  following  manifest| 
viz. : — 
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Manifest  of  the  cargo  on  hoard  the  schooner  Hope  W,  Gaudy ^  Gaudy ^ 
master^  tmrden  one  hundred  and  forty  tons^  hotmd  from  New  York 
for  St.  AugustinCj  Fla.^  January  13M,  1844. 


Marks.       \^  Packages  and  contenu. 


B.  E.  C.  &  Co. 


J.M.K 


C.  Bart  k  Co. 
&&P. 


1    Eixhtcen  hundred  and 
fourteen 


package* 
mdse. 
Three  pack.  mdee. 

Deren  do.       da 
Twenty-three  do. 


Shlppem. 


John  Peck 
Do. 


Do. 
Dow 


Reaidence. 


New  York 
Do. 


Do. 
Do. 


Conaignees. 


B.RCanteUo 
J.  M.  Heman- 

dex 
G.  Burt  &  Go. 
&  a  Peck 


Sl  Auguatina. 

Dow 
Do. 
Do. 


Maurice  Gaudt. 

The  oath  taken  by  Gaudy,  and  the  permit  to  saU  granted  by 
the  collector  of  New  York,  were  as  follows :  — 

f  ly  Maurice  Gaudy,  master  of  the  schooner  Hope  W. 
Gaudy,  do  solemnly  swear  to  the  truth  of  the  annexed 
manifest ;  and  that,  to  the  best  of  my  knowledge  and 


D.C. 


belief,  all  the  goods,  wares,  and  merchandise  of  foreign  growth 
or  manufacture  therein  contained,  were  legally  imported,  and 
the  duties  thereon  paid  or  secured ;  so  help  me  God. 

Maurice  Gaudt. 
Sworn  to  this  13th  day  of  ,  1844. 

G.  W.  Davis,  D'y  Col. 

District  of  New  York,  Port  of  New  York  : 

M.  Gaudy,  master  of  the  schooner  Hope  W.  Gaudy,  of  Cape 
May,  having  sworn,  as  the  law  directs,  to  the  annexed  mani- 
fest, consisting  of  four  articles  of  entry,  and  delivered  duplicate 
thereof,  permission  is  hereby  granted  to  the  said  schooner  to 
proceed  to  the  port  of  St.  Augustine,  in  the  State  of  Florida. 

Given  under  our  hands,  at  New  York,  this'  13th  day  of  Jan- 
uary, 1844. 

D.  G.  W.  Davis,  D'y  Collector. 

W.  D.  K.  J.  Davenport,  D.  Naval  Officer. 

On  the  arrival  of  the  vessel  at  St.  Augustine,  the  manifest 
was  presented  to  the  collector,  who  made  Upon  it  the  follow- 
ing indorsement :  —  "  No.  3  A,  inward,  schr.  Hope  W.  Gaudy, 
of  Cape  May,  Maurice  Gaudy,  master,  140{|  tons,  from  New 
York,  entered  January  25th,  1844." 

On  the  29th  of  January,  1844,  the  District  Attorney  of  the 
United  States  filed,  in  the  Superior  Court  for  the  District  of 
East  Florida,  a  libel  against  "sixteen  boxes  of  sugar,  twelve 
baskets  of  Champagne  wine,  twenty-five  sacks  of  Liverpool 
salt,  five  cases  and  five  baskets  of  olive  oil,  ten  boxes  of  French 
cordial,  seven  casks  of  London  porter,  two  casks  of  Scotch  ale, 
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two  half-pipes  of  French  brandy,  one  pipe  Holland  gin,  thirty 
half-boxes  and  twenty-four  quarter-boxes  of  raisins,  ten  bags  of 
cassia,  two  boxes  of  citron,  five  chests  of  tea,  one  frail  (or  bas- 
ket) of  almonds,  three  drums  of  figs,  two  boxes  of  lemons,  and 
ten  bags  of  cofiee." 

The  libel  alleged  that  the  said  merchandise  was  not  (nor 
was  any  part  thereof)  specified  or  certified  in  the  manifest  of 
the  cargo  of  the  said  vessel,  as  is  required  by  the  act  of  the 
Congress  of  the  same  United  States,  in  such  case  made  and 
provided,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

The  libel  then  claimed  that  the  merchandise  had  become 
forfeited  to  the  uses  specified  by  law. 

In  March,  1844,  Burroughs  and  Carr  filed  their  claim  as  own- 
ers of  the  goods.  After  sundry  proceedings  which  it  is  not  ma- 
terial to  state,  the  cause  came  up  for  hearing,  when  the  judge 
dismissed  the  libel.  The  United  States  carried  it  to  the  Court 
of  Appeals,  which  afiirmed  the  judgment  of  the  court  below. 
An.  appeal  was  then  taken  to  this  court. 

The  act  of  Congress  under  which  the  libel  was  filed  was  the 
act  of  18th  February,  1793,  entitled  "  An  act  for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  for  regulating  the  same."  1  Statutes  at 
Large,  305. 

By  the  sixteenth  section,  it  is  enacted,  that  "the  master 
or  commander  of  every  ship  or  vessel  licensed  for  carrying  on 
the  coasting  trade,  and  being  destined  from  any  district  of  the 
United  States  to  a  district  other  than  a  district  in  the  same  or 
an  adjoining  State  on  the  sea-coast,  or.  on  a  navigable  river, 
shall,  previous  to  her  departure,  deliver  to  the  collector  residing 
at  the  port  where  such  ship  or  vessel  may  be,  if  there  is  one, 
otherwise  to  the  collector  of  the  district  comprehending  such 
port,  or  to  a  surveyor  within  the  district,  as  the  one  or  the  oth- 
er may  reside  nearest  to  the  port  at  which  such  ship  or  vessel 
may  be,  duplicate  manifests  of  the  whole  cargo  on  board  such 
ship  or  vessel,  or  if  there  be  no  cargo  on  board,  he  shall  so  cer- 
tify ;  and  if  there  be  any  distilled  spirits,  or  goods,  wares,  and 
merchandise  of  foreign  growth  or  manufacture  on  boArd,  other 
than  what  may  by  the  collector  be  deemed  sufficient  for  sea 
stores,  he  shall  specify  in  such  manifests  the  marks  and  num- 
bers of  every  cask,  bag,  box,  chest,  or  package  containing  the 
same,  with  the  name  and  place  of  fesidence  of  every  shipper 
and  consignee  of  such  distilled  spirits,  or  goods  of  fc^reign 
growth  or  manufacture,  and  the  quantity  shipped  by  and  for 
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each,  to  be  by  him  subscribed,  and  to  the  truth  of  which  he 
shall  swear  or  affirm ;  and  shall  also  swear  or  affirm,  before  the 
said  collector  or  surveyor,  that  such  goods,  wares,  or  merchan- 
dise, of  foreign  growth  or  manufacture,,  were  to  the  best  of  his 
knowledge  and  belief  legally  imported,  and  the  duties  there- 
upon paid  or  secured ;  or  if  spirits  distilled  within  the  United 
States,  that  the  duties  thereupon  have  been  duly  paid  or  8e^ 
cured ;  upon  the  performance  of  which,  and  not  before,  the  said 
collector  or  surveyor  shall  certify  the  same  on  the  said  mani- 
fests, one  of  which  he  shall  return  to  the  master,  with  a  permit 
thereto  annexed,  authorizing  him  to  proceed  to  the  port  of  his 
destination.  And  if  any  such  ship  or  vessel  shall  depart  from 
the  port  where  she  may  then  be,  having  distilled  spirits,  or 
goods,  wares,  or  merchandise  of  foreign  growth  or  manufac- 
ture on  board,  without  the  several  things  herein  required  being 
complied  with,  the  master  thereof  shall  forfeit  one  hundred  dol- 
lars ;  or  if  the  lading  be  of  ^oods  the  growth  or  manufacture  of 
the  United  States  only,  or  if  such  ship  or  vessel  have  no  cargo, 
and  she. depart  without  the  several  things  herein  required  be- 
ing complied  with,  the  said  master  shall  forfeit  and  pay  fifty 
dollars." 

And  by  the  seventeenth  section  it  is  enacted,  that  "  the  mas- 
ter or  commander  of  every  ship  or  vessel  licensed  to. carry  on 
the  coasting  trade,  arriving  at  any  district  of  the  United  States, 
from  any  district  other  than  a  district  in  the  same  or  an  adjoin- 
ing State  on  the  sea-coast,  or  on  a  navigable  river,  shall  deliver 
to  the  collector  residing  at  the  port  she  may  arrive  at,  if  there 
be  one,  otherwise  to  the  collector  or  surveyor  in  the  district 
comprehending  such  port,  as  the  one  or  the  other  may  reside 
nearest  thereto,  if  the  collector  or  surveyor  reside  at  a  distance 
not  exceeding  five  miles,  within  twenty-four  hours,  or  if  at  a 
greater  distance,  within  forty-eight  hours  next  after  his  arrival, 
and  previous  to  the  unlading  any  of  the  goods  brought  in  such 
ship  or  vessel,  the  manifest  of  the  cargo,  (if  there  be  any,)  cer- 
tified by  the  collector  or  surveyor  of  the  district  from  whence 
she  last  sailed,  and  shall  make  oath  or  affirmation,  before  the 
said  collector  or  surveyor,  that  there  was  not,  when  she  sailed 
from  the  district  where  his  manifest  was  certified,  or  has  been 
since,  or  then  is,  any  more  or  other  goods,  wares,  or  merchan- 
dise of  foreign  growth  or  manufacture,  or  distilled  spirits  (if 
there  be  any  other  than  sea  stores  on  board  such  vessel)  than 
is  therein  mentioned ;  and  if  there  be  no  such  goods,  and  if 
there  be  no  cargo  on  board,  he  shall  produce  the  certificate  of 
the  collector  or  surveyor  of  the  district  from  which  she  last 
sailed  as  aforesaid,  that  such  is  the  case ;  whereupon  such  col- 
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lector  or  surveyor  shall  grant  a  permit  for  unlading  the  whole 
or  part  of  such  cargo  (if  there  be  any)  within  his  district,  as 
the  master  may  request ;  and  where  a  part  only  of  the  goods, 
wares,  and  merchandise  of  foreign  growth  or  manufacture,  or 
of  distilled  spirits,  brought  in  such  ship  or  vessel,  is  intended 
to  be  landed,  the  said  collector  or  surveyor  shall  make  an  in* 
dorsement  of  such  part  on  the  back  of  the  manifest,  specifying 
the  articles  to  be  landed ;  and  shall  return  such  manifest  to  the 
master,  indorsing  also  thereon  his  permission  for  such  ship  or 
vessel  to  proceed  to  the  place  of  her  destination.  And  if  the 
master  of  such  ship  or  vessel  shall  neglect  or  refuse  to  deliver 
the  manifest,  (or  if  she  has  no  cargo,  the  certificate,)  within  the 
time  herein  directed,  he  shall  forfeit  one  hundred  dollars ;  and 
the  goods,  wares,  and  merchandise  of  foreign  growth  or  manu- 
facture, or  distilled  spirits,  found  on  board,  or  landed  from  such 
ship  or  vessel,  not  being  certified  as  is  herein  required,  shall  be 
forfeited,  and  if  the  same  shall  amount  to  the  value  of  one  hun- 
dred dollars,  such  ship  or  vessel,  with  her  tackle,  apparel,  and 
furniture,  shall  be  also  forfeited." 

The  second  of  the  two  cases  mentioned  in  the  commence- 
ment of  this  report  was  similar  in  its  circumstances  to  the  case 
just  stated,  except  that  the  goods  were  brought  to  St.  Augus- 
tine in  a  different  vessel,  and  that  the  value  of  the  goods  was 
shown  by  appraisement  to  be  only  seventy  dollars. 

The  cases  were  argued  by  Mr,  Johnson  (Attomey43eneraI), 
for  the  United  States,  and  by  Mr.  Wood,  of  New  York,  for  the 
claimants. 

Mr.  Johnson  said  that  three  questions  were  involved  in  the 
case:  — 

1.  Whether  the  manifest  of  itself  was  a  sufficient  compli- 
ance with  the  sections  above  quoted  of  the  act  of  Congress. 

2.  Whether,  if  defective,  the  defect  is  cured  by  the  certifi- 
cate of  the  collector  of  New  York. 

3.  Whether,  if  the  manifest  be  in  violation  of  the  act,  the 
defect  works  a  forfeiture  of  the  goods. 

Ist.  The  manifest  was  not  made  out  according  to  law.  The 
16th  section  regulates  the  conduct  of  the  master  at  the  port  of 
departure.  He  must  deliver  to  the  collector  a  duplicate  mani- 
fest of  his  cargo ;  and  must  also,  if  there  is  any  merchandise 
on  board  of  foreign  growth  or  manufacture,  specify  the  marks 
and  numbers  of  every  cask,  bag,  box,  &c.,  containing  such  ar- 
ticles. The  object  of  this  is  to  enable  the  collector  at  the  port 
of  destination  to  identify  these  boxes  as  being  the  same  which 
had  once  paid  duties  at  the  custom-house.  He  must  also* 
1* 
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make  oath  that  the  goods  were  legally  imported.  All  this  be- 
ing done,  the  collector  is  authorized  to  give  him  a  permit  of 
departure.  But  it  must  be  evident  from  an  inspection  of  the 
record,  that  the  master  has  not  complied  with  the  law.  The 
manifest  only  says  1,814  packages  of  merchandise.  What  was 
there  to  prevent  the  master  from  substituting  other  packages, 
exchanged  at  sea,  for  those  which  he  had  on  board  at  the  time 
of  his  departure  from  New  York  ?  The  act  requires  a  distinct 
specification  of  all  the  marks  on  all  the  boxes.  But  here  it  is 
not  even  stated  whether  they  contain  foreign  merchandise  or 
not.  The  collector  at  New  York  could  also  refer  to  the  marks 
on  the  boxes,  and  ascertain,  by  the  records  of  his  office,  wheth- 
er or  not  such  boxes  had  been  regularly  imported ;  but  if  the 
construction  contended  for  on  the  other  side  be  correct,  smug-' 
gled  goods  could  be  transported  coastwise  just  as  easily  as 
those  which  had  paid  duties. 

2d.  The  certificate  of  the  collector  at  New  York  does  not  heal 
this  defect.  He  is  only  authorized  to  certify  in  case  all  the 
requisitions  of  law  are  complied  with.  If  his  certificate  is 
conclusive,  then  he  is  invested  with  judicial  power,  and  neither 
the  collector  of  the  port  to  which  the  vessel  is  going,  nor  the 
district  judge,  can  properly  interfere.  The  manifest  is  no 
longer  subject  to  their  supervision ;  although  the  authority  of 
the  first  collector  to  certify  is  limited  to  the  case  of  previous 
compliance  with  the  law  onr  the  part  of  the  master.  The  16th 
section  says,  if  he  (the  master)  shall  depart  '^  without  the 
several  things  herein  required  being  complied  with,"  &c. ; 
showing  that  a  compliance  with  a  part  would  not  be  sufficient. 
The  power  of  the  collector  of  New  York  was  therefore  limited, 
and  his  certificate  could  not  heal  the  defect  in  the  manifest. 

3d.  Are  the  goods  subject  to  forfeiture  ? 

The  last  paragraph  of  the  17th  section  must  be  construed 
to  refer  to  the  16th.  It  says  that  the  "  merchandise,  not  being 
certified  as  is  herein  required,"  shall  be  forfeited,  and  in  certain 
cases  the  vessel  also.  But  if  we  show  that  the  merchandise  is 
not  certified  as  the  16th  section  requires,  the  forfeiture  attaches. 

Mr.  Wood  made  the  following  points  :  — 

1.  The  manifest  in  these  cases  is  correct,  and  made  out  ac- 
cording to  long-established  usage. 

2.  It  is  sufficient,  under  the  16th  and  17th  sections  of  the 
act  of  18th  February,  1793,  to  insert  in  the  manifest  the  marks 
and  numbers  of  the  casks,  boxes,  packages,  &c.,  containing 
foreign  merchandise,  with  the  name  and  residence  of  every 
shipper  and  consignee  thereof,  and  the  quantity  shipped  by  and 
to  each. 
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3.  All  this  is  done  in  the  manifest  in  this  canse. 

4.  This  provision  of  the  act  .necessarily  and  impliedly  re- 
quires that  the  foreign  merchandise  from  one  shipper  to  a  con- 
signee shall  be  distinguished  from  every  other  consignment, 
when  either  the  consignee  or  shipper,  or  both,  are  different,  but 
it  does  not  require  that  the  foreign  and  domestic  merchandise 
consigned  by  any  one  shipper  to  any  one  consignee  shall  be  so 
differently  numbered  and  marked  as  that  the  foreign  merchan- 
dise can,  by  the  numbers  and  marks,  be  distinguished  from  the 
domestic  merchandise. 

5.  Such  distinction  in  the  manifest  between  the  marking 
and  numbering  of  foreign  and  domestic  merchandise,  consign- 
ed by  one  and  the  same  shipper  to  one  and  the  same  consignee, 
has  never  been  made  in  practice,  and  the  long^stablished  usage 
must  be  considered  as  settling  the  construction  of  the  act. 

6.  The  manifest  in  question  is  conformable  to  the  most  ap- 
proved precedents.  (See  American  Lex  Mercatoria,  Appen- 
dix.) 

7.  Assuming  that  the  manifest  ought  to  have  been  more 
specific,  and  so  as  to  distinguish  between  the  foreign  and  do- 
mestic merchandise  consigned  by  one  and  the  same  shipper  to 
one  and  the  same  consignee,  yet  the  certificate  of  the  collec- 
tor thereon,  and  the  oath  of  the  master,  being  correct;  and  ac- 
cording to  the  provisions  of  the  said  16th  section,  the  goods 
are  not  forfeited  under  the  17th  section  of  said  act,  but  the 
master  only  is  subjected  to  the  forfeiture  of  one  hundred  dol- 
lars under  the  said  16th  section. 

8.  The  forfeiture  of  the  goods  under  the  17th  section  is  con- 
fined to  the  case  where  the  goods  are  not  certified  as  required. 

9.  Penal  laws  are  to  be  strictly  construed,  and  the  interpre- 
tation of  revenue  laws  is  in  favor  of  the  subject,  especially 
in  the  case  of  forfeiture  of  goods  for  acts  not  done  by  the  own- 
er thereof.  Hubbard  v,  Johnstone,  3  Taunt.  177 ;  Chests  Tea 
V.  U.  States,  1  Paine,  499. 

10.  The  legislature,  in  applying  the  pecuniary  penalty  upon 
the  master  to  any  defect  in  the  manifest  and  certificate  in  the 
particulars  enumerated  in  the  16th  section,  and  in  limiting  the 
forfeiture  of  the  goods  to  the  prejudice  of  the  owner  thereof, 
in  the  17th  section,  to  a  defect  in  the  certificate,  clearly  meant 
to  narrow  the  ground  of  forfeiture  of  the  goods,  and  to  confine 
it  to  a  case  of  a  defect  in  the  certificate,  per  se. 

11.  If  every  defect  in  the  manifest  should  be  deemed  to  ex- 
tend to  the  certificate,  and  to  render  that  defective  by  relation, 
so  as  to  cause  a  forfeiture  of  the  goods  to  the  owner,  it  would 
confound  the  distinction  clearly  drawn  by  the  act  between  the 
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two  cases,  and  would  deprive  the  owner  of  the  goods  of  those 
salutary  rules  of  construction  above  referred  to. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  Court. 

The  first  of  these  cases  arises  upon  a  libel  filed  in  the  Superior 
Court  for  the  District  of  East  Florida,  against  certain  goods 
which  were  brought  into  the  port  of  St.  Augustine,  in  the 
schooner  Hope  W.  Gaudy,  and  there  seized  by  the  collector 
as  forfeited,  for  an  alleged  violation  of  the  revenue  laws.  The 
appellants  appeared  as  claimants ;  and  at  the  trial  in  the  Su- 
perior Court,  the  libel  was  dismissed,  and  the  decree  of  dismis- 
sal afterwards  affirmed  in  the  Court  of  Appeals  for  the  Territory 
of  Florida.  From  this  last-mentioned  decree  the  United  States 
appealed  to  this  court. 

The  Hope  W.  Gaudy  was  regularly  licensed  to  carry  on  the 
coasting  trade ;  and  the  goods  in  question  were  part  of  a  cargo 
shipped  at  New  'York  for  the  port  of  St.  Augustine.  The  mas- 
ter of  the  schooner,  previous  to  his  sailing  from  New  York,  de- 
livered a  manifest  of  his  cargo  to  the  collector,  in  which  the 
goods  seized  were  included,  with  the  proper  affidavit  annexed ; 
and  the  collector  indorsed  upon  it  the  certificate  and  permit  to 
proceed  on  the  voyage,  as  required  by  the  act  of  February  18, 
1793.  This  manifest,  so  certified  and  indorsed,  was  in  due 
time  after  the  arrival  of  the  vessel  delivered  to  the  collector  of 
St.  Augustine. 

There  is  no  imputation  of  bad  faith  in  this  transaction,  upon 
the  master  or  owners,  or  any  of  the  parties  concerned.  But 
the  forfeiture  was  supposed  to  have  been  incurred  by  a  breach 
of  the  provisions  of  the  16th  and  17th  sections  of  the  act  of 
Congress  above  mentioned.  Part  of  the  cargo  consisted  of 
foreign  merchandise.  And  it  was  insisted,  on  the  part  of  the 
United  States,  that  this  portion  of  it  was  not  marked  and  de- 
scribed in  the  manifest,  in  the  manner  required  by  the  16th 
section,  and  was  on  that  account  liable  to  seizure  and  forfeiture 
at  the  port  of  destination. 

We  do  not  think  it  material  to  inquire  whether  the  manifest 
did  or  did  not  describe  with  legal  precision  the  foreign  mer- 
chandise which  the  master  had  taken  on  board  when  he  sailed 
from  New  York.  For  if  the  manifest  be  liable  to  that  objec- 
tion, the  16th  section,  which  prescribes  the  manner  in  which 
foreign  merchandise  shall  be  specified  in  the  manifest,  punish- 
es the  omission  by  a  small  pecuniary  penalty  on  the  master : 
but  does  not  forfeit  the  goods. 

Neither  does  the  clause  of  forfeiture  in  the  17th  section  ap- 
ply to  imperfections  of  that  description.     The  manifest,  which 


JANUARY  TERM,   1850. 


The  United  States  v.  Carr  et  al. 


the  master  is  required  by  this  section  to  deliver  at  the  port  of 
destination,  is  the  one  certified  by  the  collector  at  the  port  of 
shipment,  and  this  he  did  deliver.  And  the  law  forfeits  the 
foreign  merchandise,  or  distilled  spirits,  found  on  board  or  land- 
ed from  the  vessel,  in  those  cases  only  in  which  it  is  not  in- 
cluded in  the  manifest  certified  as  aforesaid.  This  is  evidently 
the  meaning  of  the  law.  But  the  record  in  this  case  shows 
that  the  goods  seized  were  included  in  the  manifest ;  and 
whether  they  were  there  described  with  legal  precision  or  not 
is  immaterial  to  this  inquiry.  For  a  defect  in  that  respect, 
where  there  is  no  fraud,  does  not  subject  the  goods  to  forfeiture, 
either  at  the  port  of  shipment  or  the  port  of  delivery.  Indeed, 
it  can  hardly  be  supposed  that  an  offence,  which  in  the  16th 
section  is  punished  by  a  small  pecuniary  penalty  on  the  master, 
was  intended  in  the  succeeding  section  of  the  same  law  to  be 
visited  on  the  owner,  and  subject  him  to  the  aggravated  pun- 
ishment of  the  forfeiture  of  his  goods  ;  and  the  more  especially 
as  the  defect,  if  any,  was  the  fault  of  the  public  officer,  who 
was  apprised  by  the  oath  of  the  master  to  the  manifest  that 
foreign  merchandise  was  on  board,  and  whose  duty  it  was, 
when  thus  informed,  to  see  that  it  wais  designated  and  describ- 
ed as  the  law  requires  before  he  granted  the  certificate  and  per- 
mit to  proceed  on  the  voyage. 

The  decree  of  the  Court  of  Appeals  for  the  Territory  of 
Florida  must  therefore  be  affirmed. 

The  other  case  between  the  same  parties,  now  before  us,  is 
similar  in  all  respects  to  the  one  in  which  I  have  just  stated 
the  opinion  of  the  Court.  But  the  record  shows  that  the  value 
of  the  goods  in  controversy  in  this  case  is  only  seventy  dollars. 

The  act  of  May  31,  1844,  which  gives  appellate  jurisdic- 
tion to  this  court  in  revenue  cases,  without  regard  to  the  sum 
in  dispute,  gives  it  only  where  the  judgment  is  rendered  in  a 
Circuit  Court  of  the  United  States.  Consequently,  it  does  not 
apply  to  a  judgment  rendered  in  the  Court  of  Appeals  for  the 
Territory  of  Florida.  The  right  to  appeal  from  that  court  is 
regulated  by  the  act  of  May  26,  1824.  And  that  act  limits  the 
appellate  power  of  this  court  to  cases  in  which  the  amount  in 
controversy  exceeds  one  thousand  dollars. 

This  case  must  therefore  be  dismissed  for  want  of  jurisdic- 
tion. 

Orders. 

TfiB  United  States  v.  Carr  and  Peck,  Claimants  of  Sixteen  Boxes 
OF  Havana  Sugar,  &c. 

This  cause  came  on  to  bo  heard  on  the  transcript  of  the  rec- 
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ord  from  the  Court  of  Appeals  for  the  Territory  of  Florida,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Court  of  Appeals  in  this  cause  be,  and  the  same 
is  hereby,  affirmed. 

The  United  States  v.  Carr  and  Peck,  Claimants  op  Ten  Boxes, 
&c.,  OF  Raisins. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Court  of  Appeals  for  the  Territory  of  Florida, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby,  dismissed  for  the  want  of  ju- 
risdiction. 


Harriet  V.  Ladd,  by  her  next  Friend,  Montgomery  D.  Corse, 
Complainant  and  Appellant,  v,  Joseph  B.  Ladd,  John  H. 
Ladd,  The  Farmers'  Bank  of  Alexandria,  John  Hooff,  Ben- 
ONi  Wheat,  and  John  J.  Wheat,  the  two  last  trading  undeb 
the  Firm  of  Benoni  Wheat  and  Son,  Defendants. 

Where  a  married  woman  has  power,  under  a  marriapre  settlement,  to  dispose  of 
property  settled  u)M>n  her,  by  tlie  execution  of  a  power  of  appointment  for  that 
purpose,  and  alleges  afterwards  that  she  executed  the  power  under  undue 
marital  influence  and  through  fraud  practised  upon  her,  hut  alleys  no  speriiie 
mode  or  act  by  which  this  undue  marital  ififiuence  was  exerted,  and  the  facts  dis- 
closed  in  the  t&itimony  go  vciy  far  to  contradict  the  allegation,  the  charge  cannot 
be  sustained. 

Bvery  feme  covert  is  presumed,  under  such  a  settlement,  to  be,  to  some  extent,  a 
free  a^ent. 

"Where  uie  marriage  settlement  recited  that  the  woman  was  possessed  of  a  consid- 
erable real  and  personal  estate,  which  it  was  agreed  should  be  settled  to  her  sole 
and  separate  use  with  power  to  dispose  of  the  same  by  appointment  or  devise,  and 
then  directed  that  the  trustee  should  permit  her  to  hav'e,  receive,  take,  and  enjoy  all 
the  interest,  rents,  and  profits  of  the  property  to  her  own  use,  or  to  that  of  such  per- 
sons as  she  might  from  time  to  time  appoint  during  the  coverture,  or  to  such  per- 
sons as  she,  by  her  last  will  and  testament,  might  devise  or  will  the  same  to,  and 
in  default  of  such  appointment  or  devise,  then  the  estate  and  premises  aforesaid 
to  go  to  those  who  mit;ht  be  entitled  thereto  by  legal  dijitribution,  —  this  deed  en- 
abled her  to  convey  the  whole  fee,  under  the  power,  and  not  merely  the  annual 
interest,  rents,  and  profits. 

Where  the  marriage  settlement  gave  her  the  power  of  appointment  to  the  use  of 
such  persons  as  she  might  from  time  to  time  appoint,  during  the  coverture,  by  any 
writing  or  writings  under  her"  hand  and  seal,  attested  by  three  credible  witnesses, 
and  she  executed  a  deed  which  recited  that  the  parties  had  thereunto  set  their 
hands  and  seals,  and  which  the  witnesses  attested  as  having  been  iealed  and  cfe- 
Uvered,  this  was  a  sufficient  execution  of  the  power,  although  the  witnesses  did 
not  attest  the  fact  of  her  signing  it. 

The  aathorities  upon  this  point  examined. 
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This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia  and  County  of  Alexan- 
dria, sitting  as  a  court  of  equity. 

The  facts  of  the  case  were  these. 

On  the  20th  of  October,  1824,  a  marriage  being  about  to 
take  place  between  Joseph  B.  Ladd  and  Harriet  Y.  Nicoll, 
both  of  the  town  of  Alexandria,  the  following  marriage  set- 
tlement was  executed  by  those  parties. 

"  This  indenture  tripartite,  made  this  twentieth  day  of  Octo- 
ber, in  the  year  of  our  Lord  eighteen  hundred  and  twenty- 
four,  between  Joseph  B.  Ladd,  of  the  town  of  Alexandria,  of 
the  first  part,  Harriet  Y.  Nicoll,  of  the  town  aforesaid,  of  the 
second  part,  and  John  H.  Ladd,  of  the  town  aforesaid,  of  the 
third  part.  Whereas,  a  marriage  is  shortly  to  be  had  and 
solemnized,  between  the  said  Joseph  B.  Ladd  and  Harriet  Y. 
Nicoll ;  and  whereas,  the  said  Harriet  Y.  Nicoll  is  now  pos- 
sessed of  a  considerable  real  and  personal  estate,  which  it 
has  been  agreed  between  her  and  the  said  Joseph  B.  Ladd 
should  be  settled  to  her  sole  and  separate  use,  with  power  to 
dispose  of  the  same,  by  appointment  or  devise ;  and  whereas, 
the  said  Joseph  B.  Ladd  has  agreed  to  add  to  the  property  of 
the  said  Harriet  Y.  Nicoll  one  hundred  and  sixty-two  shares 
of  the  Alexandria  and  Washington  Turnpike  Company,  and 
the  premises  hereinafter  described,  now  occupied  by  Dr.  Yow- 
ell,  which  is  likewise  to  be  settled  in  manner  aforesaid,  with 
this  understanding,  that  in  case  the  said  Harriet  Y.  Nicoll 
should,  after  the  intended  marriage  had,  happen  to  survive 
the  said  Joseph  B.  Ladd,  she  shall  not  have  or  claim  any 
part  of  the  real  or  personal  estate  whereof  the  said  Joseph  B. 
Ladd  should  die  seized  or  possessed,  or  entitled  to,  at  any  time 
during  the  coverture  between  them,  by  virtue  of  her  dower, 
or  title  of  dower,  at  common  law,  or  by  virtue  of  her  being 
administratix,  or  entitled  to  the  administration  of  the  goods 
and  chattels,  rights  and  credits,  of  the  said  Joseph  B.  Ladd, 
or  in  any  other  manner  whatever.  Now,  this  indenture  witness- 
eth,  that  in  pursuance  of  the  agreement  aforesaid,  and  of  the 
sum  of  five  dollars  to  him  in  hand  paid  at  and  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  whereof  is  here- 
by acknowledged,  the  said  Joseph  B.  Ladd  hath  given,  granted, 
bargained,  and  sold,  and  by  these  presents  doth  give,  grant,  bar- 
gain, sell,  and  convey,  unto  the  said  John  H.  Ijadd,  his  heirs 
and  assigns  for  ever,  a  house  and  lot  situated  upon  the  north 
side  of  King  Street,  and  to  the  westward  of  Pitt  Street,  in  the 
said  town  of  Alexandria,  and  bounded  as  follows,  to  wit :  —  Be- 
ginning upon  King  Street,  four  feet  to  the  eastward  of  the  cen- 
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tre  of  the  square  formed  by  Pitt  and  St  Asaph  Streets,  and  mor 
ning  thence  eastwardly  with  King  Street,  and  bounding  thereon 
twenty-three  feet  nine  inches,  be  the  same  more  or  less ;  thence 
northwardly  with  a  line  parallel  to  Pitt  and  St.  Asaph  Streets, 
one  hundred  and  nineteen  feet ;  thence  westwardly  and  paral- 
lel to  King  Street,  the  length  of  the  first  line ;  thence  south- 
wardly with  a  straight  line  to  the  beginning; — also  one  hundred 
and  sixty-two  shares  of  Alexandria  and  Washington  Turnpike 
Company ;  and  the  said  Harriet  Y.  Nicoll,  in  consideration  of 
the  agreement  aforesaid,  and  of  the  sum  of  five  dollars  to  her 
in  hand  paid,  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  and  conveyed,  and  by  these  presents 
doth  grant,  bargain,  sell,  and  convey,  unto  the  said  John  H. 
Ladd,  his  heirs  and  assigns  for  ever,  the  following  property,  to 
wit: — All  that  property  situated  on  the  east  side  of  Union 
Street,  long  known  by  the  name  of  Conway's  Wharf,  with  the 
warehouses,  dwelling-houses,  docks,  and  appurtenances  there* 
to  belonging,  as  it  was  devised  by  the  late  Richard  Conway 
to  Joseph  Conway,  deceased,  from  whom  it  descended  to  the 
said  Harriet  Y.  Nicoll ;  —  also,  one  lot  of  ground  on  the  west 
side  of  Union  Street,  purchased  by  the  said  Joseph  Conway 
of  Thomas  Conway,  by  indenture,  now  of  record,  in  the 
county  of  Alexandria ;  also,  all  right,  title,  interest,  claim,  or 
demand  of  the  said  Harriet  Y.  Nicoll,  under  the  will  of  her 
late  husband,  William  H.  Nicoll,  of  Northumberland  county, 
Yirgiuia,  or  that  may  have  descended  to  her  from  her  father, 
Joseph  Conway,  deceased,  or  from  her  mother,  or  from  any 
other  person.  To  have  and  to  hold  all  and  singular  the  prop- 
erty hereby  conveyed  unto  him,  the  said  John  H.  Ladd,  his 
heirs,  executors,  administrators,  and  assigns,  to  his  and  their 
only  use  for  ever;  upon  such  trusts,  and  for  such  uses,  in- 
tents, and  purposes,  as  are  hereinafter  mentioned ;  that  is  to 
say,  in  trust,  for  the  use  of  the  respective  parties  who  have 
conveyed  the  same  until  the  solemnization  of  the  intended 
marriage,  and  from  and  after  its  solemnization,  then  upon  the 
trust  that  the  said  John  H.  Ladd,  his  heirs,  executors,  and  ad- 
ministrators, shall  and  do  permit  the  said  Harriet  Y.  Nicoll, 
the  intended  wife,  to  have,  receive,  take,  and  enjoy,  all  the 
interest,  rents,  and  profits  of  the  property  hereby  conveyed 
to  and  for  her  own  use  and  benefit,  or  to  the  use  of  such  per- 
son or  persons,  and  in  such  parts  and  proportions,  as  she,  the 
said  Harriet  Y.  Nicoll,  shall  appoint  from  time  to  time,  during 
the  coverture,  by  any  writing  or  writings  under  her  hand  and 
seal,  attested  by  three  credible  witnesses,  or  to  such  person  or 
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persons  as  she,  by  her  last  will  and  testament  in  writing,  to  be 
by  her  signed,  sealed,  published,  and  declared,  in  the  presence 
of  the  like  number  of  witnesses,  may  devise  or  will  the  same 
to ;  and  in  default  of  such  appointment  or  devise,  then  the  es- 
tate and  premises  aforesaid  to  go  to  those  who  may  be  entitled 
thereto,  by  legal  distribution ;  it  being  the  intent  of  the  par- 
ties that  none  of  the  property  hereby  conveyed  shall  be  at  the 
disposal  of,  or  subject  to,  the  control,  debts,  or  engagements 
of  the  said  Joseph  B.  Ladd. 

'<  In  testimony  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  before  written. 


<<Jo9SPH  B.  Laod, 
Harriet  Y.  Nicoll, 
John  H.  Ladd. 


SEAL. 
SEAL. 
SEAL. 


On  the  1st  of  November,  1824,  Joseph  B.  Ladd,  in  conform- 
ity with  the  above  agreement,  transferred  to  John  H.  Ladd,  the 
trustee,  one  hundred  and  sixty-three  shares  in  the  Washington 
and  Alexandria  Turnpike  Company,  being  one  share  more 
than  he  had  stipulated  to  transfer. 

On  the  2d  of  January,  1827,  Harriet  Y.  Ladd,  by  writing 
under  her  hand  and  seal,  executed  in  the  presence  of  three  wit- 
nesses, and  reciting  that  it  was  in  pursuance  and  in  execution 
of  the  power  reserved  to  her  in  her-  marriage  settlement,  di- 
rected the  trustee  to  transfer  and  assign  to  John  Hooff,  cashier 
of  the  Farmers'  Bank  of  Alexandria,  one  hundred  and  sixty-two 
shares  of  the  aforesaid  turnpike  company,  '^  for  ever  thereafter 
to  be  and  inure  to  the  benefit  of  the  said  John  Hooff.'' 

On  the  same  day,  the  trustee  made  the  transfer,  as  directed. 

In  October,- 1827,  the  following  proceedings  took  place  at 
the  Farmers'  Bank  of  Alexandria,  and  appear  upon  the  minutes 
of  the  Directors. 

"  It  is  proposed  to  lend  Joseph  B.  Ladd  upon  his  note,  in- 
dorsed by  John  H.  Ladd,  the  sum  of  $  7,000,  provided  the 
board  shall  be  satisfied  that  the  real  security  he  may  offer  shall 
be  good  security  for  that  sum ;  decided  in  the  affirmative." 

"  Oct.  9,  1827. — The  loan  provisionally  granted  to  Joseph 
B.  Ladd  on  the  Ist  instant,  being  under  consideration,  a  deed  of 
trust  to  John  Hooff,  trustee,  signed  by  John  H.  Ladd  and  Har- 
riet V.  Ladd,  and  dated  the  9th  day  of  October,  1827,  contain- 
ing a  description  of  the  property  intended  to  be  conveyed  as  col- 
lateral security  for  the  said  loan,  having  been  laid  before  the 
board,  read,  and  considered,  and  upon  the  question,  Shall  the 
said  property  be  deemed  good  security  for  the  said  loan  of 
$  7,000  ?  the  vote  was  in  the  affirmative. 

VOL.  VIII.  2 
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<<  Resolved,  therefore,  that  the  loan  of  $  7,000  be  made  to  the 
said  Joseph  B.  Ladd,  upon  the  conditions  contained  in  the 
said  deed ;  and  upon  the  further  consideration,  that  the  said 
Joseph  B.  Ladd  cause  the  property  contained  in  the  deed 
to  be  regularly  insured,  and  the  policies  assigned  over  to  the 
trustee,  John  HoofF;  upon  this  resolution  John  C.  Yowell, 
Reuben  Johnston,  John  H.  Ladd,  and  Samuel  Messersmith, 
voted  in  the  affirmative ;  in  the  negative,  Rd.  M.  Scott." 

The  deed  referred  to  in  the  above  proceedings,  reciting  the 
marriage  settlement,  conveyed  to  Hooff  all  that  part  of  the 
wharf  called  Conway's  Wharf,  lying  on  the  east  side  of  Union 
Street,  in  the  said  town  of  Alexandria,  as  the  same  was  devised 
by  the  late  Richard  Conway  to  the  said  Joseph  Conway,  the 
father  of  the  said  Harriet,  with  all  buildings,  &c.,  being  the 
property  described  in,  and  conveyed  by,  the  marriage  settle- 
Hient,  and  then  proceeded  thus :  —  "  And  whereas  the  Farmers' 
Bank  of  Alexandria  has  agreed  to  loan  to  the  saidf  Joseph  B. 
Ladd  the  sum  of  seven  thousand  dollars,  or  such  part  of  that 
sum  as  he  may  require,  on  his  notes,  to  be  indorsed  by  the  isaid 
John  H.  Ladd,  and  discounted  at  said  bank,  and  to  be  renewed 
from  time  to  time,  under  the  indorsement  of  the  said  John  H. 
Ladd,  or  of  such  other  person  or  persons  as  the  board  of  direc- 
tors of  said  bank  may  from  time  to  time  approve  of,  according 
to  the  usages  of  said  bank,  on  the  following  terms  and  condi- 
tions :  that  i^  to  say,  that  the  said  loans  and  discounts,  or  in- 
terest to  become  due  thereon,  shall  be  secured  by  an  effectual 
lien  on  the  premises  before  described ;  that  on  the  said  notes 
being  regularly  renewed,  and  kept  up,  and  on  the  said  interest 
or  discounts  being  punctually  paid  on  such  renewals,  and  on 
one  thousand  dollars  of  the  principal  being  paid  within  two  years 
from  the  date  hereof,  the  said  Joseph  B.  Ladd  shall  be  allowed 
the  further  term  of  one  year,  that  is  to  say,  three  years  from 
the  date  hereof,  for  the  payment  of  the  residue  of  said  loan  ; 
and  if  within  the  said  third  year  the  said  Joseph  B.  Ladd,  his 
executors  or  administrators,  shall  pay  to  the  said  bank  the  fur- 
ther sum  of  two  thousand  dollars,  and  shall  pay  and  discharge 
the  interest  or  discounts  on  the  said  notes  as  they  shall  be  re- 
newed, then  that  the  time  of  the  payment  of  the  residue  of  said 
loan  shall  be  extended  one  year  further,  that  is  to  say,  for  the 
tenn  of  four  years  from  the  date  hereof,  he,  the  said  Joseph, 
his  executors  or  administrators,  paying  the  interest  or  discounts 
on  the  said  notes  as  they  shall  be  renewed  during  the  said 
fourth  year ;  and  if,  within  the  said  fourth  year,  the  said  Joseph 
shall  pay  the  further  sum  of  two  thousand  dollars  of  the  princi- 
pal of  said  debt,  then  that  the  time  of  the  payment  of  the  resi- 
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due  of  the  said  debt  shall  be  extended  one  year  further,  that  is 
to  say,  for  the  term  of  five  years  from  the  date  hereof;  the  said 
Joseph,  his  executors  or  administrators,  paying  the  discount  or 
interest  on  the  notes  offered  for  renewal  as  the  same  shall  be 
discounted." 

The  deed  then  directed,  that,  if  the  payments  mentioned 
above  were  not  made,  Hooff  was  to  sell  the  property,  *'  pro- 
vided, however,  that  the  same  shall  produce  enough  to  pay  and 
satisfy  the  whole  amoimt  of  said  loan  which  shall  not  be  paid, 
with  all  discoimts  and  interest  which  shall  be  due  thereon,  and 
all  reasonable  charges  and  expenses  of  sale."  It  contained  also 
this  important  declaration  and  condition :  — ''  And  the  said  Har- 
riet y.  Ladd,  in  execution  of  the  power  of  appointment  to  her 
reserved  as  aforesaid,  does  hereby  direct  and  appoint  the  premises 
herein  described  to  be  held  by  the  said  John  Hooff  and  his 
heirs  on  the  uses  and  for  the  purposes  and  trusts  before  re- 
cited." 

This  deed  was  signed  and  sealed  by  the  parties  thereto,  with 
a  memorandum  underwritten  in  these  words,  in  the  usual 
place  of  attestation  :  — ''  Sealed  and  delivered  in  presence  of 
George  C.  Kring,  John  McCobb,  Matthias  Snyder,  Charles  W. 
Muncaster,  Jonathan  Field," -» and  bore  the  certificate  of  the 
clerk  that  it  was  proved  as  to  John  H.  and  Harriet  Y.  Ladd,  by 
three  of  the  witnesses,  acknowledged  by  the  trustee,  Hooff,  and 
ordered  to  be  recorded. 

On  the  13th  of  April,  1829,  Hooff  re-transferred  to  John  H. 
Ladd,  the  trustee,  the  one  hundred  and  sixty-two  shares  of 
turnpike  stock,  which  the  trustee  had  transferred  to  him  on  the 
2d  of  January,  1827. 

On  the  30th  of  April,  1829,  Harriet  V.  Ladd  directed  the 
trustee  to  transfer  these  shares  to  Sarah  Ladd,  which  was  ac- 
cordingly done  on  the  same  day. 

On  the  21st  of  November,  1839,  Sarah  Ladd  transferred 
eighty  shares  of  this  stock  to  the  bank,  and  on  the  6th  of  De- 
cember following,  the  remaining  eighty-two  shares  to  Sarah 
Easton  Ladd. 

On  the  16th  of  December,  1839,  the  following  proceedings 
took  place  at  the  bank. 

"  Farmers*  Bank  of  Alexandria^  December  16M,  1839.  ^ 
''  The  president  and  cashier,  having  made  arrangements  for 
further  security  on  the  debt  of  Joseph  B.  Ladd  to  this  bank, 
having  laid  the  same  before  the  board,  it  is  ordered  to  be  re- 
corded as  follows,  viz. : — The  Farmers'  Bank  of  Alexandria  hav- 
ing this  day  received  from  Mrs.  Sarah  Ladd  a  transfer  of  eighty 
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shares  of  stock  in  the  Washington  and  Alexandria  Turnpike 
Company,  as  further  security  for  the  payment  of  Jos.  B.  Ladd's 
note,  amount  six  thousand  dollars,  due  the  said  bank  and  un- 
paid, with  an  understanding  the  stock  is  not  to  be  sold  in  less 
than  two  years  from  this  date,  and  then  to  be  applied  towards 
the  payment  of  said  note  of  six  thousand  dollars,  but  the  said 
Mrs.  Sarah  Ladd  may  direct  the  payment  of  the  proceeds  of 
said  stock  at  any  time  previous  to  the  expiration  of  said  term 
of  two  years  at  her  pleasure,  and  then  to  be  applied  towards 
the  payment  of  said  note  of  Joseph  B.  Ladd,  amount  six  thou- 
sand dollars. 

(Signed,)  John  C.  Vowell,  PresidenV^ 

"  Alexandriaj  November  21,  1839. 

''Amended  by  introducing  a  clause  that  the  bank  shall  not 
proceed  against  the  property  in  deed  of  trust,  Conway's  Wharf, 
until  two  years  from  this  date,  and  then  stock  to  be  sold,  with- 
out Mrs.  Sarah  Ladd  should  prefer  to  pay  for  the  stock  at  the 
par  value. 

"A  copy.  John  Hooff,  CMhier.^^ 

On  the  27th  of  July,  1842,  Hooff  advertised  the  real  prop- 
erty conveyed  to  him  for  sale,  and  sold  it  on  the  7th  of  Sep- 
tember, for  $4,175,  to  Benoni  Wheat  and  John  J.  Wheat. 
Two  days  before  the  sale,  Hooff  by  writing  consulted  Mrs. 
Ladd  respecting  the  terms  of  sale,  and  the  parcels  in  which  the 
property  should  be  sold,  and  received  from  her  the  writing  re- 
turned indorsed  in  these  words :  —  ''I  agree  to  the  above  ar- 
rangement. —  Harriet  V.  Ladd." 

In  February,  1843,  Harriet  V.  Ladd,  by  her  next  friend, 
Montgomery  D.  Corse,  filed  her  bill  in  the  Circuit  Court  against 
her  husband,  the  trustee,  the  bank,  Hooff,  and  the  W^heats. 

The  bill,  after  meeting  the  marriage  settlement  and  the  mar- 
riage, alleges  that  under  said  contract  she  had  no  power  to 
convey  or  dispose  of  the  property  settled  on  her  by  way  of  an- 
tici()ation  or  otherwise.  Nor  had  she  power  to  appoint  the  use 
of  the  income  rents,  <fcc.,  to  any  person,  for  the  debts  or  benefit 
of  her  said  husband. 

That  she  was  induced  by  the  marital  influence  of  her  hus- 
band, and  lyith  the  knowledge  and  connivance  '  of  the  said 
bank,  to  sign  a  deed  of  trust  to  John  Hooff,  to  secure  a  debt  of 
her  husband  indorsed  by  her  trustee,  which  deed  is  witnessed  by 
four  persons  in  manner  and  form  as  shown  by  the  exhibit  of  it. 

That  no  power  is  given  to  the  trustee  to  convey  the  proper- 
ty, nor  could  she  authorize  him,  and  that  said  deed  of  trust  is 
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null  and  void,  and  was  obtained  by  marital  influence  and  coer- 
cion, while  living  with  her  husband,  and  her  husband  did  not 
join  in  said  deed,  nor  was  she  separately  examined  to  ascertain 
if  she  freely  executed  it,  &c.,  nor  was  she  authorized  to  exe- 
cute  said  deed,  without  all  the  forms  Were  complied  with. 

That  she  is  falsely  made  in  said  deed  to  say  that  she  had 
previously  appointed  under  her  power,  when  in  fact  she  never 
had,  and.  that  her  husband  and  trustee  were  acting  for  their 
own  personal  interest. 

That  said  Hooff  and  said  bank  have  caused  the  wharf  lot 
to  be  sold  to  Benoni  Wheat,  who  holds  the  same  in  possession 
as  his  property,  and  refuses  to  let  your  oratrix  have  the  same. 

That  the  said  bank  holds  the  shares  of  turnpike  slock  in- 
cluded in  the  settlement,  as  security  for  the  money  loaned  to 
her  husband. 

That  she  was  induced  by  marital  influence  to  execute  an  in- 
strument dated  30th  April,  1829,  as  will  be  shown,  directing 
her  trustee  to  transfer  162  shares  of  turnpike  stock  to  Mrs. 
Sarah  Ladd,  to  secure  $  4,000  loaned  by  her  (as  guardian  to 
Sarah  Easton  Ladd)  to  your  orator's  husband,  and  when  the 
same  should  be  paid  to  be  re-transferred  to  the  use  of  your 
orator. 

That  a  settlement  having  taken  place  by  which  Sarah  Eas- 
ton Ladd  received  82  shares  in  full  of  her  claim,  the  remaining 
80  shares  were  on  the  21st  of  November,  1839,  transferred  by 
Sarah  Ladd  to  said  bank,  without  any  authority,  and  they  were 
then  the  property  of  your  oratrix,  and  not  of  Sarah  Ladd,  as 
the  bank  well  knew. 

That  all  the  said  writings,  transfers,  and  doings  in  the  prem- 
ises were  illegal,  and  in  fraud  of  her  rights  secured  to  her  by 
said  marriage  contract ;  —  that  all  the  aforesaid  actings  and  do- 
ings in  the  premises,  and  every  act  and  doing  connected  with 
the  same,  by  the  aforesaid  Joseph  B.  Ladd,  John  H.  Ladd,  John 
Hoofi",  Benoni  Wheat,  and  the  said  Farmers'  Bank  of  Alexan- 
dria, were  in  violation  of  her  rights,  and  done  to  defraud  her  of 
that  property  and  those  rights  secured  to  her  or  intended  so  to 
be  by  the  marriage  contract  aforesaid. 

That  the  said  deed  to  Hooff,  and  the  pretended  assignment 
of  the  turnpike  stock,  ought  to  be  declared  null  and  void  as  to 
your  oratrix,  and  she  ought  to  be  restored  to  her  property  and 
rights,  and  quieted  against  all  said  parties,  and  that  the  divi- 
dends on  said  shares  received  by  said  bank  for  at  least  four 
years  ought  to  be  paid  to  her. 

The  bill  then  states  the  desertion  of  complainant  by  her 
husband. 

2» 
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That  the  part  of  the  property  sold  has  not  paid  the  debt,  and 
it  will  take  the  residue  of  her  property  to  pay  it.  It  prays  that 
the  deed  of  indenture  may  be  surrendered  and  cancelled,  and 
that  complainant  may  be  quieted  against  all  the  defendants  in 
her  enjoyment  of  her  said  property  ;  that  the  bank  may  assign 
the  shares  of  turnpike  stock,  or  in  default  pay  the  value  thereof 
and  all  dividends  received  thereon ;  and  it  concludes  with  a 
prayer  for  general  relief. 

In  June  and  July,  1843,  Hooff,  the  Wheats,  and  the  bank 
filed  their  answers.  The  husband  and  trustee  did  not  answer 
the  bill.  This  answer  denied  the  complainant's  construction  of 
the  marriage  settlement,  insisted  upon  the  competency  and  regu- 
larity of  the  appointment,  and  of  all  the  proceedings  had  in 
pursuance  thereof,  averred  that  the  property  could  be  applied  to 
the  payment  of  the  debt  due  to  the  bank  with  her  consent ; 
that  she  was  qtioad  the  property  a  feme  sole ;  that  the  loan 
was  made  to  Joseph  B.  Ladd  on  his  notes,  indorsed  by  the 
trustee,  and  upon  the  security  of  the  deed  of  trust ;  that  the 
greater  part  of  the  money  was  expended  upon  the  improve- 
ment of  the  property  which  belonged  to  her ;  that  the  com- 
plainant was  privy  and  assented  to  the  sale,  and  set  forth  the 
facts  connected  with  the  transfer  of  the  turnpike  stock,  and 
denied  all  fraud  or  undue  influence  in  bringing  about  any  of 
the  transactions  between  the  parties. 

To  all  these  several  answers  there  was  a  general  replication 
and  issue  ;  and  a  commission  was  issued  to  take  testimony,  un- 
der which  the  facts  above  stated,  and  those  hereinafter  advert- 
ed to,  were  established  in  proof 

On  the  6th  of  October,  1845,  the  cause  came  on  for  hearing, 
when  the  Circuit  Court  dismis^d  the  bill,  with  costs.  The 
complainant  appealed  to  this  court. 

The  cause  was  argued  by  Mr,  May  and  Mr.  Brent,  for  the 
appellant,  and  Mr,  Francis  L.  Smith  and  Mr,  Jones,  for  the 
appellees. 

The  points  raised  by  the  counsel  respectively  are  thus  stated 
upon  their  briefs. 

For  the  appellant. 

1st.  What  is  the  construction  and  effect  of  the  marriage  set- 
tlement, and  what  powers  did  it  confer  or  restrain  ? 

2d.  Have  its  terms  and  power  been  duly  executed,  so  as  to 
make  a  valid  appointment  or  execution  thereof? 

3d.  Will  equity  aid  the  defective  execution  ? 

4th.  Has  the  complainant  by  her  own  acts  precluded  herself 
from  the  relief  prayed,  in  respect  to  the  property  withheld  from 
her? 
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5th.  Has  she  not  a  clear  right  to  the  shares  of  turnpike 
stock? 

6th.  Is  she  not  entitled  to  be  quieted  in  the  unsold  property, 
at  least  to  have  the  deed  as  to  that  cancelled  ? 

1st  Q^uestion.  —  We  contend  that  the  marriage  settlement 
gave  her  no  sweeping  power  to  alienate  the  property,  but  only 
from  time  to  time  during  coverture  to  appoint  the  uses  of  the 
income,  ico. 

In  support  of  this  we  cannot  do  better  than  review  Kent's 
learned  opinion,  in  3  Johns.  Ch.  Rep.  87  (see  pp.  97,  100, 102- 
104, 112,  and  in  pages  113  and  114);  he  concludes  that  she  can 
only  convey  as  authorized  in  marriage  settlement,  and  that  a 
power  over  the  income,  &c.,  does  not  authorize  a  deed  of  the 
whole  by  anticipation.    See  on  this  2  Kent's  Com.  166,  note. 

2d  Question.  —  But  conceding  that  she  had  power  to  sell 
and  dispose,  has  she  exercised  it  according  to  the  formula  pre- 
scribed ? 

Her  marriage  settlement  requires  her  appointment  to  be  by 
an  instrument '  under  hand  and  seal,  attested  by  three  credible 
witnesses. 

The  appointment  {el  ied  on  by  our  adversaries  as  to  the  real 
estate  is  the  deed  toilooff. 

This  deed  is  defective :  — 

1st.  That  it  is  attested  by  but  two  witnesses  as  to  Mrs.  Ladd. 

2d.  That  the  attesting  clause  only  attests  the  sealing  and 
delivering. 

And,  first,  Mrs.  Ladd's  execution  required  three  witnesses. 
See  Hopkins  v.  Myall,  2  Russ.  io  Mylne^  86;  1  ib.  535. 

Next,  the  attesting  clause  is  defective.  See  1  Roper,  pt.  2, 
1946,  1947;  Waterman  v.  Smith,  9  Simons,  629;  3  Maule  & 
Selwyn,  512. 

This  last  authority  equally  destroys  the  execution  of  the 
transfer  of  the  turnpike  stock,  whether  you  refer  to  her  first 
appointment,  2d  January,  1827 ;  or  her  last  appointment,  30tb 
April,  1829,  under  which  the  bank  claims  80  shares. 

It  is  true  that  the  attesting  clause  as  to  this  stock  says 
simply  '^  witness,"  which  would  imply  only  one  witness,  and 
is  therefore  defective. 

But  take  it  as  if  it  were  "witnesses"  or  "witnessed,"  then 
parol  proof  is  not  admissible  to  explain  how  it  was  witnessed, 
because  the  power  requires  that  the  seal  and  signature  should 
be  attested.  1  Roper,  pt.  2,  pp.  197,  198 ;  9  Simons,  629,  and 
note ;  3  Maule  &  Selw.  512. 

Bat  no  parol  proof  was  introduced  here  to  explain  how  it 
was  executed.     2  Grattan,  439. 
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Then  all  these  appointments  are  void  and  defective  in  forms 
as  required. 

3d  Q^uestion.  —  Will  equity  aid  these  appointments,  under 
the  circumstances? 

The  witnesses  required  are  placed  as  guards,  and  their  num- 
ber cannot  be  aided  in  equity.  Hopkins  v.  Myall,  2  Russ.  & 
Mylne,  86 ;  1  ib.  635. 

The  counsel  here  cited  and  commented  on  a  number  of 
cases.  2  Jac.  &;  Walk.  425;  1  Mylne  So  Craig,  105,  111 ;  6 
Wendell,  9  j  20  Law  Library,  74,  75 ;  3  Russ.  565 ;  6  Bligh, 
N.  S.  120 ;  3  Ham.  629 ;  7  Beavan,  551 ;  8  Wheat.  229 ;  1  Pe- 
ters,  338;  12  Peters,  375;  16  Ves.  116;  3  Johns.  Ch.  97- 
113;  2  Merivale,  483;  8  Leigh,  21;  2  Russ  &  Mylne,  86; 
1  ib.  535. 

4th  Q^uestion. — Is  Mrs.  Ladd  equitably  estopped  from 
claiming  her  rights  in  this  property  ? 

It  is  said  that  it  would  be  a  fraud  in  her  now  to  claim  as 
against  the  purchasers. 

What  are  the  facts  ? 

First,  we  objected  to  Hooff  as  a  witness. 

By  agreement,  Hooff  is  to  be  considered  as  having  been  ex- 
amined under  an  order  of  court,  but  the  question  as  to  his  com- 
petency is  reserved. 

We  allege  that  Hooff  is  an  incompetent  witness,  because 
the  legal  title  was  passed  to  him  by  the  original  trustee,  John 
H.  Ladd,  in  violation  of  his  trust,  and  that  the  legal  title  being 
still  in  Hooff,  the  decree,  if  in  out  favor,  would  be  for  a  recon- 
veyance to  our  trustee,  or  some  other  trustee,  with  costs  as 
against  Hooff. 

But  even  conceding  Hobff's' competency,  then  his  evidence 
consists  of  his  answer  and  deposition,  pe^  our  agreement. 

He  proves  by  way  of  estoppel,  — 

1st.  That  he  always  understood,  and  verily  believes,  that  a 
large  portion  of  the  loan  to  Ladd  was  used  in  improving  the 
wharf  property  claimed  by  complainant. 

Answer  to  this,  first,  that  he  does  not  state  it  of  his  own 
knowledge;  secondly,  that  if  he  did,  it  proves  no  fraud  in 
complainant. 

2d.  That  after  an  order  of  the  bank  directing  a  sale,  the 
complainant  applied  for  and  obtained  an  extension  of  the  credit 
payments  at  the  sale. 

3d.  That,  at  Mrs.  Ladd's  request,  the  bank  ordered  the  proper- 
ty sold  should  be  laid  off  by  certain  specified  boundaries  before 
the  sale,  upon  the  supposition  that  by  such  division  it  would 
command  a  large  sum,  and  that  in  accordance  with  a  previous 
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naderstanding,  on  the  5th  of  September,  1842,  (two  days  before 
the  sale,)  the  complainant  wrote  her  approval  on  Exhibit  No.  2. 

Answer.  — By  the  deed  of  trust  to  Hooff,  one. mouth's  notice 
was  to  be  given  of  the  place,  time,  and  terms  of  sale. 

And  by  the  advertisement,  the  wharf  was  to  be  sold,  subject 
to  no  easement  or  encumbrance, — and  the  dwelling  and  store- 
house to  be  sold  at  the  same  time. 

All  this  was  advertised  to  be  done  on  the  7th  of  September. 

But  two  days  before  the  sale,  Hooff  and  Mrs.  Ladd  agree,  by 
the  paper  No.  2,  to  divide  the  property  and  sell  the  wharf,  sub- 
ject to  a  right  of  the  dwelling  and  warehouse  to  land  on  the 
wharf. 

Is  not  this  a  material  change  in  the  terms  advertised  ? 

Unquestionably,  by  the  deed  of  trust  these  new  terms  ought 
to  have  been  advertised  one  month,  which  was  not  done. 

But  it  will  be  said  that  Mrs.  Ladd  agreed  to  vary  the .  terms, 
and  have  the  sale  without  any  advertisement  of  the  new  terms. 

Even  if  she  was  competent  so  to  agree,  there  is  no  proof  that 
she  had  ever  read  the  advertisement,  or  knew  what  day  the 
sale  was  to  take  place. 

Nor  does  it  follow,  that,  when  she  agreed  on  the  5th  of  Sep- 
tember to  vary  the  -  terms  of  sale  as  advertised,  she  had  any 
reason  to  believe  that  Hooff  would  not  re-advertise  the  property 
on  the  modiu3d  terms  of  sale. 

Then  here  is  a  sale  made  on  one  set  of  terms  advertised, 
and  another  set  of  terms  announced  at  the  sale,  for  Hooff  says 
he  sold  on  the  tenns  as  altered  on  the  5th  of  September,  and 
nothing  done  by  Mrs.  Ladd  to  waive  the  one  month's  adver- 
tisement of  the  new  terms. 

For  her  meeting  Hooff  on  the  day  of  sale,  (not  time  of  sale, 
which  was  12.o'clock  per  the  advertisement,)  on' the  premises 
and  conversing  with  him,  and  suggesting  that  addition  (which, 
however,  does  not  appear  in  the  record)  to  the  description  of 
the  property  "  then  about"  to  be  offered  for  sale,  would  not 
prove  that  Mrs.  Ladd  waived  the  due  notice,  unless  it  was 
proved  that  she  knew  the  sale  was  then  to' take  place. 

Then  it  is  clear  that  Hooff  advertised  the  wharf  clear  of  en- 
cumbrances, and  sold  it  subject  to  an  encumbrance  as  avowed 
at  the  time  of  sale,  and  there  is  nothing  to  prove  that  Mrs. 
Ladd  agreed  to  waive  the  advertisement,  as  required  in  her 
deed  of  trust. 

Was  that  a  fair  and  legal  sale  ? 

And  have  the  purchasers  any  standing  in  equity  ? 

If  a  trustee  sells  in  violation  of  the  injunctions  in  his  deed  of 
trust/ the  legal  title  passes  at  law,  but  in  equity  the  cestui  que 
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trust  has  relief  against  the  purchaser  who  has  bought  with 
constructive  notice  of  the  breach  of  trust,  or  non-compliance 
with  the  conditions.  Taylor  v.  King,  6  JVTunf.  366 ;  4  Cranch, 
403 ;  and  4  Munf.  421 ;  Greenleaf  v.  Queen,  1  Peters,  138, 
145. 

But  do  the  circumstances  thus  detailed,  namely,  Mrs.  Ladd's 
application  to  extend  the  credit  payments,  her  request  to  divide 
the.  property  for  sale,  and  her  conversing  with  the  trustee  Hooff 
on  the  premises  on  the  day  of  sale,  —  do  all  these  circumstan- 
ces amount  to  fraud  in  bar  of  her  equity? 

We  contend  not. 

Because  fraud  consists  in  the  "  suppressio  vert  or  suggestio 
falsi.'' 

And  there  is  no  suppression  by  Mrs.  Ladd  of  the  fact  that  she 
had  restricted  her  power  by  her  marriage  settlement.  On  the 
contrary,  it  is  plainly  recited  in  the  deed  to  Hooff,  who  knew 
it  well,  and  his  purchasers  were  equally  bound  to  know  the  re- 
citals in  the  deed  to  their  vendor.  See  2  Tucker's  Com.  439, 
442. 

Finally,  if  we  have  succeeded  in  demonstrating  that  this 
married  woman  had  no  power  to  convey  except  modo  etforma^ 
then  we  deny  that  her  fraud  can  confer  such  a  power  on  her. 

For  where  a  feme  covert  had  no  power  to  convey  by  anticipa- 
tion, it  was  held  that  her  fraud  could  not  operate  so  as  to  give 
such  a  power.     Jackson  r.  Hobhouse,  2  Merivale,  488. 

Then,  if  the  settlement  is  relied  on  as  conferring  a  power  to 
appoint  away  this  real  estate,  we  have  shown,  — 

1st.  That  it  does  not  authorize  such  sweeping  deposition. 

2d.  That  what  it  does  authorize  has  not  been  formally  ap- 
pointed or  attempted  to  be. 

3d.  That  as  against. this  feme  covert,  under  all  the  cases  and 
all  the  circumstances,  equity  would  not  cure  the  defective  ex- 
ecution. 

And  if  there  was  a  resulting  separate  equitable  estate  in  Mrs. 
Ladd,  with  no  power  to  alienate  it  in  any  mode,  we  have 
shown,  first,  that  the  express  power  to  appoint  during  coverture 
negatives  all  other  powers;  secondly,  that  in  Virginia  sepa- 
rate real  estate  can  only  be  disposed  of  by  deed,  4uc.,  with  privy 
examination. 

The  next  subject-matter  is  the  turnpike  stock.  We  show 
that  the  bank  holds  80  shares,  admitted  to  be  part  of  the  settled 
stock.  We  have  already  shown  that  it  is  defectively  appointed. 
And  if  so,  there  is  no  pretence  of  fraud  here,  as  touching  the 
real  estate. 

It  is  true  the  Virginia  decisions  say  that  a  simple  settlement 
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of  personal  estate  to  separate  use  involves  the  jus  dispanendi^ 
but  that  means  where  no  special  mode  of  disposition  is  express- 
ed.    See  3  Rand.  377,  381,  392 ;  9  Leigh,  206,  207-^221. 

In  such  cases,  all  the  authorities  concur,  that  the  forms  are 
restraints.  Inasmuch,  then,  as  the  bank  holds  the  legal  title 
charged  with  our  equity  in  these  shares,  we  have  a  right  to  a 
decree,  divesting  them  of  the  tortious  title  thus  acquired,  and 
an  account  of  the  back  dividends. 

And  we  also  have  a  right  to  have  a  decree  for  the  unsold 
portion  of  the  property,  under  the  prayers  for  special  and  gen- 
eral relief,  and  to  an  injunction  against  a  sale  of  that  and  a  re- 
conveyance in  trust. 

If,  then,  we  have  rights  in  any  or  all  this  property,  we  havb 
a  right  to  have  all  these  conveyances  cancelled  in  equity,  1 
Story's  Eq.  9,  10,  12. 

As  BIrs.  Ladd's  title  is  but  an  equitable  one,  she  must  enforce 
her  rights  in  chancery,  as  she  has  no  remedy  at  law. 

Part  of  the  brief  on  behalf  of  the  defendants  was  as  follows. 

The  bill  charges  force  and  fraud,  —  the  undue  exercise  of 
marital  power,  &c.,  &>c.,  as  the  inducements  that  forced  the 
complainant,  against  her  will,  into  the  execution  of  the  deed  in 
trust  to  Hooff,  subjecting  a  portion  of  her  separate  estate  as 
collateral  security,  ice,  &c. 

All  these  charges  are  met  and  conclusively  repelled  in  the 
answers  of  the  defendants,  —  and  are  so  left  without  a  particle 
of  evidence  to  countenance  them ;  and  positively  discredited 
by  every  circumstance  in  the  case. 

The  complainant's  case  is  then  left  to  rest  upon  certain  tech- 
nical objections  to  the  said  deed  in  trust,  for  supposed  depar- 
tures from  limitations  imposed  by  the  settlement  on  her,  the 
complainant's,  own  rights  in  her  own  separate  estate. 

The  following  objections  to  that  instrument  are  insisted  on* 

Objection  1.  Attestation  defective,  in  not  specifying  the  act 
of  signing  as  one  of  the  acts  attested. 

Answer  1.  The  attestation,  coupfed,  as  it  ought  to  be,  with 
the  conclusion  of  the  deed,  stating  its  execution  under  the 
hands  and  seals  of  the  parties,  is  a  sufficient  attestation  to  the 
signing. 

Answer  2.  No  distinct  attestation  to  the  signature  necessary. 

Against  the  reason  and  authority  of  the  adjudications  which, 
within  the  last  thirty-six  years  seem  to  have  upheld  the  objec- 
tion, contrary  to  all  the  best  of  precedent  opinions,  and  to  have 
overruled  our  answers  to  it,  see  Sugden  on  Powers,  6th  ed.,  ch. 
6,  ^  4,  pp.  294  -  325,  and  the  authorities  there  reviewed  and 
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criticized;  Pollock  v.  Glassell,  2  Grattan,  (Va.)  440,  and  the 
authorities  there  cited  and  reviewed,  &c.,  &c. ;  Langhorne  v. 
Hobson,  4  Leigh,  224 ;  Tod  v.  Baylor,  ib.  498  ;  Parks  v.  Hew- 
lett, 9  Leigh,  511 ;  Hume  v,  Hord,  5  Grattan,  374  ;  Lessee 
of  Fosdick  V.  Risk,  15  Ohio,  84  ;  Lord  Mansfield's  opinion  in 
Wright  V.  Wakeford,  reported  in  the  Appetidix,  No.  6,  to  Sug. 
on  Pow.,  ed.  1823. 

Answer  3.  Even  if  the  marriage  settlement  directed  the 
writing  to  be  signed,  and  the  signature  to  be  distinctly  attested, 
that  direction  is  not  restrictive,  and  in  no  sort  avoids  the  deed. 

1st.  Because  the  words  of  the  settlement,  if  they  call  for 
Mrs.  Ladd*s  signature,  and  for  the  attestation  of  three  witness- 
es to  her  signature,  are  merely  directory,  and  do  not  necessarily 
exclude  any  other  form  of  alienation  competent  to  an  ordinary 
proprietor  and  bargainer. 

2d.  Because  Mrs.  Ladd  was  in  the  nature  of  a  feme  sole, 
whose  jus  disponendi  is  not  restricted  ,to  the  mode  of  aliena* 
tion  or  appointment  directed  in  the  settlement ;  the  settlement 
not  purporting  to  negative  ev6ry  other  mode.  1  Ponbl.,  ch. 
2,  «^6,  pp.  96-101,  notes  n,  o,  p,  ^,  and  the  authorities  there 
cited;  Ewing  v.  Smith,  3  Desaussure,  417,  and  the  authori- 
ties there  cited  and  commented  on  ;  Jaques  v.  Methodist 
Episc.  Church,  17  Johns.  548,  and  the  authorities  there  cited 
and  explained ;  Sugden  on  Powers,  6th  ed.,  ch.  4,  %  1,  from  p. 
208  to  the  end  of  the  section,  the  authorities  there  cited ;  1 
Serg.  &i  Rawle,  275;  Clancy  on  Husband  and  Wife,  ed.  18i37, 
ch.  5  and  6  ;  Newlin  v.  Newlin,  1  Serg.  &  Rawle,  279  ;  Story's 
Eq.  Ju.,  ed.  1846,  ^  1390,  and  authorities  there  referred  to ; 
Field  V.  Sowle,  4  Russ.  112;  Gardners.  Gardner,  22  Wend. 
.526;  Dallam  V.  Warn  pole,  1  Peters,  C.  C.  116;  Vizonneau  r. 
Pegram,  2  Leigh,  183 ;  Atherly  on  Mar.  Set.  335 ;  Lee  et  al. 
V.  Bank  U.  S.,  9  Leigh,  200 ;  manuscript  case  of  Woodson  v. 
Perkins. 

Objection  2.  The  sealing  and  delivery  of  the  deed  by  Mrs. 
Ladd  is  attested  by  only  two  witnesses,  whereas  the  settle- 
ment called  for  three. 

Answer  1.  The  objection  rests  on  a  mistake  of  fact ;  it  is 
attested  by  three  witnesses. 

Answer  2.  As  a  deed  executed  by  her  in  her  capacity  of  a 
feme  sole  as  to  her  separate  estate,  and  not  restricted  to  the  par- 
ticular form  of  alienation  directed  by  the  settlement,  no  written 
attestation  of  witnesses  appended  to  the  deed  was  called  for 
by  the  act  of  Assembly  regulating  conveyances ;  it  is  enough 
if  the  deed  be  proved  to  be  her  act  by  three  witnesses  before 
the  proper  court ;  and  it  is  so  proved. 
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They  need  not  be  subscribing  witnesses.  Act  of  Assembly 
regulating  conveyances;  Turner  v.  Stip,  1  Wash.  319;  Long 
V.  Ramsay,  1  Serg.  d&  Rawle,  72. 

Objection  3.  That  Mrs.  Laidd  ought  to  have  been  privily  ex- 
amined, pursuant  to  the  Virginia  act  of  Assembly. 

Answer  1.  It  follows  from  the  competency  of  Mrs.  Ladd  as  a 
feme  sole  sui  juris,  in  respect  of  her  separate  ^tate,  (as  estab- 
lished by  the  authorities  above  cited,)  that  to  call  for  her  privy 
examination  as  a  feme  covert  would  be  contradictory  and 
absurd. 

Answer  2.  That  her  acts  disposing  of  her  separate  estate  are 
effectual  without  privy  examination,  has  been  expressly  and 
well  settled,  by  authority.  Peacock  v.  Monk,  2  Ves.  sen.  191 ; 
Wright  V,  Cadogan,  6  Bro.  Pari.  Cas.  486  ;  Barnes's  Lessee  t;. 
Irwin,  2  Dall.  199  ;  Doe  v.  Staple,  2  Term  Rep.  695 ;  Bradish 
V.  Gibbs,  3  Johns.  Ch.  523  ;  Powell  on  Contracts,  67 ;  Oomp- 
ton  V,  Collison,  1  H.  Bl.  334;  Rippon  v.  Dawding,  Ambler, 
565;  1  Tuck.  Black.  115. 

Objection  4.  That  Mrs.  Ladd's  jus  disponendij  or  power  of 
appointment,  was  restricted  to  the  annual  interest,  rents,  and 
profits,  and  did  not  extend  to  the  land  itself. 

Answer  1.  The  settlement  extends,  plainly  and  expressly, 
both  to  the  land  and  to  the  rents  and  profits. 

Answer  2. .  The  land  itself  passed,  ex  vi  tenmnorum^  under 
the  terms  ^'  all  the  interest,  rents,  and  profits." 

Devise  of  ^'  issues  and  profits  "  of  land,  all  one  with  a  devise 
of  the  land  itself.     Parker  v,  Plummer,  Cro.  Eliz.  190. 

So  a  devise  of  the'  '<  occupation  and  profits  "  of  a  house  and 
park  is  a  devise  of  the  very  house  and  park.  Paramour  v. 
Yardley,  Plowd.,  2d  point,  argued  pp.  541-543,  decided  p. 
546. 

No  difference  whether  a  devise  of  the  land  itself,  or  of  the 
iise,  occupation,  or  profits  of  the  land.  Manning's  case,  8  Go. 
Rep.  187. 

''  Rents  and  profits  "  means,  not  annual  rents  and  profits,  but 
the  estate  itself.  Bootle  v.  Blundel,  1  Meriv.  213,  232,  233; 
Allan  V,  Backhouse,  2  Yes.  &,  B.  65. 

Grant  by  deed  of  the  "  profits  "  of  land  to  one  and  his  heirs 
passes  the  whole  land.  Co.  Lit.  4  i  ;  4  Com.  Dig.,  Grant,  E.  5 ; 
Clancy  on  Husband  and  Wife,  ch.  6,  ps.  from  295  to  303,  and 
cases  there  cited;  Barford  v.  Street,  16  Yes.  135;  Jaques  v. 
Methodist  Episcopal  Church,  17  Johns.  548,  and  cases  thei€ 
cited ;  Roper  on  Husband  and  Wife,  136,  and  cases  there  col- 
lected. The  expression  "  from  time  to  time,"  will  not  prevent 
the  wife  from   making  a  sweeping  appointment.    Pybus  v. 

VOL.  VIII.  3 
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Smithj  3  Bro.  Ch.  C.  346;  2  Story,  Eq.  Jur.,^^  1393-1395; 
Virginia  Rev.  Co.,  ed.  1803,  p.  159,  ^  12. 

But  supposing  the  execution  of  the  power  of  appointment 
defective  in  strictly  legal  requisites,  a  court  of  equity  would 
leave  her  to  her  strictly  legal  remedy,  and  not  help  her  to  an 
imconscionable  advantage :  but,  on  the  contrary,  would  active- 
ly interpose  to  relieve  the  purchaser  or  mortgagee,  and  compel 
the  feme  covert  or  infant  to  do  equity. 

Under  the  circumstances  ojf  this  case,  it  would  be  against 
conscience,  and  fraudulent,  for  the  complainant  to  take  advan- 
tage of  the  alleged  defects  in  the  deed. 

And  married  women,  as  well  as  infants,  are  barred  by  their 
own  frauds. 

It  is  a  fraud  to  object  to  the  sale  or  mortgage  of  their  prop- 
erty, after  it  has  been  consummated  with  their  assent,  express 
or  implied. 

Their  assent  is  implied,  if  they  stand  by  and  see  their  prop- 
erty disposed  of,  without  instantly  asserting  their  right,  and 
notifying  the  party  interested. 

Any  knowledge  of  the  act  whereby  their  rights  are  affected, 
is  a  '*  standing  by,"  if  they  have  opportunity  to  assert  their 
right,  &c.,  and  covinously  neglect  it. 

Littleton,  ^  678 ;  Co.  Lit.  357  a,  357  b,  and  35  a.  Feme  cov- 
ert's rights  are  choked  and  suffocated  by  her  silent  acquies- 
cence, even  though  her  covin  be  united  with  that  of  her 
husbapd. 

Savage  v.  Foster,  9  Mod.  35,37;  1  Robinson,  (La.)  244. 
Married  women  are  as  much  bound  as  their  husbands  to  be 
honest ;  —  equally  necessary  for  them  to  come  with  clean 
hands  into  a  court  of  equity.  Braxton  v.  Lee's  Heirs,  4  Hen. 
&  Munf.  376-383;  Engle  v.  Bums,  5  Call,  463;  Evans  v. 
Bicknell,  6  Yes.  174-193;  Morrison  v.  Morrison,  2  Dana, 
16. 

Even  were  the  deed  in  trust  to  Hooff  defective,  a  court  of 
equity  would  lend  its  aid  in  favor  of  a  creditor.  1  Story,  Eq. 
Jur.,  ^^  95,  96,  97,  169,  170,  and  cases  there  cited.  A  feme 
covert  may  bind  her  separate  property,  for  her  own  or  husband's 
debts,  and  will  be  held  to  a  specific  performance  of  her  con- 
tract. 2  Story,  Eq.  Jur.,  ^^  1399,  1399  a,  1340,  and  cases 
thercf  cited ;  Hulme  v.  Tenant,  1  Bro.  C.  C.  14,  and  notes ; 
Owen  1^.  Dickerson,  1  Craig  &  Phil.  46 ;  Allen  v.  Papworth,  1 
Yes.  sen.  163  ;  3  John^.  Ch.  144. 

The  complainant  is  estopped,  by  her  deed  in  trust  to  Hooff, 
from  now  attempting  to  claim  the  property.  Shaw  v.  Clements, 
1  Call,  381,  top  p. ;  Danforth  v.  Murray,  12  Johns.  201 ;  Stevens 
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V.  Stevens,  13  Johns.  316 ;  Jackson  v.  Boil,  1  Johns.  Gas.  90 ; 
Jackson  v.  Hoffman,  9  Conn.  271 ;  Heth,  Cocke  and  Wife,  1 
Raw.  344. 

As  to  the  right  of  the  bank  to  hold  road  stock,  Jervis  v. 
Rogers,  13  Mass.  105 ;  S.  C,  15  ib.  389 ;  Union  Bank  of  George- 
town V.  Laird,  2  Wheat.  390  ;  Elder  v.  Rouse,  15  Wend.  208  ; 
Chesslyn  v.  Smith,  8  Tes.  183. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  important  legal  questions  arising  upon  this  record,  and 
on  which  the  decision  of  the  cause  must  depend,  appear  to  be 
these:  — 

1st.  The  nature  and  extent  of  the  estate  embraced  within 
the  power  reserved  to  the  feme  by  the  marriage  settlement ; 
viz.,  whether  that  power  comprised  as  well  real  as  personal 
estate,  or  was  limited  to  interest,  rents,  and  profits  merely,  and 
by  name. 

2d.  The  mode  of  appointment  indicated  by  the  marriage 
contract,  and  whether  this  mode  has  been  shown  to  have  been 
either  strictly  or  substantially  and  fairly  complied  with  in  the 
requisites  of  signing,  sealing,  and  attestation. 

Before  proceeding  to  a  particular  examination  of  the  ques- 
tions above  stated,  it  may  be  proper  to  premise  some  observa- 
tions with  respect  to  the  charges  in  the  bill ;  and  first,  of  undue 
marital  influence,  and  secondly,  of  fraud  as  means  employed  in 
accomplishing  the  wrongs  to  which  the .  complainant  alleges 
she  has  been  subjected,  and  against  which  she  has  sought  re- 
lief. With  regard  to  the  first  of  these  alleged  means,  it  must 
be  remarked,  that  no  certain  or  specific  mode  or  act,  neither  co- 
ercion, allurement,  nor  wilful  misrepresentation  or  falsehood,  is 
charged,  by  which  the  free  will,  the  judgment,  or  the  inclina- 
tion of  the  complainant  has  been  restrained  or  misled.  Every 
feme  covert  is  presumed,  under  a  settlement  like  the  one  in 
the  present  case,  to  be  to  some  extent  a  free  agent ;  and  she 
must  or  ought  to  be  presumed  to  entertain  dispositions  of  kind- 
ness towards  her  husband.  But  if,  in  the  indulgence  of  such 
dispositions,  she  should  make  an  unlucky  or  unprofitable  ap- 
pointment, it  would  be  carrying  the  principle  of  protection  to 
an  extreme  destructive  of  every  conception  of  free  agency,  to 
determine  that  these  untoward  results  were  in  themselves 
proofs  of  undue  marital  influence.  The  husband  does  not  an- 
swer the  bill  in  this  case,  and  there  is  no  direct  evidence  intro- 
duced to  sustain  this  charge  as  to  him ;  but  some  of  the  facts 
in  the  testimony  go  very  far  to  contradict  this  allegatioit,  —  as, 
for  instance,  the  conduct  of  the  feme,  manifested  and  repeated 
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long  after  the  separation  from  her  husband  had  at  any  rate  ex- 
empted her  from  any  influence  his  presence  and  immediate 
agency  might  have  been  supposed  to  exert.  This  same  con- 
duct of  the  feme,  lier  positive  cooperation  in  the  arrange- 
ments for  the  sale  of  the  property,  and  her  acquiescence  in  that 
sale  until  after  the  title  had  been  made  to  the  purchaser,  fur- 
nish such  presumption  of  the  absence  of  fraud  in  the  transac- 
tions complained  of,  which,  if  it  is  not  absolutely  conclusive, 
certainly  calls  for  contravening  evidence  of  a  direct  and  power- 
ful character,  —  evidence  of  force  sufficient  to  overthrow  and 
set  aside  the  complainant's  own  acts  and  declarations.  But  in- 
dependently of  the  facts  and  circumstances  just  adverted  to,  the 
positive  denial  of  fraud  in  every  answer  in  the  cause,  and  the 
absence  of  any  proof  to  sustain  it,  should  alone  be  taken  as  a 
complete  refutation  of  the  charge. 

We  will  now  particularly  consider  the  nature  and  extent  of 
the  estate  reserved  to  the  complainant  by  the  marriage  settle- 
ment, and  which  was  embraced  within  her  power  to  appoint, 
by  a  just  construction  of  that  instrument.  It  is  alleged  in  tbe 
bill,  that  this  estate  was  limited  to  interest,  as  synonymous  with 
income,  rents,  and  profits,  eo  nomine,  and  did  not  extend  to  the 
fee  of  the  real  estate,  nor  to  the  principal  of  the  stock  settled 
to  the  uses  of  the  marriage.  By  every  sound  rule  of  construc- 
tion, an  instrument  should  be  interpreted  by  the  context,  so  as 
if  possible  to  give  a  sensible  meaning  and  effect  to  all  its  pro- 
visions ;  and  so  as  to  avoid  rendering  portions  of  it  contradic- 
tory and  inoperative,  by  giving  effect  to  some  clauses  to  the  ex- 
clusion of  others.  Expounded  by  this  rule,  let  us  see  what  will 
be  the  character  of  the  estate  here  limited  to  the  wife,  and  what 
the  extent  of  her  power  to  appoint  in  relation  thereto. 

The  deed  of  settlement  begins  by  reciting, ''  that,  whereas  the 
said  Harriet  Y.  NicoU  is  now  possessed  of  a  considerable  real 
and  personal  estate,  which  it  has  been  agreed  should  be  settled 
to  her  sole  and  separate  use,  with  power  to  dispose  of  the  same 
by  appointment  or  devise."  The  deed  then  sets  forth  the  es- 
tate, real  and  personal,  conveyed  by  it,  and  enumerates  the  trusts 
created  thereby,  and  amongst  them  the  one  involved  in  this 
controversy,  and  differently  interpreted  by  the  parties  thereto, 
as  follows,  viz. :  that  the  trustee  *^  shall  and  do  permit  the  said 
Harriet  V.  NicoU,  the  intended  wife,  to  have,  receive,  take,  and 
enjoy  all  the  interest,  rents,  and  profits  of  the  property  hereby 
conveyed,  to  and  for  her  own  use  and  benefit ;  or  to  the  use  of 
such  person  or  persons,  and  in  such  parts  and  proportions,  as 
she,  the  said  Harriet  Y.  NicoU,  shall  from  time  to  time  during 
the  coverture,  by  writing,  appoint,  &c.,  or  to  such  person  or 
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persons  as  she  by  her  last  will  and  testament,  &c.,  may  devise 
or  will  the  same  to ;  and  in  default  of  such  appointment  and 
devise,  then  the  estate  and  premises  aforesaid  to  go  to  those 
who  may  be  entitled  thereto  by  legal  distribution." 

Let  it  be  here  remarked,  that  the  object  of  the  deed  is  de- 
clared to  be  the  settlement  of  the  whole  of  the  estate,  real  and 
personal,  upon  the  married  woman,  with  power  to  dispose  of 
the  whole  of  it,  either  by  appointment  or  devise.  It  will  not 
be  denied  that  this  investment  of,  and  authority  over,  the  whole 
estate,  so  explicitly  declared,  might  not  have  been  modified  or 
even  revoked  by^  subsequent  provisions  of  the  same  instrument ; 
but  certainly  they  should  be  made  to  yield  only  to  declarations 
equally  explicit,  or  to  such  as  are  absolutely  contradictory  to 
and  irreconcilable  with  them.  Can  it  be  correctly  affirmed  of 
the  subsequent  and  specific  designation  of  the  trusts  in  this 
deed,  that  they  are  either  plainly  contradictory,  or  irreconcilable 
with  the  purposes  of  the  settlement  previously  and  so  explicit- 
ly declared  ?  May  not  the  term  interest^  contained  in  that  enu- 
meration, considered  in  its  relative  collocation  to  the  terms  rents 
and  profits^  be  understood  as  equivalent  with  the  word  estate^ 
especially  when  the  terms  rents  and  profits  may  be  correctly 
taken  to  cover  interest  understood  as  mere  revenue,  and  still 
more  especially  when  we  keep  in  view  the  previous  purpose 
set  forth  in  the  deed,  —  that  of  settling  on  the  feme,  and  sub- 
jecting to  her  disposition  by  deed  or  will,  the  whole  of  her  es- 
tate, real  and  personal  7  Certainly  there  is  nothing  in  the  term 
interest  incompatible  with  the  meaning  of  the  terms  estate  or 
property,  for  in  an  ordinary  as  well  as  in  a  technical  accepta- 
tion, interest  may  imply  both  estate  and  property.  But  there 
is  another  illustration  of  this  matter  which  would  seem  to  put 
it  beyond  farther  doubt,  that  the  power  of  appointment  in  ques- 
tion cannot  by  any  rational  construction  be  restricted  to  interest 
understood  as  revenue  or  money,  or  to  rents  and  profits  eis  no- 
minibus.  LfCt  it  be  again  remarked,  that,  by  the  preceding  part 
of  the  marriage  contract,  all  the  estate,  real  and  personal,  was 
settled  to  the  feme,  with  power  to  appoint  the  whole,  without 
exception,  by  deed  or  will.  Then,  after  the  words  which  it  is 
insisted  for  the  complainant  restricted  her  power,  we  have,  at 
the  conclusion  of  the  deed,  these  words :  —  ^^  and  in  default  of 
such  appointment  or  devise,  then  the  estate  and  premises  afore- 
said to  go  to  those  who  may  be  entitled  thereto  by  legal  distri- 
bution." Now  the  construction  which  would  restrict  her  power 
to  interest,  rents,  and  profits,  would  seem  as  if  intended  to  make 
the  fee  or  inheritance  dependent  upon  the  contingency  of  an 
appointment  of  these  mere  chattel  interests  by  the  feme; — if 
3* 
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she  fail  to  appoint  these,  which  alone  it  is  insisted  she  had 
power  to  appoint,  then,  as  a  condition  or  consequence,  "  the  es- 
tate and  premises  aforesaid  "  to  go  to  those  who  may  be  enti- 
tled thereto  by  distribution.  Let  it  be  supposed  that,  being 
thus  restricted,  she  does  appoint  these  chattel  interests ;  what 
then  becomes  of  the  inheritance  or  fee  ?  The  feme  cannot, 
according  to  the  argument,  control  or  appoint  it  either  by  deed 
or  will ;  this,  it  is  said,  is  beyond  her  power.  Does  it  not  in  this 
aspect  of  the  case  descend,  or  become  subject  to  distribution, 
precisely  as  it  was  to  do  as  the  condition  of  non-appointment  ? 
So  that,  whether  she  appoints  or  not,  the  fee  or  inheritance  goes 
precisely  the  same  way.  This  construction  renders  the  provis- 
ions of  the  marriage  contract  useless  and  unmeaning.  It  con- 
templates on  the  part  of  the  wife  an  action  wholly  nugatory  as 
to  the  ultimate  disposition  of  the  fee,  which  it  places  entirely 
beyond  her  control  either  by  deed  or  by  will,  and  leaves  it  to 
pass  according  to  the  law  of  inheritance  whether  she  be  active 
or  quiescent.  This  confusion  and  obscurity  in  the  construction 
of  the  contract  is  removed  by  taking  the  context,  —  by  connect- 
ing the  first  clear  and  positive  declaration  of  its  objects,  viz.  the 
settlement  on  the  feme  of  all  her  real  and  personal  estate,  and 
the  power  in  her  to  appoint  the  same  by  deed  or  will,  with  the 
concluding  provision  of  that  contract,  which  declares  that,  in  de- 
fault of  appointment  or  devise,  ^'  then  all  the  estate  and  prem- 
ises aforesaid,"  covering  the  whole  deed ;  not  the  interest  on 
money,  not  the  dividends  on  stocks,  nor  profits  of  any  kind,  but 
the  whole  estate  conveyed  and  settled,  shall  go  to  those  who 
may  be  entitled. thereto  by  legal  distribution.  This  constmc- 
tion  gives  consistency  and  meaning  to  the  entire  contract,  and 
satisfies  us  that  the  power  of  appointment  reserved  to  the  wife 
was  coextensive  with  the  whole  estate  and  subjects  of  the  set- 
tlement.^ 

It  remains  next  to  be  considered  whether  the  mode  of  ap- 
pointment prescribed  or  indicated  by  the  marriage  contract, 
whether  the  power  be  construed  in  an  extended  or  restricted 
sense,  has  been  strictly  or  fairly  and  substantially  complied 
with.  On  behalf  of  thie  appellant  it  is  insisted,  that,  in  the 
deed  of  the  9th  day  of  o5ctober,  1827,  from  John  H.  Ladd, 
the  trustee  in  the  marriage  settlement,  and  Harriet  V.  Ladd, 
to  John  Hooff,.  as  trustee  for  the  Farmers'  Bank  of  Alexan- 
dria, regarding  that  deed  as  an  appointment  by  Mrs.  Ladd,  un- 
der a  competent  power,  still  in  its  execution  there  has  been 
such  a  departure  from  the  mode  prescribed  for  the  exercise  of 
the  power  by  Mrs.  Ladd,  as  renders  her  act  wholly  inopera- 
tive and  void.     The  marriage  contract,  after  securing  the  prop- 
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ert7  settled  to  the  use  of  the  wife,  proceeds  thus :  —  ^'  or  to  the 
use  of  such  person  or  persons,  and  in  such  parts  and  propor- 
tions, as  she,  the  said  Harriet  Y.  Nicoll,  shall  appoint  from  time 
to  time,  during  the  coverture,  by  any  writing  or  writings  under 
Iter  hand  and  sealy  attested  by  three  credible  mtnesses,^^  The 
deed  to  Hoo£f,  it  will  be  seen,  after  reciting  that  John  H.  Ladd, 
the  trustee  in  the  marriage  contract,  in  execution  of  the  trusts 
expressed  and  declared  in  the  marriage  contract,  and  for  a  pecu- 
niary consideration,  does  grant,  bargain,  and  sell  to  Hooff ;  and, 
after  farther  recital  that  *'  the  said  Harriet  Y.  Ladd,  in  execution 
of  the  power  of  appointment  to  her  reserved  in  the  settlement, 
does  hereby  direct  and  appoint  the  premises  herein  before  de- 
scribed to  be  held  by  the  said  John  Hooff  and  his  h^irs  on 
the  uses  and  for  the  purposes  and  trusts  before  recited,"  con- 
cludes in  the  following  language :  —  "In  witness  whereof,  the 
said  John  H.  Ladd,  Harriet  Y.  Ladd,  and  John  Hooff,  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  be- 
fore written."  Then,  after  the  names  and  seals  of  the  parties, 
are  written,  in  the  usual  place  of  attestation,  these  words :  — 
*^  Sealed  and  delivered  in  presence  of  George  C.  Kring,  John 
McCobb,  Matthias  Snyder,  Charles  Muncaster,  Jonathan  Field." 
Upon  this  state  of  facts,  it  has  been  contended  that  the  ex- 
ecution of  the  power  was  defective  and  null,  inasmuch  as  the 
power  could  ba  executed  only  by  an  instrument  under  the 
hand  and  seal  of  the  married  woman,  and  that  the  attesta- 
tion of  the  witnesses  shows  simply  a  sealing  and  delivery  of 
the  deed  of  appointment,  and  shows  nothing  in  relation  to  the 
signing  by  the  parties.  Some  objection  was  made  in  the 
argument,  founded  upon  the  relative  position  of  the  names 
of  the  attesting  witnesses,  as  tending .  to  produce  uncertain- 
ty as  to  which  of  the  parties  the  witnesses  meant  to  testify ; 
but  this  objection,  whether  or  not  under  other  circumstances 
it  might  have  been  of  any  importance,  was  obviated  by  an 
exhibition  in  court  of  the  original  deed,  which  it  was  ad- 
mitted was  the  document  before  the  court  below  in  the  trial 
of  this  cause.  In  considering  this  objection  to  the  defective 
attestation  of  the  instrument  of  appointment,  it  is  to  be  ob- 
served that  the  complainant,  by  her  bill,  does  not  impeach 
the  deed  on  any  such  ground ;  on  the  contrary,  she  expressly 
alleges  that  this  deed  was  signed  and  executed  by  all  the 
parties  thereto,  and  witnessed  by  the  four  jxMsons  whose  names 
appear  thereon.  Such  being  the  state  of  facts,  it  may  very 
properly  be  questioned  whether  a  party  admitting  and  aver- 
ring the  execution  of  an  instrument,  and  impeaching  only  its 
fairness  or  its  legal  operation,  exhibiting  nothing  in  the  state 
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of  the  pleadings  requiring  his  adversary  to  establish  the  execu- 
tian  of  such  instrument,  can,  even  in  the  court  of  original  cog- 
nizance, be  permitted  to  deny  or  question  at  the  trial  the  ex- 
istence or  execution  of  the  document  against  his  own  aver- 
ment or  admission.  Such  a  proceeding  would  be  a  surprise 
in  the  court  below ;  but  ?t  would  be  still  more  so  if,  after  the 
trial,  and  without  even  an  exception  indorsed  npon  the  docu- 
ment, it  could  be  objected  to  before  an  appellate  tribunal. 
There  is  no  exception  taken  to  the  form  or  attestation  of  this 
deed  of  appointment  found  in  the  record  before  us.  But  was 
there  not  proof  of  the  full  execution  of  this  power,  inclusive 
of  signing,  according  to  approved  legal  intendment  ?  One  of 
the  earliest  cases,  perhaps  the  earliest,  going  directly  to  sustain 
the  exception  here  urged  to  the  execution  of  the  power,  is  that 
of  Wright  V,  Wakeford,  17  Vesey,  454.  In  that  case,  as 
in  the  one  before  us,  the  contract  creating  the  power  directed 
the  appointment  to  be  made  by  writing  or  writings  under  hmid 
and  seal;  and  in  that  case  as  in  this,  the  memorandum  of  at- 
testation was  in  the  words  "  sealed  and  delivered,"  omitting  to 
assert  in  terms  the  signature  by  the  maker.  Lord  Eldon  for- 
bore to  decide  whether  this  certificate  or  memorandum  em- 
braced the  signing  as  well  as  the  sealing  and  delivery  of  the 
instrument,  and  sent  the  case  to  the  Common  Pleas,  who  cer- 
tified (three  of  the  justices.  Heath,  Lawrence,  and  Chambre, 
•concurring  against  the  opinion  of  Mansfield,  C.  J.)  that  in 
their  opinion   the  power  had  not  been   well   pursued. 

After  Wright  v.  Wakeford,  followed  the  cases  of  Doe  ex 
dem.  Mansfield  v.  Peach,  2  Maule  &  Selwyn,  676 ;  Wright  t?. 
Barlow,  3  Maule  &  Selwyn,  512;  Doe  ex  dem.  Hotchkiss 
v.  Pearce,  6  Taunton,  402.  These  cases  rest  upon  Wright 
V,  Wakeford,  and  some,  if  not  all,  of  them  refer  to  it  express- 
ly as  their  foundation.  But,  even  contemporaneously  with 
the  cases  just  mentioned,  it  will  be  perceived  that  the  courts 
have  in  some  instances  sought  to  free  themselves  from  these 
literal  trammels  of  Wright  v.  Wakeford,  as  too  narrow  to 
comprise  the  principles  of  justice  and  common  sense ;  for  as 
early  as  7  Taunton,  355,  in  the  case  of  Moodie  v.  Reed,  which 
was  sent  from  the  Chancery,  the  will  was  attested  in  this 
general  phrase,  "witness,  &c.,"  by  two  witnesses.  In  the  tes- 
timonium clause  the  testatrix  says,  "  These  bequests  are  signed 
by  mc.''  Gibbs,  C.  J.,  said  that  this  was  clearly  a  good  attes- 
tation of  the  signing.  Still  later,  it  has  been  ruled  in  several 
casos  where  the  power  required  a  will  signed  and  puhlished 
in  prf^sence  of  three  witnesses,  that  the  attestation  was  good 
expressing  the   will  to  have   been  signed  and  delivered.     The 
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evident  disposition  of  the  courts  being  to  adopt  the  reason 
and  substance  of  the  transaction,  they  have,  as  matter  of  con* 
struction,  determined  that  delivery  was  publication.  See  4 
Sim.  558;  5  Sim.  118. 

But  whatever  doubt  may  heretofore  have  overhung  and  per- 
plexed this  matter,  that  doubt,  so  far  as  the  reasonings  of  the 
English  bench  should  shed  light  upon  the  judicial  mind  of 
our  country,  ought  to  be  cleared  away.  This  effect,  we  think, 
should  be  produced  by  the  arguments  in  the  House  of  Lords 
of  the  assembled  judges  in  the  case  of  Burdett  v.  Spilsbury, 
reported  in  6  Manning  &  Granger,  beginning  at  p.  386. 
In  this  case,  presenting,  as  of  course,  an  exhibition  of  great 
ability  and  learning,  the  execution  and  attestation  of  appoint- 
ments  under  powers  are  the  subjects  considered.  The  cases 
from  Wright  v.  Wakeford  down,  involving  any  important  prin- 
ciple, are  reviewed,  and  these  subjects  placed  upon  the  basis 
of  common  sense.  It  is  true  that  the  facts  in  the  case  of 
Burdett  v.  Spilsbury  were  not  precisely  those  of  Wright  v. 
Wakeford,  the  attestation  clause  in  the  latter  being  special  and 
that  in  the  former  case  not  special ;  yet  in  the  examination  of  the 
latter  case,  and  of  those  which  have  followed  and  been  rested 
upon  it,  their  doctrines  are  discussed  and  by  a  majority  of  the 
judges  disapproved,  several  of  the  judges  who  conceived  them- 
selves constrained  to  support  Wright  v.  Wakeford,  upon  the 
maxim  stare  decisisy  expressing  their  regret  at  the  obligation 
supposed  to  be  binding  upon  them,  and  declaring  that,  were 
the  case  res  intezra,  they  should  certainly  reject  its  doctrines. 
The  extended  views  of  the  judges  in  Burdett  v,  Spilsbury 
cannot  be  given  consistently  with  the  limits  of  this  opinion, 
yet  some  of  their  illustrations  of  the  priuciplos  they  maintain 
may  properly  be  adverted  to.  And  it  will  be  perceived  that 
the  substance  and  meaning  of  those  principles  are  comprised 
in  the  following  positions :  — 

1st.  That  the  terms  and  modes  ])ro'^cril.^'d  in  settlements 
for  the  execution  of  powers  should  l»e  fnllowod  in  reason 
and  subslaucCj  so  as  to  insure  the  purp^s-^^  and  objects  con- 
templated by  such  settlements,  and  so  ns  r-^  ]MTvent  them  from 
being  sacrificed  to  mere  literal  sevnity  of  construction. 

2d.  That  the  memorandum  of  attotatioii  to  a  deed  or  will, 
whether  that  memorandum  be  gene  nil  (n*  special,  is  not  con- 
clusive as  to  the  ceremony  of  the  execution  of  the  instrument 
to  which  such  memorandum  is  annexed,  hut  may  be  explained 
by  the  testimony  of  the  witnesses  lhpms(4vos,  or  by  roference 
to  the  testimonium  clause  of  the  instruni'^nt,  as  showing  the 
facts  and  circumstances  set  fortli  in  that  clause,  and  which  the 
witnesses  were  called  on  to  attest. 
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Thus  in  the  case  of  Burdett  v.  Spilsbury,  p.  392,  Wight- 
man,  Justice,  says,  —  '*  The  power  requires  that  the  instrument 
shall  be  signed,  sealed,  and  published  by  the  testatrix  in  the 
presence  of  three  witnesses,  and  that  they  shall  attest  the  in- 
strument. No  form  of  attestation  would  for  the  first  thirty 
years  have  dispensed  with  the  necessity  of  calling  one  of  the 
subscribing  witnesses,  if  any  were  alive,  to  prove  that  the  for- 
malities required  by  the  power  had  been  complied  with ;  but 
after  thirty  years,  the  case  would  rest  upon  the  presumption 
arising  from  the  production  of  the  instrument  itself.  In  the 
present  case,  the  instrument  shows  a  general  attestation  of  it 
by  three  witnesses,  without  any  statement  of  the  particular 
facts  they  attested :  but  they  must  be  understood  to  have  at- 
tested something ;  and  to  ascertain  what  that  is,  Ihere  is  no 
principle  of  law,  nor  any  authority  of  which  I  am  aware,  that 
prohibits  a  reference  to  the  instrument  itself;  and  if  we  look 
at  the  instrument  for  information  as  to  that  which  it  is  to  be 
presumed  the  witness  did  attest  or  witness,  what  do  we  find  ? 
Upon  the  face  of  the  instrument  which  the  witnesses  attest, 
the  testatrix  says,  /  do  publish  and  declare  this  to  be  my  last 
v>ill  and  testament.  In  xoitness  whereof  I  have  set  my  hand 
and  seal  to  this  my  last  will  and  testament,  —  and  then  follows 
a  signature  and  seal  purporting  to  be  those  of  the  testatrix. 
But  supposing  such  a  special  form  of.  attestation  as  that  con- 
tended for  had  been  adopted,  it  would  not  have  varied  the 
character  of  the  evidence  derived  from  the  terms  of  the  insfru- 
mentj  and  the  general  attestation  of  the  witnesses.  It  would 
but  have  raised  a  presumption  for  the  jury  that  they  did  wit- 
ness that  which  is  stated  in  the  attestation,  subject  to  any 
doubt  that  might  be  raised  as  to  whether  they  really  did  wit- 
ness that  which  is  stated  in  the  written  attestation  or  not." 

In  the  same  case,  Williams,  Justice,  says,  —  "  Now  the  lan- 
guage of  the  power  (as  has  been  already  mentioned)  is,  by  her 
last  will  and  testament,  to  be  by  her  signed,  sealed,  and  pub- 
lished in  the  presence  of,  and  attested  by,  three  or  more  credible 
witnesses.  All  this  is  found  to  have  been  done,  and  we  are 
now  to  see  whether,  by  ordinary  and  fair  construction,  neither 
forcing  any  interpretation  in  favor  of  it,  nor  wholly  excluding 
any  reasonable  inference  for  the  mere  purpose  of  defeating 
what  we  know  to  have  been  rightly  done,  the  requisites  appear 
to  have  been  complied  with.  And  here  it  seems  very  impor- 
tant to  attend  particularly  to  the  document  itself.  The  will  first 
contains  the  whole  testamentary  part ;  every  disposition  of  the 
property  is  first  fully  made,  and  the  will  is  therefore  as  to  that, 
its  principal  object,  complete.     The  rest  regards  the  manner  of 
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the  execution.  It  is  thus :  —  /  declare  this  only  to  be  my  last 
ttill  and  testament.  In  witness  whereof^  I  have  to  this  my  last 
will  and  testament^  contained  in  one  sheet ^  set  my  hand  and  seal. 
The  testatrix  signed  this  part  twice,  once  after  the  above  words^ 
and  again  where  her  seal  is  affixed,  and  directly  opposite  to  the 
latter  is  the  word  toitness,  and  immediately  under  it  are  the  names 
of  the  witnesses ;  and  the  question  is  whether  it  is  to  be  under- 
stood that  they  attested,  or,  in  other  words,  were  witnesses  to 
any  thing  :  and  if  so,  how  much  ?  And  first  it  is  to  be  asked, 
for  what  purpose  was  this  testimonium  clause  (as  it  has  been 
called)  introduced,  or  rather  added?  Certainly  not  to  explain 
or  to  qualify  the  will,  or  any  part  of  it.  To  its  provisions  it 
has  no  allusion  ;  but  it  respects  the  forms  to  be  observed  in  the 
execution  of  the  will,  and  that  only.  Why  are  we  to  suppose 
that  the  testatrix  was  ignorant  of  the  terms,  upon  which  alone 
her  dispositions  could  be  available  ?  This,  the  language  of  the 
clause  shows  she  did  understand.  The  clause,  therefore,  having 
this  object,  we  come  to  consider  the  purpose  for  which  the 
witnesses  are  introduced,  and  I  confess  I  cannot  conceive  it 
possible  to  understand  the  meaning  of  their  presence,  except  to 
tpitness  something;  If  it  be  said,  and  with  truth,  that  the  wit- 
nesses cannot  be  presumed  to  be  cognizant  of  the  contents  of 
the  will,  because  that  is  contrary  to  experience,  it  is  surely 
somewhat  contrary  to  the  same  -  experience  to  suppose,  that, 
isvhen  the  presence  of  the  witnesses  is  to  be  accounted  for  only 
by  their  being  brought  there  to  witness  something,  certain  cere- 
monies were  performed,  but  that  they  saw  nothing  of  them, 
and  that,  too,  when  the  very  language  of  the  testimonium  (I 
declare,  &c.)  imports  that  the  testatrix  was  making  the  declara- 
tion, not  to  the  winds,  but  to  persons  to  whom  she  might 
address  herself,  —  who  were  there  to  see  and  hear.  If,  then,  the 
witnesses  must  be  understood  to  have  attested  something,  I 
can  see  no  possible  reason  for  stopping  short  of  the  conclusion, 
that  they  attested  every  thing  which  by  the  clause  purports  to 
have  been  done,  that  is,  signing,  sealing,  and  publication." 
Again  by  the  same  Justice,  p.  433:  —  "Now,  in  Wright  r. 
Wakeford,  the  power  required  the  consent  of  A  and  B,  testified 
by  writing  or  writings  under  their  hands  and  seals,  attested  by 
two  or  more  credible  witnesses.  The  attestation  clause  is 
sealed  and  delivered  by  the  within-named  A  and  B,  in  the  pres- 
ence of  C.  B.  and  G.  B.  Here  the  ceremony  of  signing  was 
omitted  in  an  attestation  which  professed  to  give  an  account  of 
what  had  been  done,  and  there  was  not,  as  in  the  present  case, 
a  testimonium  claused 

In  speaking  of  Wright  r.  Wakeford,  Gurney,  Baron,  remarks, 
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—  ^^  It  is  impossible  to  mention  the  names  of  Lord  Eldon  and 
the  three  other  judges  of  the  Common  Pleas,  Heath,  Lawrence, 
and  Chambre,  otherwise  than  in  terms  of  great  respect.  Nev- 
ertheless, with  all  the  respect  which  is  due  to  their  authority,  I 
cannot  but  think  it  most  unfortunate  that  this  decision  was 
ever  made.  It  has  led  to  great  injustice.  It  has  disappointed 
the  just  expectations  of  sellers  and  devisors,  and  involved  the 
courts  in  great  difficulties."  So,  too,  Lord  Brougham,  p.  466 :  — 
'^  I  hardly  know  a  case  which  has  excited,  at  different  times, 
more  remark  than  Wright  v,  Wakeford.  It  has  been  again  and 
again  questioned,  it  has  again  and  again  been  criticized,  by  the 
learned  judges.  It  cannot,  therefore,  be  said  to  have  been  at 
any  time  a  case  that  commanded  any  thing  like  the  entire 
concurrence  of  Westminster  Hall," 

The  reasoning  of  Tindal,  C.  J.,  in  Burdett  v,  Spilsbury, 
applies  with  great  force  and  clearness  to  the  question  before 
us.  "  If,"  says  this  judge,  "  the  word  '  witness '  is  taken  ab- 
stractedly by  itself,  as  constituting  the  whole  of  the  attestation, 
I  can  see  no  objection  to  holding  that  the  three  persons  whose 
names  are  subjoined  to  it  must  be  taken  to  be  witnesses  to  all 
that  was  actually  done  at  the  time,  which  is  found  by  the 
special  verdict  to  be  all  that  was  required  to  be  done.  Or,  if 
the  word  witness  is  to  be  construed  with  reference  lo  the  state- 
ment immediately  preceding  it  at  the  end  of  the  will,  then  the 
word  wihiess  necessarily  implies  that  the  testatrix  did  in  their 
presence  declare  the  instrument  to  be  her  will,  and  that  she  did 
in  their  presence  put  her  hand  and  seal  thereto,  that  is,  in  the 
lanejnage  of  the  settlement,  that  she  si^nedy  sealed,  and  pub* 
lished  it  in  the  presence  of  these  three  \yitnesses.  To  this  con- 
struction an  objection  was  taken  at  your  Lordship's  bar,  which 
had  also  been  relied  upon  by  some  of  the  learned  judges  who 
delivered  their  opinions  before  me;  viz.  that  it  proceeds  upon 
the  supposition,  that  the  whole  instrument  may  legally  he  read 
t(»L'fMher  to  explain  the  mcaiuni^  of  the  word  witness^  and  that 
it  supposes  the  witnesses  are  conusant  of  the  contents  of  the 
iiistnnnent,  neither  of  which  can  be  supposed.  But  I  can- 
noi  f"<-'el  the  force  o{  this  objection.  There  has  been,  from  the 
<'arlicst  time  at  which  deeds  were  known,  a  marked  and  ac- 
IviKUvlodcred  distinction  between  the  operative  part  of  tlie  deed 
ii>olf,  niul  the  ffstimnniinn  rlauso  (as  it  is  called)  at  the  end  of 
the  d'MMl.  The  essential  part  of  the  deed  is  that  part,  and  that 
only,  \v[ii«^h  contains  the  grant.  The  clause  at  the  end  is  in- 
troduced, not  as  constitntinq  any  y^.ut  of  the  deed,  hut  merely 
fo  prrsni-f  the  eri<h}irp  nf  tin'  (h*f'  f^rrmfion  of  if.  Adniiltnitr, 
therelorc,  ihe  deed  itselt  is  inatt**!- which   maybe   held   to  be 
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confined  to  the  knowledge  of  the  parties,  namely,  the  grantor 
and  grantee,  the  testimonium  clause  is  expressly  introduced 
into  it  for  the  use  of  the  public  and  the  witness  to  the  deed. 
It  is  well  known  that  a  similar  clause  was  constantly  inserted 
in  old  deeds  and  charters,  at  the  close  thereof,  beginning  with 
the  words  hiia  testibus^  and  thence  generally  called  the  hits 
iestibus  clause,  in  which  the  names  of  the  persons  present,  who 
heard  the  deed  read  by  the  clerk,  were  written,  not  by  them* 
selves,  but  by  tbe  clerk  who  prepared  the  deed.  Spelman  in 
his  Glossary,  p.  22S,  traces  out  the  variations  in  the  form  of  the 
clause,  at  different  periods  of  our  history  ;  and  Madox,  in  the 
Defrutation  prefixed  to  his  Formulare  Anglicanum^  goes  more 
fully  into  the  matter,  and  in  the  work  itself  gives  numerous 
instances  which  it  is  impossible  to  read  without  being  satisfied 
that  the  sense  requires  that  the  witnesses,  whose  names  are  in« 
serted  in  the  hits  iestibus  clause,  must  of  necessity  have  known 
the  words  preceding  it,  or  in  fact  they  would  have  witnessed 
nothing  at  all.  Take,  for  example  among  many,  that  numbered 
312,  —  And  thai  this  my  gifty  grani^  awrf  confirmation  may  re* 
m4iin  firm  for  ever,  I  have  confirm^  this  present  charier  with 
the  impression  of  my  seal,  hiis  iestibus,  ^c.  Who  can  doubt 
for  a  moment  that  these  witTiesses  either  actually  read,  or  heard 
read  over  to  them,  the  words  of  the  deed  immediately  preced- 
ing their  names,  and  that  the  introduction  of  the  preceding 
clause  had  no  other  object  or  purpose  ?  And  this  practice  con- 
tinued down  to  the  reign  of  Henry  YIIL,  as  appears  by  the 
authority  of  Lord  Cocke,  who  states  the  practice  then  began  of 
separating  the  attestation  from  the  deed  itself,  and  for  the  wit- 
nesses to  subscribe  their  own  names  to  it,  either  at  the  bottom 
of,  or  indorsed  upon,  it.  But  that  the  clause  in  cujus  rei  testis 
monium,  so  Jong  as  it  was  found  at  the  close  of  the  deed  itself, 
never  formed  part  of  the  deed  itself,  is  evident  from  Sbepard's 
Touchstone,  where  he  says,  —  *  A  deed  is  good,  albeit  these  words 
in  the  close  thereof,  in  cujus  rei  testimonium  sigillum  meutn 
apposui,  be  omitted,'  —  citing  authorities  which  show  that  it  is 
no  more  in  fact  tlian  what  it  imports  to  be,  the  very  attesta- 
tion of  the  deed  which  has  preceded  it.  There  is  therefore  no 
reason  why  the  word  witness^  written  immediately  after  this 
testimonium  clause,  should  not  be  considered  as  incorporated 
with  it,  and  as  calling  the  attention  of  the  witnesses  to  all  that 
had  preceded  in  the  testimonium  clause."  Again  it  is  said  by 
the  same  judge,  p.  459,  —  "So  far  from  its  being  a  rule  of  law 
that  you  may  not,  in  the  attestation  of  a  deed,  look  back  to 
that  which  is  found  at  the  close  of  the  deed  itself,*  that,  on  the 
contrary,  in  most  of  the  cases  which  have  been  relied  on  by 
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the  defendant  in  error,  express  reference  has  been  made  to  the 
close  of  the  deed  itself." 

A  quotation  from  the  opinion  of  Lord  Campbell  will  close 
these  extracts  from  the  opinions  in  Burdett  v,  Spilsbury,  pro- 
tracted, perhaps,  beyond  what  even  this  interesting  case  will 
warrant.  His  Lordship  says,  p.  467,  —  "  My  Lords,  in  this  case 
the  only  question  is,  whether  the  will  was  attested  by  three 
credible  witnesses."  He  proceeds,  p.  468,  —  "  My  Lords,  inde- 
pendently of  authority,  I  cannot  doubt  that  for  a  moment.  The 
only  objection  that  can  be  made  is  this,  that  the  will  upon  the 
face  of  it  does  not  contain  any  process  verbal  or  history  of  the 
transaction.  But  the  power  imposes  no  such  condition, — it 
does  not  say  a  will,  signed,  sealed,  and  published  in  the  pres- 
ence of  three  witnesses  and  attested  by  them,  and  a  will  con- 
taining  a  history  of  the  solemnity^  —  there  are  no  such  words  in 
the  power."  Again,  p.  469,  —  **  If  it  were^necessary,  my  Lords, 
I  think  the  testimonium  clause  here  might  be  resorted  to,  both 
upon  principle  and  authority."  These  reasonings  of  the  Eng- 
lish judges,  going  to  show  that,  upon  principle,  and  independ- 
ently of  recent  statutory  provisions,  the  memorandum  of  attes- 
tation, so  far  from  being  conclusive  upon  the  facts  of  signing, 
sealing^  and  publishing  or  delivering  an  instrument,  may  itself 
be  controlled,  either  by  the  examination  of  the  witnesses  them- 
selves, or  by  reference  to  the  testimonium  clause  of  such  in- 
struments, are  fully  sustained,  and  even  more  than  sustained,  by 
the  authority  of  the  supreme  court  of  that  State  from  whose 
jurisprudence*  and  policy  this  controversy  might  be  supposed 
in  some  degree  to  take  its  complexion.  If,  therdbre,  the  most 
express' adjudication  of  the  Court  of  Appeals  of  Virginia  can 
govern  this  case,  it  seems  at  once  disembarrassed  of  the  objec- 
tions alleged  to  the  execution  of  the  power  created  by  the 
marriage  contract. 

The  recent  decision  in  the  case  of  Pollock  and  Wife  r.  Glas- 
sel,  reported  in  2  Grattan,  439,  would  seem  to  be  decisive  of 
the  questions  now  before  us,  that  case  having  clearly  ruled  as 
the  law  of  Virginia  with  regard  to  a  deed,  that,  although  the  dis- 
tinctive character  of  the  instrument  is  to  be  determined  by  its 
intrinsic  evidence,  the  question  is  still  open  whether  it  be  the 
deed  of  the  patty,  and  that  must  be  decided  by  evidence  a/t- 
ufide.  If  by  plea  of  non  est  factum j  or  other  proper  denial, 
the  fact  that  the  paper  was  sealed  by  the  party  be  put  in  issue, 
then  it  must  be  proved  by  competent  and  satisfactory  testimo- 
ny. In  Virginia,  by  long  usage,  which  has  received  the  sanc- 
tion of  a  statute,  a  scroll  is  used  by  way  of  a  seal.  The  de- 
cisions have  required  that  the  substitution  of  the  scroll  for  a 


JANUARY  TERM,   1850.  89 

Ladd  V.  Ladd  et  aL 

seal  shall  be  recognized  on  the  face  of  the  deed,  but  in  no  case 
has  it  been  held  that,  in  the  absence  of  such  recognition,  evi- 
dence is  inadmissible  to  prove  that  in  fact  the  scroll  was  af- 
fixed to  the  instrument  with  intent  that  it  should  stand  in  place 
of  a  seal.  In  the  case  above  referred  to,  it  is  said  by  the  court,  — 
'^  Here  the  question  occurs  in  a  court  of  probate,  whose  prov- 
ince it  is  to  examine  the  subscribing  witnesses,  and,  if  their  tes- 
timony is  satisfactory,  to  establish  and  perpetuate  the  due  exe- 
cution of  the  instrument.  Upon  what  principle  or  authority 
are  the  subscribing  witnesses  to  be  estopped,  because  of  some 
informality  in  the  paper,  from  proving  the  fact,  that  it  was 
sealed  by  the  testatrix,  or,  what  is  the  same  thing,  that  she 
adopted  the  scroll  affixed  to  it  by  way  of  seal  ?  —  In  the  much 
stronger  case  of  a  deed,  there  could  be  no  such  estoppel  in  a 
court  of  probate."  In  the  same  case  the  court  say,  through 
Baldwin,  Justice,  —  '*  It  will  be  seen  that  the  statute  requires 
the  will  to  be  attested  by  the  witnesses,  but  does  not  prescribe 
what,  nor  that  any,  facts  shall  be  stated  in  their  attestation.  I 
think  it  plain,  that  the  legislature  meant  nothing  more,  than 
that  the. instrument  itself  should  be  attested,  in  order  to  identi- 
fy the  witnesses  and  designate  who  are  to  prove  its  execution. 
The  object  was  not  to  obtain  from  the  witnesses  a  certificate 
of  th^  essential  facts  of  the  transaction,  but  to  provide  the 
means « of  proving  them  by  persons  entitled  to  confidence,  and 
selected  for  the  purpose.  The  subscription  of  their  names  de- 
notes that  they  were  present  at  and  prepared  to  prove  the  due 
execution  of  the  instrument  so  attested,  and  nothing  more. 
The  attestation  is  the  act  of  the  witnesses,  and  it  was  not  in- 
tended to  confide  to  them  the  duty  of  stamping  their  testimo- 
ny upon  the  paper ;  which  would  avail  nothing  as  evidence, 
however  perfect,  and  which  ought  to  create  no  estoppel,  how- 
ever  imperfect.  This  view  of  the  statutory  provision  is  in  ef- 
fect sustained  by  the  English  decisions.''  Again,  p.  465,  it  is 
said  by  the  same  judge,— -  ^'  I  think  it  clear  that  the  subscription 
of  the  witnesses  is  substantially  the  attestation  contemplated 
by  the  statute ;  and  it  is  sufficient  if  the  purpose  be  indicated 
by  the  briefest  memorandum,  or  merely  by  a  fair  presumption 
arising  from  the  local  position  of  their  signatures  upon  the  pa- 
per ;  and  whether  a  memorandum  of  attestation  be  general  or 
special,  it  may  be  denied  or  contradicted  by  the  subscribing 
witnesses,  in  the  whole  or  in  part,  and  of  course  is  open  to  ex- 
planation if  in  any  way  ambiguous."  The  court  then  proceed 
to  review  the  case  of  Wright  v,  Wakeford,  and  the  cases  of  Doe 
V.  Peach,  Wright  v.  Barlow,  and  Moodie  v.  Reid,  rejecting  them 
as  authority  in  the  State  of  Virginia  as  to  the  form  and  influ- 
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ence  of  the  memorandum  of  attestation,  and  concurring  with 
the  doctrines  declared  by  the  majority  of  the  judges  in  Burdett 
V.  Spilsbury. 

An  objection  has  been  made  to  the  sale  under  the  deed  of 
trust,  based  upon  the  fact,  that  the  portion  of  the  property  ac- 
tually sold  did  not  equal  in  value  the  whole  amount  of  the  debt 
due  to  the  bank,  which  it  is  insisted  should  have  been  the  case, 
according  to  the  proviso  in  that  deed.  We  do  not  see  the 
force  of  this  objection,  inasmuch  as,  by  the  express  terms  of  the 
deed,  authority  was  given  the  trustee  or  the  bank  to  sell  the 
property  in  separate  parcels,  as  either  might  deem  it  necessary 
or  advisable ;  and  it  would  have  been  impracticable  before  an 
experiment  to  ascertain  a  priori  how  much  of  the  property 
would  be  requisite  for  the  satisfaction  of  the  debt,  and  thus  a 
literal  adherence  to  the  proviso  would  lead  either  to  the  pre- 
venting a  sale  altogether,  or  to  the  sacrifice  of  the  whole  estate, 
whether  there  should  have  been  a  necessity  for  it  or  not. 
Moreover,  the  sale  by  parcel  in  this  case  was  selected  upon  a 
calculation  of  advantage  to  the  feme,  and  with  her  express  ap- 
probation, with  the  view  of  saving  to  her,  if  practicable,  a  por- 
tion of  the  property. 

Upon  full  consideration  of  the  facts  and  the  law  of  this  case, 
the  court  are  of  the  opinion,  that  the  marriage  contract  gave 
power  to  the  feme  covert  to  appoint  the  entire  estate  and  prop- 
erty embraced  within  it ;  that  the  provisions  and  conditions  of 
that  contract  have  been  coni plied  with  in  the  execution  of  the 
power  thereby  created  and  reserved ;  that  therefore  the  decree 
of  the  Circuit  Court,  dismissing  the  bill  of  the  appellant,  the 
complainant  below,  ought  to  be  affirmed,  and  it  is  hereby  ac- 
cordingly affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Columbia,  holden  in  and  for  the  County  of  Alexandria,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered,  adjudged,  and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 
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Thb  United  States,  Plaintiffs,  v.  Thomas  Staats,  Junior. 

Where  an  act  of  Congress  declared,  that,  if  any  person  "  shall  transmit  to,  or  present 
at,  or  cause  or  procure  to  l)e  trant>mitted  to,  or  presented  at,  any  office  or  officer 
of  the  gorernment  of  the  United  States,  any  deed,  power  of  attorney,  order,  cer- 
tificate, receipt  or  other  writing,  in  support  of  or  in  relation  to,  any  account  or 
claim,  with  intent  to  defraud  the  United  States,  knowing  the  same  to  \yc  fuUe,  al- 
tered, forged,  or  counterfeited ;  every  such  person  shall  be  deemed  and  adjudged 
guilty  of  felony,"  &c., — it  was  suffici'ent  that  the  indictment  charged  the  act  to  have 
been  done  **with  intent  to  defraud  the  United  States,"  without  also  charging  that 
it  was  done  feloniously,  or  with  a  '*  felonious  intent" 

Where  the  act  done  was  the  transmission  to  the  Commissioner  of  Pensions  of  an 
affidavit  which  was  false  in  the  facts  which  it  professed  to  narrate,  although  sworn 
to  by  a  person  who  really  existed,  and  the  person  who  transmitted  it  knew  that  it 
was  false,  it  was  an  offence  within  the  meaning  of  the  act  of  Congress. 

This  case  came  up  from  the  Circuit  Court  for  the  Northern 
District  of  New  York,  on  a  certificate  of  division  in  opinion  be- 
tween the  jiidges  thereof. 

It  was  an  indictment  under  the  act  of  March  3d,  1823,  enti- 
tled ^^  An  act  for  the  punishment  of  frauds  committed  on  the 
government  of  the  United  Stales."   (3  Stat,  at  Large,  77 1,  772. ) 

By  the  first  section  it  is  enacted,  —  "That  if  any  person  or 
persons  shall  falsely  make,  alter,  forge,  or  counterfeit ;  or  cause 
or  procure  to  be  falsely  made,  altered,  forged,  or  counterfeited ; 
or  willingly  aid  or  assist  in  the  false  making,  altering,  forging, 
or  counterfeiting,  any  deed,  power  of  attorney,  order,  certificate, 
receipt,  or  other  writing,  for  the  purpose  of  obtaining  or  receiv- 
ing, or  of  enabling  any  other  person  or  persons,  either  directly 
or  indirectly,  to  obtain  or  receive,  from  the  United  States,  or 
any  of  their  officers  or  agents,  any  sum  or  sums  of  money;  or 
shall  utter  or  publisli  as  true,  or  cause  to  be  uttered  or  published 
as  true,  any  such  false,  forged,  altered,  or  counterfeited  deed, 
power  of  attorney,  order,  certificate,  receipt,  or  other  writing 
as  aforesaid,  with  intent  to  detVaud  the  United  States,  knowing 
the  same  to  be  false,  altered,  forged,  or  counterfeited ;  or  shall 
transmit  to,  or  present  at,  or  cause  or  procure  to  be  transmitted 
to,  or  presented  at.  any  olfice  or  officer  of  the  government  of 
tijc  United  States,  any  (lend,  power  of  attorney,  order,  certifi- 
cate, receipt,  or  other  writinic,  in  support  of,  or  in  relation  to, 
any  accounl  or  claim,  with  iiitoiit  to  defraud  the  United  States, 
kuowiipi  the  same  to  I):*  false,  altered  foreed,  or  counterfeited; 
evory  such  person  shall  h«»  deeniod  and  adjudged  guilty  of  felo- 
ny, and  being  thereof  duly  cniivicted,  shall  he  sentenced  to  be 
impri.^.)ned  and  kept  at  hard  labor  for  a  period  not  less  than  one 
year,  nor  more  than  ton  years  ;  or  shall  he  imprisoned  not  ex- 
oeedinij;  fiv^e  years,  and  fined  not  exceeding  one  thousand  dol- 
lars." ^ 

4* 
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The  first  count  of  the  indictment  charged  that  one  David 
Goodhard  was  a  claimant  for  a  revohitionary  pension,  and  did 
claim  and  receive  the  same ;  and  that  "  Thomas  Staats,  Jr.," 
contriving  and  intending  to  injure  and  defraud  the  said  United 
States  of  America,  and  to  cause  and  induce  the  said  United 
States  of  America  to  pay  unto  the  said  David  Goodhard  divers 
large  sums  of  money,  did  cause  and  procure  to  be  transmitted 
to  the  Commissioner  of  Pensions  of  the  said  United  States  of 
America,  and  to  be  presented  at  the  office  of  the  said  Commis- 
sioner, a  certain  writing,  purporting  to  be  made,  subscribed, 
and  sworn  to  by  one  Benjamin  Chadsey.  After  setting  forth 
the  contents  of  the  pa|)er,  it  proceeded,  that  the  said  Staats, 
"  knowing  the  said  affidavit  to  be  false  and  untrue,"  and  that 
Benjamin  Chadsey  did  not  know  what  had  been  stated  in  the 
paper,  ''did  transmit,  and  did  cause  and  procure  to  be  transmit- 
ted, to  the  said  Commissioner  of  Pensions  of  the  said  United 
States  of  America,  the  said  false  writing  and  affidavit,  as  a  true 
writing  in  support  of  the  aforesaid  claim  of  the  said  David 
Goodhard,  with  intent  to  defraud  the  United  States  of 
America." 

The  second  count  charged,  that  David  Goodhard  was  a 
claimant  for  divers  sums  of  money  as  a  pensioner,  and  that  in 
support  of  the  said  claim  one  William  Bowsman  did  subscribe 
and  make  oath  unto  a  certain  affidavit  therein  mentioned  ; 
whereas,  in  truth,  Bowsman  did  not  know  what  was  so  set 
forth.  "And  the  said  Thomas  Staats,  Jr.,  well  knowing  the 
premises,  and  well  knowing  that  the  said  affidavit  or  writing 

was  false  and  untrue, did  cause  and   procure  to  be 

transmitted  and  presented  to  the  Commissioner  of  Pensions  of 
the  said  United  States  of  America,  the  said  false  and  untrue 
affidavit  or  writing  as  a  true  writing,  in  support  of  the  claim  of 
the  said  David  Goodhard,  with  intent  to  defraud  the  said  Unit- 
ed States  of  America." 

The  accused  was  found  guilty.  A  motion  was  afterwards 
made  to  arrest  the  judgment  upon  the  verdict,  when  the  judges 
were  opposed  in  opinion  on  the  following  questions :  — 

1.  Whether  the  said  indictment  is  fatally  defective,  for  the 
reason  that  the  acts  charged  to  have  been  committed  by  the 
said  defendant  are  not  in  said  indictment  charged  to  have  been 
committed  feloniously  or  with  a  felonious  intent  ? 

2.  Whether  the  acts  charged  in  the  said  indictment  to  haver 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  first  section  of  the  act  of  Congress, 
approved  March  3d,  1823,  entitled  "An  act  for  the  pvniishment 
of  frauds  committed  on  the  government  of  the  United  States"? 


JANUARY   TERM,    1850.  43 

The  United  States  v.  Staats. 

Mr.  Johnson  (Attorney-General),  on  the  part  of  the  United 
States,  contended,  — 

1.  That,  in  an  indictment  for  such  an  offence  as  is  stated  in 
the  indictment  in  this  case,  it  is  not  necessary  to  charge  that 
the  acts  were  done  feloniously.  United  States  v  Elliott,  3  Ma- 
son, 156;  United  States  t?.  Gooding,  12  Wheat.  460  j  United 
States  r.  Lancaster,  2  McLean,  431. 

2.  That  the  acts  charged  are  an  offence  within  the  first  sec- 
tion of  the  act. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  Court. . 

The  prisoner  was  indicted  under  the  third  section  of  the  act 
of  Congress,  passed  3d  March,  1823,  entitled  "An  act  for  the 
punishment  of  frauds  committed  on  Jthe  government  of  the 
United  States." 

The  section  provides,  that  if  any  person  shall  falsely  make, 
alter,  forge,  or  counterfeit,  &c.,  any  deed,  power  of  attorney, 
order,  certificate,  receipt,  or  other  writing,  for  the  purpose  of 
obtaining  or  receiving,  or  of  enabling  any  other  person  or  per- 
sons, either  directly  or  indirectly,  to  obtain  or  receive  from  the 
United  States,  or  any  of  their  ofiicers  or  agents,  any  sum  or 
sums  of  money;  or  shall  utter  or  publish  as  true,  or  cause  to 
be  uttered  or  published  as  true,  any  false,  forged,  altered  or 
counterfeit  deed,  (fcc,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  forged,  or  counterfeit ;  or  shall 
transmit  to,  or  present  at,  or  cause  or  procure  to  be  transmitted 
to  or  presented  at,  any  office  or  officer  of  the  government  of 
the  United  States,  any  deed,  power  of  attorney,  order,  certifi- 
cate, receipt,  or  other  writing,  in  support  of,  or  in  relation  to, 
any  account  or  claim,  with  intent  to  defraud  the  United  States, 
knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited; 
every  such  person  shall  be  deemed  and  adjudged  guilty  of  fel- 
ony, &c. 

The  indictment  contains  two  counts.  The  firsf  charges,  that 
one  David  Goodhard  was  an  applicant  for  a  pension  under  the 
act  of  Congress  entitled,  "  An  ace  supplementary  to  the  act  for 
the  relief  of  certain  officers  and  soldiers  of  the  Revolution," 
passed  7th  June,  1832 ;  and  that  Thomas  Staats,  Jr.,  the  pris- 
oner, contriving  and  intending  to  defraud  the  United  States, 
and  to  cause  and  induce  the  same  to  pay  to  the  said  David 
divers  large  sums  of  money,  did  cause  and  procure  to  be  trans- 
mitted to  the  Commissioner  of  Pensions,  and  to  be  presented  at 
the  office  of  the  said  Commissioner,  a  certain  writing  purport- 
ing to  be  made,  subscribed,  and  sworn  to,  by  one  Benjamin 
Chadsey,  &c.,  in  which  said  writing,  it  was  alleged  and  de- 


44  SUPREME   COUKT. 

The  United  States  v.  Staati« 

clared,  (setting  out  the  contents  of  the  affidavit,)  the  said 
Thomas  Staats,  Jr.,  knowing  the  said  affidavit  to  be  false  and 
untrue,  &.C.,  and  did  cause  and  procure  to  be  transmitted  to 
the  said  Commissioner  of  Pensions  the  said  false  writing  and 
affidavit,  as  a  true  writing,  in  support  of  the  aforesaid  applica- 
tion of  the  said  David,  with  intent  to  defraud  the  United  States. 

The  second  count  is  substantially  like  the  first,  except  that 
it  avei*s  the  false  affidavit  to  have  been  made  by  one  William 
Bowsman. 

The  prisoner,  on  being  arraigned,  pleaded  not  guilty ;  and, 
on  the  trial  of  the  issue,  was  convicted ;  whereupon  his  coun- 
sel moved  in  arrest  of  judgment ;  upon  whose  motion  the  fol- 
lowing questions  arose,  upon  which  the  opinions  of  the  judges 
were  opposed,  and  the  questions  certified  to  this  court :  — 

1.  Whether  the  said  indictment  is  defective,  for  the  reason, 
that  the  acts  charged  to  have  been  committed  by  the  defend- 
ant arc  not  charged  to  have  been  committed  feloniously,  or 
with  a  felonious  intent ;  and, 

2.  Whether  the  acts  charged  in  the  said  indictment  to  have 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  first  section  of  the  act  of  Con- 
gress above  recited. 

1.  In  respect  to  the  first  question  certified.  The  general  rule 
is,  that  the  charge  must  be  laid  in  the  indictment  so  as  to  bring 
the  case  within  the  description  of  the  offence  as  given  in  the 
statute,  alleging  distinctly  all  the  essential  requisites  that  con- 
stitute it.  Nothing  is  to  be  left  to  implication  or  intendment. 
Generally  speaking,  it  is  sufficient  to  pursue  tlie  words  of  the 
act ;  but  if,  in  pursuing  them,  there  should  be  any  ambiguity 
or  uncertainty  in  charging  the  offence,  the  pleader  should  re- 
gard the  substance  and  legal  effect  of  the  enactment.  And 
when  words  or  terms  of  art  arc  used  in  the  description,  that 
have  a  technical  meaning  at  common  law,  these  should  be 
followed,  being  the  only  t<?rnis  to  express  in  apt  and  legal 
language  the  nature  and  character  of  the  crime. 

In  all  cases  of  felonies  at  conjmon  law,  and  some,  also,  by 
statute,  the  felonious  intent  is  deemed  an  essential  ingredient 
in  constituting  the  otfence  ;  and  hence  the  indictment  will  be 
defective,  even  after  verdict,  unless  the  intent  is  averred. 
The  rule  has  been  adhered  to  with  great  strictness;  and  prop- 
erly so,  where  this  intent  is  a  material  element  of  the  crime. 

Sir  William  Blackstoiie  ol)S(Tves,  that  the  icnn  felon ij  orig- 
inally denoted  the  ponal  consequences  of  the  crime,  namely, 
the  forfeiture  of  the  lauds  and  goods;  but  that,  by  long  use,  it 
came,  at  last,  to  signify  the  actual  crime  committed. 
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He  further  remarks,  that  the  idea  of  felony  is  so  generally 
connected  with  that  of  capital  punishment,  that  it  is  difficult  to 
separate  them,  and  that  the  interpretation  of  the  law  conforms 
to  that  usage;  and  therefore,  if  a  statute  makes  any  new 
offence  felony,  the  law  implies  that  it  shall  be  punished  with 
death,  that  is,  by  hanging  as  well  as  by  forfeiture,  unless  the 
offender  prays  the  benefit  of  clergy.    (4  Bl.  Com.  97,  Wend,  ed.) 

This  view  accounts  for  the  necessity  of  the  averment  of  a 
felonious  intent  in  all  indictments  for  felony  at  common  law ; 
and,  also,  in  many  cases  when  made  so  by  statute ;  because, 
if  it  is  used,  in  the  sense  of  the  law,  to  denote  the  actual 
crime  itself,  the  felonious  intent  becomes  an  essential  in- 
gredient to  constitute  it.  The  term  signifying  the  crime  com- 
mitted, and  not  the  degree  of  punishment,  the  felonious  intent 
is  of  the  essence  of  the  offence ;  as  much  so  as  the  intent 
to  maim,  or  disfigure,  in  the  case  of  mayhem,  or  to  defraud, 
in  the  case  of  forgery,  are  essential  ingredients  in  constituting 
these  several  offences. 

But,  in  cases  where  this  felonious  intent  constitutes  no  part 
of  the  crime,  that  being  complete,  under  the  statute,  without 
it,  and  depending  upon  another  and  different  criminal  intent, 
the  rule  can  have  no  application  in  reason,  however  it  may 
be  upon  authority. 

The  statute  upon  which  the  indictment  in  question  is  found- 
ed describes  the  several  acts  which  make  up  the  offence;  and 
then  declares  the  person  to  be  guilty  of  felony,  punishable  by 
fine  and  imprisonment.  The  transmission  or  presentation  of 
any  deed,  or  other  writing,  to  any  office  or  officer  of  the  gov- 
ernment, in  support  of,  or  in  relation  to,  any  account  or  claim, 
witli  the  intent  to  defraud  the  United  States,  knowing  the  same 
to  be  false,  are  the  only  essential  ingredients.  The  felonious 
intent  is  no  part  of  the  description ;  as  the  offence  is  complete 
without  it.  Felony  is  the  conclusion  of  law  from  the  acts 
done  with  the -intent  described;  and  makes  part  of  the  punish- 
ment ;  as,  in  the  eye  of  the  common  law,  the  prisoner  there- 
by becomes  infamous,  and  disfranchised.  These  consequences 
may  not  follow,  legally  speaking,  in  a  government  where  the 
common  law  does  not  prevail ;  but  the  moral  degradation  at- 
taches to  the  punishment  actually  inflicted. 

This  question  arose  in  a  case  before  Park,  J.,  on  the  North- 
ern Circuit,  in  1831,  on  the  trial  of  an  indictment  for  burning 
stacks  of  grain,' which  is  made  felony  by  the  22  &  23  Car. 
II.  The  second  count  charges  the  prisoner  with  aiding  and 
abetting;  and  an  objection  was  taken,  that  the  -indictment 
should  have  averred  that  he  was   feloniously  present  aiding 
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and  abetting.  Park,  J.,  was  inclined  to  think  the  objection 
fatal ;  but  allowed  the  trial  to  proceed,  and  the  prisoner  was 
acquitted  on  the  facts.  Canon  and  another's  Case,  1  Lewin's 
Northern  Circuit,  227. 

It  again  arose  before  Lord  Lyndhurst,  C.  B.,  at  the  Dur- 
ham Assizes,  in  1834,  on  an  indictment  under  the  statute  of 
mayhem,  9  Geo.  lY.,  ch.  31,  ^  2.  An  objection  was  taken 
after  conviction,  that  the  indictment  did  not  allege  that  the 
prisoner  upon  the  prosecution  feloniously  did  make  an  assault, 
&c. ;  but  it  was  held  that,  as  the  indictment  described  ^e 
offence  in  the  words  or  terms  of  the  statute,  it  was  sufficilR. 
(Deacon  on  Cr.  Law,  Suppt.  1652,  1681,  Rex  v.  Thomas 
Liddle.) 

This  statute,  after  describing  the  acts  constituting  the  of- 
fence, concludes,  like  the  one  before  us,  that  every  such  person 
shall  be  guilty  of  felony,  and,  on  conviction,  shall  suffer  death. 
The  decision,  therefore,  bears  directly  upon  the  question  in 
hand ;  and,  as  the  principle  seems  to  have  been  given  up  in 
the  country  from  whence  it  was  derived,  and,  at  best,  is  here 
but  the  merest  technicality,  it  is  difficult  to  perceive  any  ground 
for  still  giving  effect  to  it.  It  would  be  otherwise,  if  the  fe- 
lonious, intent  was  descriptive  of  the  offence,  and  not  simply 
of  the  punishment. 

We  shall,  therefore,  direct  that  it  be  certified  to  the  court 
below,  that  the  indictment  is  not  fatally  defective,  for  the  rea- 
son the  acts  charged  to  have  been  committed  by  the  defend- 
ant are  not  charged  to  have  been  committed  feloniously,  or 
with  a  felonious  intent. 

2.  With  respect  to  the  second  question  certified. 

The  court  are  of  opinion  that  the  offence  charged  in  the 
indictment  comes  within  the  statute. 

The  only  doubt  that  can  be  raised  is,  whether  the  writing 
transmitted  or  presented  to  the  commissioner  in  support  of 
the  claim  for  a  pension  should  not,  within  the  meaning  of  the 
statute,  be  an  instrument  forged,  or  counterfeited,  in  the  tech- 
nical sense  of  the  term ;  and  not  one  genuine  as  to  the  exe- 
cution, but  false  as'it  respects  the  facts  embodied  in  it. 

The  instruments  referred  to  in  the  first  part  of  the  section, 
the  false  making  or  forging  of  which,  with  the  intent  stated, 
is  made  an  offence,  probably  are  forged  instruments  in  a 
strict  technical  sense ;  and  there  is  force,  therefore,  in  the  ar- 
gument, that  the  subsequent  clause,  making  the  transmission 
or  presentation  of  deeds  or  other  writings  to  an  officer  of  the 
government  a  similar  offence,  had  reference  to  the  same  de- 
scription of  instruments. 
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But  this  is  by  no  meatis  a  necessary  conclusion  upon  the 
words  of  the  statute.  Indeed,  upon  this  construction,  it  is  not 
easy  to  see  the  materiality  of  the  clause ;  because  the  uttering 
and  publishing  of  the  forged  instruments  mentioned  in  the 
first  clause,  as  true,  is  made  an  offence,  the  same  as  the  forg- 
ing ;  and  it  is  quite  clear,  that  the  acts  provided  against  in  the 
subsequent  clause  amount  to  an  uttering  and  publishing.  If 
restrained,  therefore,  to  forged  instruments,  the  clause  would 
seem  to  be  unnecessary. 

The  deeds  and  other  writings  mentioned  are  not  connected 
with  those  in  the  preceding  paragraph,  as  would  have  been 
natural,  and  almost  of  course,  if  intended  to  describe  similar 
instruments.  The  language  is  "  any  deed,  power  of  attorney," 
&c. ;  not,  the  aforesaid  deed,  which  words  must  be  in  effect 
interpolated,  upon  the  construction  contended  for. 

The  clause,  therefore,  may  well  be  regarded  as  providing 
for  a  distinct  and  independent  offence,  —  one  essential  to  the 
protection  of  the  government  against  fraudulent  claims ;  and 
which  consists  in  the  transmission  or  presentation  of  false  or 
counterfeit  papers  to  any  officers  of  the  government  in  support 
of  an  account  or  claim,  with  intent  to  defraud. 

The  case  is  within  the  mischief  intended  to  be  guarded 
against ;  and,  also,  within  the  words ;  and  we  think  the  con- 
siderations urged,  founded  upon  the  form  and  structure  of  the 
general  provision,  though  plausible,  and  calculated  to  excite 
doubts,  not  sufficient  to  take  it  out  of  them. 

A  genuine  instrument  containing  a  false  statement  of  facts, 
used  in  support  of  a  claim,  the  party  knowing  it  to  be  false, 
and  using  it  with  the  intent  to  defraud,  presents  a  case  not 
distinguishable  in  principle,  or  in  turpitude,  or  in  its  mischiev- 
ous effects,  from  one  in  which  every  part  of  the  instrument 
is  fabricated ;  and  when  the  one  is  as  fully  within  the  words 
of  the  statute  as  the  other,  we  may  well  suppose  that  it  was 
intended  to  embrace  it. 

We  shall  direct,  therefore,  that  it  be  certified  to  the  court 
below,  that  the  acts  charged  in  the  said  indictment  to  have 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  act  above  referred  to. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York^  and  on  the  points  and  ques- 
tions on  which  the  judges  of  the  said  Circuit  Court  were  op- 
posed in  opinion,  and  which  were  certified  to  this  court  for  its 
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opinion,  agreeably  to  the  act  of  Congress  in  such  case  made 
and  provided,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  the  opinion  of  this  court, — 

1st.  That  the  indictment  is  not  fatally  defective  for  the 
reason  the  acts  charged  to  have  been  committed  by  the  de- 
fendant are  not  charged  to  have  been  committed  feloniously, 
or  with  a  felonious  intent ;  and, 

2d.  That  the  acts  charged  in  the  said  indictment  to  have 
been  committed  by  the  defendant  do  constitute  an  offence 
within  the  provisions  of  the  first  section  of  the  act  of  Con- 
gress, approved  March  3d,  1823,  entitled  ^^An  act  for  the 
punishment  of  frauds  committed  on  the  government  of  the 
United  States."  Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  it  be  so  certified  to  the  said 
Circuit  Court. 


Francis  Sttrgett,  Appellant,  v.  Petee  M.  Lapice  ASif  Edward 

Whittlesey. 

Where  an  "  action  of  jactitation  "  or  "slander  of  title  ^  was  bronght  in  a  State  conrt 
of  Louisiana  and  removed  into  the  Circuit  Court  of  the  United  States  by  the  de- 
fendant, who  was  a  citizen  of  Mississippi  (the  persons  vlio  brooght  tlie  action  being 
in  possession  of  the  land  under  a  legal  title),  and  the  defendant  pleaded  in  recon- 
vention, setting  up  an  equitable  title,  and  the  court  below  decreed  agninst  the  de- 
fendant, it  was  proper  for  him  to  bring  the  case  to  this  conrt  bj  appeal,  and  not 
by  writ  of  error. 

This  case  distinguished  from  that  of  the  United  States  v.  King,  3d  and  7  th  Howard, 
773  and  844. 

Before  the  transfer  of  Louisiana  to  the  United  States,  the  Spanish  government  was 
accustomed  to  grant  lands  fronting  on  the  Mississippi  River,  and  reserve  the  lands 
behind  those  thus  granted  for  the  use  of  the  front  proprietors,  who  had  always  a 
right  of  preemption  to  them. 

After  the  transfer,  Congress  recognized  this  right  of  preemption  by  several  laws. 

In  1832,  Congress  passed  an  act  (4  Stat,  at  Large,  534)  giving  to  the  proprietors  of  any 
tracts  bordering  on  a  river,  creek,  bayou,  or  water-course,  the  nght  of  preference 
in  the  purcha.se  of  any  vacant  tract  of  land  adjacent  to  and  back  of  his  own  tract, 
provided  that  the  right  of  preemption  shonld  not  extend  so  far  in  depth  as  to  in- 
clude lands  fit  for  cultivation  bordering  on  another  river,  creek,  bayou,  or  water- 
course, and  provided  that  all  notices  of  claims  shall  be  entered,  and  the  money 
.paid  thereon,  at  least  three  weeks  before  such  period  as  may  be  designated  by  the 
President  of  the  United  States  for  the  public  sale  of  the  lands  in  the  township. 

This  last  proviso  cannot  be  construed  to  apply  to  a  town.«hip  where  the  lands  had 
already  been  exposed  to  sale  by  order  or  the  President  in  1829.  The  act  having 
been  passed  in  1832,  a  compliance  with  it  was  impossible,  and  it  must,  therefore, 
be  construed  as  applying  ])rospectively  to  those  lands  which  had  not  been  exposed 
to  public  sale. 

The  nrst  proviso  related  only  to  a  river,  creek,  bayon,  or  water-course  which  was  a 
navigable  stream.  The  bayou  in  question  was  not  so,  as  is  shown  by  the  evidence 
in  the  case,  and  also  by  the  fact  that  the  sections  of  land,  as  laid  out  by  the  public 
surveyor,  cross  it.  When  the  surveyor  comes  to  navigable  streams,*  he  bounds 
vrnon  the  shore,  and  makes  fractional'sectionSi 
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In  order  to  bring  land  within  the  exception,  it  ronst  he  fit  for  cnltiTation,  and  also 
border  on  another  river,  4c.  The  two  circnnutancet  are  coupled  together,  and 
both  must  ooncnr,  or  elie  the  exception  does  not  apply. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
Statea  for  the  District  of  Louisiana. 

It  was  a  possessory  action  in  the  sense  of  the  Code  of  Practice 
of  that  State,  originally  commenced  by  Lapice  and  Whittlesey, 
ill  the  Ninth  District  Court  of  the  State  of  Liouisiana,  in  and  for 
the  parish  of  Concordia,  against  Surgett,  who  was  a  citizen  and 
resident  of  the  State  of  Mississippi ;  and  at  whose  request  it  was 
removed  into  the  Circuit  Court  of  the  United  States. 

On  the  21st  of  November,  1829,  Surgett  purchased  several 
lots,  from  number  28  to  number  36  inclusive,  in  township  5, 
range  9,  east,  in  the  Ouachita  district  in  Louisiana,  which  lots 
fronted  on  the  Mississippi  River. 

On  the  third  Monday  of  November,  1829,  the  President  of 
the  United  States  issued  a  proclamation,  offering  the  public 
lands  in  this  township  for  sale. 

On  the  15th  of  June,  1832,  Congress  passed  an  act  (4  Stat, 
at  Large,  534),  entitled  '^  An  act  to  authorize  the  inhabitants 
of  the  State  of  Louisiana  to  enter  the  back  lands."  This  act 
provided  that  every  person  who,  by  virtue  of  any  title  derived 
from  the  United  States,  owns  a  tract  of  land  bordering  on  any 
river,  creek,  bayou,  or  water-course,  in  the  said  territory,  and  not 
exceeding  in  depth  forty  arpens,  French  measure,  shall  be  en- 
titled to  a  preference  in  becoming  the  purchaser  of  any  vacant 
tract  of  land  adjacent  to,  and  back  of,  his  own  tract,  not  exceed- 
ing forty  arpens,  French  measure,  in  depth,  nor  in  quantity  of 
land  that  which  is  contained  in  his  own  tract,  at  the  same 
price  and  on  the  same  terms  and  conditions  as  are,  or  may  be, 
provided  by  law  for  the  other  public  lands  in  the  said  State, 
&c.,  &c.  1.  Provided,  however,  that  the  right  of  preemption 
granted  by  this  section  shall  not  extend  so  far  in  depth  as  to 
include  lands  fit  for  cultivation,  bordering  on  another  river,  creek, 
bayou,  or  water-course.  And  every  person  entitled  to  the  ben- 
efit of  this  section  shall,  within  three  years  after  the  date  of 
this  act,  deliver  to  the  register  of  the  proper  land  office  a  no- 
tice, in  writing,  stating  the  situation  and  extent  of  the  tract  of 
land  he  wishes  to  purchase ;  and  shall  also  make  the  payment 
or  payments  for  the  same,  at  the  time  and  times  which  are  or 
may  be  prescribed  by  law,  for  the  disposal  of  the  other  public 
lands  in  the  said  State,  the  time  of  his  delivering  the  notice 
aforesaid  being  considered  as  the  date  of  the  purchase.  2.  Pro- 
vided, also,  that  all  notices  of  claims  shall  be  entered,  and  the 
money  paid  thereon,  at  least  three  weeks  before  such  period  as 
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may  be  designated  by  the  President  of  the  United  States,  for 
the  public  ssde  of  the  laifds  in  the  township  in  which  such 
claims  may  be  situated,  and  all  claims  not  so  entered  shall  be 
liable  to  be  sold  as  other  public  lands,  &,c.  And  if  any  such 
person  shall  fail  to  deliver  such  notice  within  the  said  period  of 
three  years,  or  to  make  such  payment  or  payments  at  the  time 
above  mentioned,  his  right  of  preemption  shall  cease  and  be- 
come void ;  and  the  land  may  thereafter  be  purchased  by  any 
other  person,  in  the  same  manner,  and  on  the  same  terms,  as 
are,  or  may  be,  provided  by  law  for  the  sale  of  other  public 
lands  in  the  said  State. 

On  the  14th  of  July,  1834,  a  part  of  the  land  lying  back  of 
the  lots  owned  by  Surgett  was  entered  at  the  land  office  by 
Whittlesey  and  one  Sparrow,  whose  interest  was  afterwardis 
purchased  by  Lapice. 

On  the  24th  of  February,  1836,  Congress  passed  another  act 
(4  Stat,  at  Large,  753),  extending  the  time  given  by  the  former 
act  to  one  year  from  the  15th  of  June  next. 

On  the  17th  of  March,  1836,  Whittlesey  entered  the  remain- 
ing portion  of  the  lands  back  of  Surgett's  lots. 

On  the  20th  of  May,  1836,  Surgett  made  application  to  enter 
the  lands  in  controversy,  which  had  been  taken  up  by  Whittle- 
sey and  Sparrow,  and  by  Whittlesey.  At  the  same  time,  he 
made  a  tender  of  the  purchase -money,  which  was  refused  by 
the  receiver,  in  consequence  of  the  following  indorsement 
upon  the  application  by  the  register  :  — 

"  By  reference  to  the  official  township  map,  it  will  be  seen 
that  the  land  'called  for  in  the  above  application  is  such  as  is 
exempted  from  the  right  of  back  concession  (so  called)  by  the 
first  proviso  of  the  act  under  which  the  applicant  claims,  which 
reads,  (*  meaning  the  right  to  the  back  laud,')  shall  not  extend 
so  far  in  depth  as  to  include  lands  fit  for  cultivation  bordering 
on  another  river,  creek,  bayou,  or  water-course.  Now,  from 
the  evidence  in  this  office,  the  land  embraced  in  the  rear  of  the 
above  lots  or  fractional  sections  is  fronting  on  another  bayou, 
and  that  the  same  is  fit  for  cultivation,  the  fact  of  a  part  being 
good  land,  above  or  during  high-water  mark,  is  on  file  here- 
with. Under  the  circumstances  of  the  case,  the  land  called  for 
in  part  has  been  entered  by  other  persons  as  public  land,  sub- 
ject to  private  entry,  and  the  application  is  rejected,  so  far  as 
the  action  of  this  office  can  decide,  subject  to  the  decision  of 
the  department." 

On  the  10th  of  April,  1840,  Lapice  and  Whittlesey  filed  a 
petition  in  the  Ninth  District  Court  of  the  State  of  Louisiana, 
which  is  known  by  the  laws  of  that  State  as  an  "  action  of 
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jactitation,"  or  '< slander  of  title."  The  petition  ''shows,  that 
one  Francis  Surgett,  residing  in  Adalns  county,  in  the  State  of 
Mississippi,  has  heretofore,  at  various  times,  and  on  divers  oc- 
casions, slandered  the  title  of  your  petitioners  to  the  aforesaid 
tracts  of  land,  and  still  continues  to  do  so,  by  giving  out  in 
speeches  and  otherwise,  and  public  proclaiming,  that  he  the 
said  Surgett  is  the  rightful  and  true  owner  of  said  tracts  of 
land,  and  not  yoiur  petitioners;  alleging  that  the  said  Whittle- 
sey and  Sparrow\acquired  from  the  United  States  no  legal  and 
valid  right  thereti),  and  threatening  the  said  Sparrow  and  your 
petitioners  with  a  suit  to  recover  the  same ;  that  your  petition- 
ers and  the  said  Sparrow,  while  part  owners,  have  frequently 
requested  said  Surgett  to  desist  from  the  slandering  their  said 
title,  or  to  bring  suit  to  establish  his  own  title  thereto,  if  any 
he  has ;  but  he  has  refused,  and  still  refuses,  either  to  desist  or 
to  bring  suit  as  requested ;  that  said  acts  of  the  said  Surgett 
have  damaged  your  petitioners  five  hundred  dollars." 

The  petition  then  prays,  ''  That,  after  due  proceedings  had, 
the  said  Surgett  be  ordered  to  set  forth  his  title  to  the  tracts  of 
land  described  in  the  aforesaid  petition,  if  any  he  has,  and  es- 
tablish it  contradictorily  with  your  petitioners ;  that  unless  he 
produces  a  good  title  paramount  to  your  petitioners,  that  judg- 
ment be  rendered  in  their  favor,  quieting  them  in  their  title  and 
possession  of  said  land,  and  that  the  said  Surgett  may  be  for  ever 
enjoined  from  setting  up  any  claim  or  pretensions  to  the  same ; 
that  your  petitioners  recover  five  hundred  dollars  damages 
against  the  said  Surgett,  and  the  costs  of  suit  to  be  taxed,  and 
for  general  relief  in  the  premises,  &c." 

On  the  10th  of  June,  1841,  Surgett,  being  a  citizen  and  res- 
ident of  Mississippi,  removed  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 

On  the  3d  of  December,  1841,  Surgett  filed  his  answer,  in 
which  he  denied  altogether  that  the  petitioners  had  any  title  to 
the  lands,  but  claimed  that  the  title  was  in  himself.  The  an- 
swer then  proceeds  thus :  —  ''  Respondent  pleads  in  reconven- 
tion that  he  himself  is  the  true  and  lawful  owner  of  so  much  of 
the  said  lands  claimed  by  the  plaintifis,  as  are  embraced  in  the 
aforesaid  back  concessions  claimed  by  him,  and  prays  that  he 
may  be  decreed  to  be  the  legal  owner  thereof;  that  the  certifi- 
cates granted  by  the  commissioners  of  the  land  office  to  Spar- 
row and  Whittlesey,  or  either  of  them,  may  be  avoided  and 
annulled ;  and  that,  if  patents  have  already  issued  in  their  favor 
for  said  lands,  the  plaintiffs  may  be  decreed  to  convey  all  their 
right,  title,  and  interest,  by  virtue  of  said  patents,  to  your  re- 
spondent ;  that  he  may  be  quieted  in  his  title  and  possession 
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thereof,  and  may  recover  judgment  against  said  plaintiffs  for 
the  sum  of  one  thousand  dollars  damages,  sustained  by  him  in 
consequence  of  their  illegal  pretensions,  and  for  general  relief 
in  the  premises." 

Under  commissions  to  take  testimony,  thirteen  witnesses 
were  examined,  as  to  the  nature  and  character  of  the  bayou 
called  Mill  Bayou,  in  the  rear  of  Surgett's  lots.  It  is  impossi- 
ble to  insert  all  this  evidence. 

On  the  7th  of  April,  1845,  the  Circuit  Court  passed  the  fol- 
lowing decree :  — 

"  The  court,  having  duly  considered  the  law  and  the  evidence 
in  this  case,  doth  now  order,  adjudge,  and  decree,  that  the 
plaintiffs  Lapice  and  Whittlesey  be  quieted  in  their  title  to,  and 
possession  of,  the  land  set  forth  and  described  in  their  petition, 
and  that  the  defendant,  Francis  Surgett,  be  for  ever  enjoined 
from  setting  up  any  claims  or  pretensions  to  the  same.  It  is 
further  ordered,  adjudged,  and  decreed,  that  the  said  defendant 
do  pay  the  costs  of  this  suit." 

From  this  decree  Surgett  appealed  to  this  court. 

The  case  was  argued  by  Mr,  Lawrence  and  Mr.  Jones,  for 
the  appellant,  and  Mr.  Brown  and  Mr.  Johnson  (Attorney- 
General),  for  the  appellee. 

The  points  raised  by  the  counsel  for  the  respective  parties 
were  the  following :  — 

For  the  appellant. 

1.  As  to  jurisdictum. 

A  motion  has  been  made  to  dismiss  this  case  for  want  of  ju- 
risdiction, because  (it  being  an  action  at  law,  and  not  a  suit  or 
proceeding  in  equity)  it  should  have  been  brought  here  by 
writ  of  error  and  not  by  appeal. 

This  was  a  petitory  action  originally  commenced  by  the  ap- 
pellees in  the  State  court  of  Louisiana,  in  the  manner  author- 
ized by  the  laws  of  that  State,  and  removed  at  the  instance  of 
the  appellant  into  the  Circuit  Court  of  the  United  States.  It  is 
known  in  the  Louisiana  Code  as  an  "  action  of  jactitation,"  or 
"slander  of  title,"  and  may  be  brought  by  any  one  having  a 
colorable  title  to,  or  possession  of,  land  or  other  property, 
against  any  person  claiming  title  to  the  same,  to  compel  the 
latter  to  establish  his  title,  or  else  to  punish  him  for  the  slan- 
der. If  the  fact  of  claiming  title  is  denied,  and  no  title  is 
asserted,  the  trial  is  upon  that  issue  alone,  and  would  undoubt- 
edly be  a  trial  at  law.  But  if  the  fact  of  the  supposed  slander 
is  admitted,  and  the  defendant  sets  forth  his  title,  the  original 
action  is  at  an  end ;  the  answer  becomes  the  ground  of  anoth- 
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er  suit ;  the  former  defendant  becomes  the  actor,  the  plaintiff, 
and  the  trial  becomes  one  as  to  the  respective  titles  of  the  par- 
ties to  the  thing  in  controversy.  And  it  makes  no  difference, 
according  to  the  Louisiana  practice,  whether  the-  defendant  in 
the  suit  for  slander  commences  a  new  suit  by  petition  founded 
on  his  title,  or  whether  he  does  it  by  his  answer  in  the  same 
suit.  In  either  case,  it  is  in  substance  a  new  suit  and  another 
trial.  Livingston  v.  Hermann,  9  Martin,  656,  700,  722 ;  He  wit 
V.  Seaton  et  al.,  14  Louis.  160 ;  Millaudon  et  al.  v.  McDon- 
ough,  18  Louis.  106;  Proctor  v.  Richardson  et  al.,  11  Louis. 
188. 

When,  however,  the  answer  is  made  the  groundwork  of  a 
new  suit  in  the  Circuit  Court  of  the  United  States,  where  the 
distinction  between  suits  at  law  and  suits  in  equity  is  establish- 
ed, the  character  of  the  suit  will  be  determined  by  the  subject- 
matter  and  the  general  character  of  the  proceedings.  If  the 
controversy  is  one  appropriate  exclusively  to  equity  jurisdic- 
tion, and  if  the  proceedings  partake  mostly  of  the  character  of 
equity  proceedings,  the  suit  is  one  in  equity,  so  far  at  least  as 
to  entitle  it  to  be  brought  up  to  this  court  by  appeal  rather  than 
by  writ  of  error.  McCoUum  v.  Eager,  2  How.  61  j  Parish  v. 
Ellis,  16  Pet.  454;  Parsons  v.  Bedford  et  al.,  3  Pet.  447. 

The  equity  jurisdiction  of  the  courts  of  the  United  States  is 
the  same  in  one  State  as  in  another,  and  wholly  independent  of 
the  local  law  of  every  State,  without  distinction. 

Accordingly,  the  extension  of  a  common  law  remedy  to  an 
equitable  right,  by  the  local  law  of  any  State,  does  not  take 
away  the  equitable  remedy  proper  to  the  courts  of  the  United 
States.  1  Story's  Equity,  ^^  57,  58;  3  Story  on  the  Consti- 
tution, 506,  507,  644, 645,  and  cases  there  cited. 

The  remedies  in  the  courts  of  the  United  States  must  be  at 
common  law  or  in  equity,  not  according  to  the  practice  of  the 
State  courts,  but  according  to  principles  of  common  law  or 
equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  those  principles.  Robinson  v. 
Campbell,  3  Wheat.  222. 

Being  a  case  which,  upon  general  principles,  is  a  peculium 
of  equity,  its  jurisdiction  in  the  Circuit  Courts .  of  the  United 
States  was  not  taken  away  by  a  law  of  Massachusetts  giving 
the  common  law  courts  jurisdiction  of  the  same  matter.  Unit- 
ed States  V.  Howland,  4  Wheat.  116. 

By  parity  of  reason,  in  Pennsylvania  the  legal  remedy  by 

ejectment,  although  extended  by  State  law  and  practice  to 

equitable  titles,  cannot  be  sustained  on  such  title  in  the  Circuit 

Court  of  the  United   States  in  that  State ;  but  the  plaintiff 
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must  Still  show  a  paramount  legal  title.  Swayze  v.  Burke,  12 
Pet.  23.  See  Vatier  v.  Hinde,  7  Pet.  274  ;  Golden  v.  Prinfee, 
3  Wash.  C.  C.  313 ;  Pratt  v.  Northam,  6  Mason,  C.  C.  95. 

All  these  principles  have  been  extended  and  applied  in  their 
utmost  latitude,  and  with  additional  illustrations,  to  Louisiana. 
See  Livingston  v.  Story,  9  Pet.  655 ;  S.  C,  13  Pet.  368 ;  Ex 
parte  Poultney,  12  Pet.  474 ;  Ex  parte  Myra  Clarke  Whitney, 
13  Pet.  404. 

And  see  all  these  reviewed,  and  the  doctrine  reasserted,  in 
Gaines  et  ux.  ».  Relf  et  al.,  15  Pet.  9;  Gordon  r.  Hobart,  2 
Sumner,  C.  C.  401. 

Lastly,  this  court  has  decided,  in  effect,  that  the  United 
States,  in  conferring  chancery  jurisdiction  on  the  courts  ia 
Louisiana,  have  imposed  no  foreign  law  on  the  State,  nor  in- 
troduced any  foreign  or  new  principle  of  jurisprudence.  The 
whole  innovation  went  no  further,  in  that  State,  than*  a  mere 
change  in  the  mode  of  obtaining  a  judicial  end,  for  which  the 
local  law  is  there  supposed  to  afford  an  adequate  remedy  in 
another  form.  Gaines  et  ux.  v.  Relf,  Chew,  et  al.,  2  How. 
650. 

Although  in  Louisiana,  as  in  many  other  of  the  United 
States,  there  are  no  distinct  forums  of  law  and  equity,  yet  an 
equity  jurisprudence  (not  materially  distinguishable,  either  in 
its  principles,  in  its  practical  ends,  or  in  the  means  of  accom- 
plishing its  ends,  from  that  which  other  States  have  borrowed 
from  the  equity  system  of  England)  is  incorporated  with  the 
general  jurisprudence  of  the  State,  and  is  administered  by  the 
same  courts  tind  the  same  remedies. 

Those  remedies,  in  their  practical  forms,  in  their  processes, 
and  in  their  reach  and  effect,  (though  not  precisely  conformed 
in  all  respects  to  the  rules  of  equity  practice  prescribed  to  the 
courts  of  the  United  States,)  are  fashioned  after  the  same 
model  as  those  of  the  equity  side  of  the  English  Chancery 
styled  the  Forum  B'Omanum ;  and  are  quite  appropriate  to  all 
the  most  comprehensive  heads  of  equity  cognizable  in  the 
courts  of  the  United  States.  Civil  Code  of  Louisiana,  Art.  21, 
1958  to  1962,  recognitions  of  equity  eo  nomine. 

Actions  whereby  contracts,  &c.,  may  be  set  aside  by  the 
active  interference  of  the  court,  (over  and  above  the  universal 
right  of  defence  on  equitable  grounds,)  as  effectually  and  exten- 
sively as  by  any  form  of  procedure  in  any  court  of  equity. 

C.  Code,  Art.  1854  to  1874,  2567  to  2578,  2634  to  2636, 
Lesion;  2496  to  2518,  Redhibition;  1841  to  1843,  Nullity 
resulting  from  Fraud  ;  1876,  Contracts  vitiated  by  Fraud,  &c., 
may  be  avoided  either  by  exceptions  or  actions. 


JANUAEf  TERM,   1850.  55 

Sarget'   o.  Lapice  et  al. 


Code  cf  Practice,  Louisiana,  sections  treating  of  Petition  and 
Citation,  Art.  170  to  207 ;  of  Coowrvatory  Acts,  208,  209  ;  of 
Sequestration,  269  to  283 ;  of  Injunction,  296  to  309  ;  of  Ap- 
pearance and  Answer,  316  to.329 ;  of  Exceptions,  330  to  346 ; 
of  Interrogatories,  347  to  356 ;  of  Incidental  Demands,  362  to 
364  ;  of  Intervention,  389  to  394  ;  of  Parties  to  Suits,  101 ;  of 
Amendments,  419  to  440 ;  of  Trial  which  is  regularly  on  hear- 
ing before  the  court  and  only  allowed  by  jury  sub  modo^  476 
to  492  and  493  et  seq. 

1st.  The  subject-matter  of  this  suit  was  one  of  exclusive 
equity  jurisdiction.  Surgett  had  an  equitable  title  to  the  land 
in  controversy,  his  opponents  had  a  colorable  legal  title  and 
possession.  In  no  State,  (except  Pennsylvania,)  where  law 
and  equity  jurisdictions  are  distinct,  could  he  stand  for  one  mo- 
ment in  a  court  of  law.  His  equitable  title  could  be  asserted 
only  in  a  court  of  equity  against  the  legal  title  of  his  adversaries. 

2d.  The  forms  of  proceeding  were  more  nearly  allied  to  pro- 
ceedings in  chancery  than  to  proceedings  at  common  law. 
They  commence  by  petition,  in  which  the  ground  of  complaint 
and  relief  sought  are  set  forth.  The  defendant  is  ruled  to  an- 
swer. The  answer  admits,  denies,  or  avoids  the  facts  in  the 
petition,  or  sets  forth  new  matter  upon  which  the  defendant 
may  recover  if  sustained.  Interrogatories  are  filed.  The  case 
is  heard  by  the  court  on  the  facts  and  the  law,  and  ends  by  a 
decree.  See  Justice  McLean's  opinion  in  Parsons  v.  Bedford,  3 
Pet.  450. 

Now  it  is  not  incumbent  on  us,  who  appeal  from  these  pro- 
ceedings, to  show  that  they  are  perfectly  regular  chancery  pro- 
ceedings in  all  their  parts.  On  the  contrary,  we  contend  that 
they  are  not  so,  and  that,  on  the  principles  adopted  by  this 
court  in  Livingston  v.  Story,  9  Pet.  632,  the  decree  should  be 
reversed.  All  that  it  is  incumbent  on  us  to  show  is,  that, 
whatever  these  proceedings  may  be  denominated  in  the  Louis- 
iana State  practice,  and  however  generally  they  may  be  used, 
they  partake  sufficiently  of  the  character  of  chancery  proceed- 
ings to  render  an  appeal  rather  than  a  writ  of  error  proper,  the 
subject-matter  being  one  of  equity  jurisdiction. 

2.  As  to  the  merits. 

On  the  21st  of  November,  1829,  Francis  Surgett  purchased 
lots  28  to  35  inclusive,  in  township  5,  range  9  east,  in  the 
Ouachita  district,  Louisiana ;  said  lots  fronting  on  the  Missis- 
sippi River. 

On  the  15th  of  June,  1832,  Congress  passed  an  act  (4  Stat. 
at  Large,  534),  giving  to  the  proprietors  of  any  tracts  ".border- 
ing on  any  river,  creek,  bayou,  or  water-co\irse  "  in  the  terri- 
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tory,  the  right  of  preference  in  the  purchase  of  any  vacant 
tract  of  land  adjacent  to  and  back  of  his  own  tract,  not  exceed- 
ing forty  arpens,  French  measure,  nor  in  quantity  of  land  that 
contained  in  his  own  tract :  "  Provided,  that  the  jight  of  pre- 
emption granted  by  this  section  shall  not  extend  so  far  in  depth 
as  to  include  lands  fit  for  cultivation,  bordering  on  another  riv- 
er, creek,  bayou,  or  water-course.'*  The  act  required  that,  to 
entitle  a  person  to  its  benefits,  he  should,  within  three  years 
from  the  passage  thereof,  make  application  to  the  register  and 
receiver,  and  make  payment  for  the  land.  It  also  required,  that 
when  any  public  offering  of  the  township  for  sale  should  be 
made  under  proclamation  of  the  President,  the  preemptioner 
should,  at  least  three  weeks  prior  thereto,  give  notice  of  his  claim. 

On  the  24th  of  February,  1835,  (4  Stat,  at  Large,  753,)  Con- 
gress passed  an  act,  extending  the  time  given  by  the  act  just 
cited  to  the  15th  of  June,  1836. 

Before  the  expiration  of  the  last-mentioned  act,  to  wit,  on  the 
20th  of  May,  1836,  Mr.  Surgett  made  application  to  enter  the 
lands  now  in  controversy,  lying  immediately  back  of  his  river 
lots,  at  the  same  time  making  tender  of  payment  therefor; 
which  application  and  tender  were  refused,  on  the  ground  that 
the  land  sought  to  be  entered  bordered  on  a  bayou,  and  was  fit 
for  cultivation,  was  consequently  subject  to  private  entry,  and 
had  actually  been  entered  by  others.  By  reference  to  the  re- 
ceiver's receipts,  it  will  be  seen  that  a  portion  of  this  land  had 
been  entered  on  the  14th  of  July,  1834,  by  Edward  Sparrow 
and  Edward  Whittlesey,  jointly,  and  the  remainder  by  Edward 
Whittlesey  on  the  17th  of  March,  1836.  It  also  appears  from  the 
petition,  that  P.  M.  Lapice,  one  of  the  appellees,  had  purchased 
the  interest  of  Sparrow  in  the  land. 

From  this  state  of  facts  the  question  arises,  whether  the  lands 
so  entered  by  Sparrow  and  Whittlesey  were  subject  to  private 
entry,  by  reason  of  their  being  fit  for  cultivation  and  bordering 
on  a  "  bayou,"  or  whether,  on  the  contrary,  Mr.  Surgett  had 
not  a  full  right  of  preemption  to  these  lands,  and  his  applica- 
tion ought  not  to  have  been  received. 

For  the  appellant  it  will  be  maintained,  that  the  decree  below 
was  erroneous,  for  the  followmg  reasons :  — 

•  1.  Because  the  evidence  contained  in  the  record  does  not 
show  that  the  land  in  controversy  bordered  on  any  "river, 
creek,  bayou,  or  water-course,"  within  the  meaning  of  the  act 
of  Congress,  dated  15th  June,  1832. 

It  is  especially  to  be  remarked,  that  most  of  the  witnesses 
who  d(*scribe  this  "  bayou  "  as  of  any  considerable  length,  depth, 
or  width,  speak  of  it  from  a  single  visit  in  the  spring  of  the 
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year  1828,  during  a  freshet,  and  give  both  its  width  and  depth 
as  measured  from  the  embankments  that  inclose  it. 

It  is  variously  described  as  from  1  to  2\  miles  long,  30  to  80 
feet  wide,  and  from  7  to  17  feet  deep  from  the  embankments. 
There  is  not  a  particle  of  evidence  that  it  is  navigable,  or  a 
perennial  stream.  On  the  contrary,  the  evidence  shows  that 
for  the  greater  part  of  the  year  it  is  dry;  that  it  is  at  no  time 
a  running  stream,  except  from  overflows  of  the  Mississippi,  or 
heavy  rains. 

This  was  not  a  '^  bayou  "  within  the  meaning  of  the  law.  In 
the  Roman  civil  law,  it  is  laid  down,  that,  to  constitute  a  river 
or  running  stream,  as  contradistinguished  from  torrents  and 
temporary  water-courses,  the  flow  of  water  must  be  perpetual ; 
though,  if  a  stream  which  usually  runs  throughout  the  year 
should  happen  to  be  dried  up  during  summer,  it  would  not  cease 
to  be  perennial,  any  more  than  a  stream  which  usually  flows 
only  during  winter  would  be  perennial  because  of  an  extraor- 
dinary flow  during  summer.   (Digest,  lib.  43,  tit.  12.) 

Again,  the  act  of  Congress  speaks  of  a  tract  of  land  '<  border- 
ing." on  a  river,  &c.  It  is  contended  that  a  fair  construction  of 
this  law  does  not  apply  it  to  any  small  and  insignificant  stream 
which  may  pass  through  a  tract  of  land,  making  no  difierence 
either  in  the  figure  of  the  tract  or  the  computation  of  its  area ; 
but  that  '*  bordering  "  on  a  stream  has  reference  to  a  stream 
which  makes  one  of  the  "confines,"  outer  edges,  or  exterior 
limits,  of  the  tract.  A  "tract. of  land,"  as  that  expression  ia 
used  in  acts  of  .Congress  in  relation  to  public  lands,  means  some 
legal  subdivision,  bounded  by  lines  run  in  the  mode  prescribed 
for  public  surveys.  So  the  word  "  lands,"  as  used  in  this  act 
of  1832,  must  mean  some  legal  subdivisions  known  to  the  law. 
If,  then,  a  stream  of  water  should  run  through  such  "  tract  of 
land  "  or  "  lands  "  without  constituting  a  "border "  or  limit  to 
the  same,  it  would  not  be  within  the  act  in  question.  The  law 
of  Congress  obviously  had  reference  to  such  bodies  of  water  as 
controlled  the  shape  of  the  tract. 

Again,  the  history  of  this  anomalous  mode  of  surveying  au- 
thorized by  the  act  of  15th  June,  1832,  its  object,  and  the  geo- 
graphical peculiarities  of  the  State  of  Louisiana,  all  show  that 
the  purpose  of  the  act  was  to  deal  with  something  of  more  im- 
portance than  mere  swamps  or  drains. 

2  White's  Recopilacion,  228,  235,  240,  276,  277,  State 
papers.  Public  Lauds,  vol.  3,  p.  557.  lb.  2,  paragraph  2,  col. 
paper  380,  memorial  of  Louisiana. 

2.  If  there  were  proof  in  the  record  derived  from  the  examina- 
tion of  witnesses,  it  would  not  be  admissible  for  the  purpose  of 
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showing  that  Surgett  had  not  the  right  to  take  these  tracts  as 
back  preemptions,  in  view  of  the  fact  that  the  Surveyor-Genr 
eral  (to  whose  discretion  it  was  committed)  had  laid  them  out 
in  square  sections,  had  not  noted  on  the  official  plat  the  exist- 
ence of  any  such  body  of  water  as  is  within  the  meaning  of  the 
law,  as  he  was  required  to  do  if  any  such  existed,  but  had 
merely  indicated  by  a  line  the  existence  of  some  nameless  and 
insignificant  swamp  or  slough.  Act  March  3d,  1811,  sec.  2 
(2  Statutes  at  Large,  662). 

3.  Supposing  the  swamp  or  slough  described  in  the  evidence^ 
and  delineated  on  the  plat,  to  be  a  "  bayou  "  within  the  mean- 
ing of  the  act  of  Congress,  still  the  decree  of  the  Gii:cuit  Qourt 
was  wrong,  because  some  of  the  tracts  in  controversy  (lots  No. 
1  and  2  of  sec.  61)  did  not  border  on  this  *'  bayou,"  taking  them 
even  to  be  eptire  tracts  as  they  were  surveyed  and  patented. 
(See  plat  A.)         ' 

But  we  are  not  bound  to  treat  them  as  entire  tracts,  as  they 
have  been  surveyed  and  patented,  because  the  law  of  the  15th 
June,.  1832,  (4  Stat,  at  Large,  534,)  itself  makes  provision  for 
a  resurvey  of  the  back  lands,  in  order  to  enable  the  front  pro- 
prietors to  avail  themselves  of  the  privilege  of  preemption. 
Now  if  these  back  lands  were  resurveyed,  and  the  front  lots 
extended  back  in  the  manner  exhibited  in  plat  B,  not  one  of 
them  (except  lot  28)  could  be  said  to  include  lands  bordering 
on,  this  "  bayou,"  or  through  which  this  bayou  runs,  unless  the 
bare  touching  at  a  single  point  would  exclude  the  land  back  of 
lot  29.  As  to  all  the  rest,  they  would  be  entirely  clear  of  this 
^  bayou." 

4.  The  title  which  the  appellees  set  up  is  not  good,  inas- 
much as  the  original  patents  to  Whittlesey  and  Sparrow  do  not 
cover  the  land  in  controversy,  there  being  no  such  sections,  un- 
der the  laws  of  the  United  States,  as  sections  numbered  58, 
69,  60,  and  61. 

The  first  law,  and  that  which  laid  the  foundation  of  the  land 
system,  was  the  ordinance  of  2pth  .May,  1786.  1  Birchard's 
Compilation,  Land  Laws,  Opinions,  &c.,  p.  11. 

This  ordinance  pointed  out  the  mode  in  which  the  townships 
should  be  surveyed,  each  six  miles  square ;  that  the  plats  should 
be  marked  by  subdivisions  of  one  mile  square,  containing  640 
acres,  the  lines  thereof  '  to  be  parallel  to  the  external  lines 
of  the  township,  and  numbered  from  1  to  36,  beginning  each 
succeeding  range  of  the  lots  with  the  number  next  to  that 
with  which  the  pi^eceding  one  concluded ;  and  where  a  frac- 
tional township  should  be  surveyed,  the  lots  protracted  thereon 
should  bear  the  same  numbers  as  if  the  township  had  been  en* 
tire. 
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The  2d  section  of  the  act  of  18th  May,  1796,  (1  Stat,  at  Large, 
467,  468,)  prescribes  the  precise  manner  in  which  the  sec- 
tions in  townships  shall  be  numbered,  beginning  with  the  num- 
ber one  in  the  northeast  section,  and  proceeding  east  and  west, 
alternately,  through  the  townships,  with  progressive  numbers, 
till  the  thirty-sixth  be  completed. 

The  10th  section  of  the  act  of  3d  March,  1803,  (2  Stat,  at 
Large,  233,)  made  it  the  duty  of  the  surveyor,  appointed  to  sur- 
vey the  lands  south  of  Tennessee,  to  cause  the  same  to  be  sur- 
veyed, as  feir  as  was  practicable,  into  townships,  and  subdivided 
in  the  manner  authorized  and  directed  in  relation  to  lands  lying 
northwest  of  the  River  Ohio. 

The  7th  section  of  the  act  of  2d  March,  1805,  (2  Stat,  at 
Large,  329,)  extends  the  powers  of  the  surveyor  of  lands  south 
of  Tennessee  over  the  Territory  of  Orleans,  and  directs  him  to 
survey  and  divide  the  lands  thereof  in  the  same  manner,  (as 
near  as  the  nature  of  the  country  will  admit,)  as  the  lands 
northwest  of  the  River  Ohio. 

Thus  far  the  mode  of  surveying  and  numbering  was  uniform 
and  precisely  marked  out.  The  section  at  the  northeast  cor- 
ner of  every  township  was  to  be  numbered  one,  and  all  the 
other  sections  were  to  be  numbered  in  regular  progression  from 
right  to  left,  and  left  to  right,  alternately,  to  the  thirty-sixth, 
which  would  always  and  of  necessity  be  the  southeast  section 
of  the  township. 

The  2d  section  of  the  act  of  3d  March,  1811,  (2  Stat,  at 
Large,  662,)  authorized  a  different  mode  of  surveying  those 
lands  which  lay  on  rivers,  creeks,  &c.,  but  did  not  authorize 
any  change  in  the  other  portions  of  the  townships,  and  such 
has  been  the  construction  of  the  land  office.  See  2  Birchard's 
Comp.  495 ;  Brown's  Lessee  v.  Clements,  3  How.  650 ;  Jour- 
dan  et  al.  V.  Barrett  et  al.,  4  How.  169. 

6.  As  to  the  objection  made  by  the  judge  of  the  Circuit 
Court,  namely,  that  the  act  of  1832  was  not  applicable  to  lands 
which  had  at  that  time  been  already  offered  for  sale,  it  is  sub- 
mitted, — 

1st.  That  the  enacting  portion  of  the  law  is  of  the  most  gen- 
eral and  comprehensive  character. 

2d.  That  the  proviso,  requiring  a  notice  of  claim  to  be  filed 
three  weeks  before  offering  of  the  land  at  public  sale,  was  not 
intended  as  an  exclusion  of  lands  which  had  been  already  of- 
fered from  the  operation  of  the  law,  but  simply  as  a  facility  for 
ascertaining  before  any  public  sale  what  lauds  were  claimed  as 
back  preemptions,  and  what  were  not,  so  that  it  could  be 
known  beforehand  what  lands  were  legally  subject  to  sale  and 
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what  were  not.  This  reason  not  applying  to  lands  already  of- 
fered at  the  date  of  the  act,  the  proviso  requiring  three  weeks 
notice  did  not  apply  to  them.  AH  the  preemption  laws  con- 
tain a  similar  proviso.  Such  was  the  construction  of  the  land 
office.     2  Birchard's  Compilation,  573. 

The  enacting  clause  applied  to  all  public  unappropriated 
land.  The  proviso  in  question  was  applicable  only  to  such 
lands  as  had  not  been  offered. 

If  this  be  so,  then  Mr.  Surgett  had  a  right,  under  the  act  of 
16th  June,  1832,  at  any  time  prior  to  the  16th  of  June,  1836,  to 
file  his  application  to  enter  the  land  in  controversy. 

This  right  having  been  extended  to  the  16th  of  June,  1836, 
by  the  act  of  24th  February,  1835,  (4  Stat,  at  Large,  753,) 
Mr.  Surgett,  having  made  his  application  on  the  20th  of  May, 
1836,  was  consequently  within  the  time  prescribed  by  law,  and 
his  application  ought  to  have  been  admitted. 

Points  on  the  part  of  the  appellees. 

1.  That  this  cause  involves  legal  rights,  for  which  a  plain 
and  adequate  remedy  is  provided  by  the  ordinary  process  of  the 
common  law. 

2.  That  the  character  of  this  action,  which  is  essentially  an 
action  at  law,  is  not,  and  could  not  be,  changed  by  the  laws  of 
Louisiana  into  a  proceeding  in  equity,  in  the  United  States 
Circuit  Court  in  Louisiana,  or  in  this  court. 

3.  That  this  cause  was  tried  in  the  Circuit  Court  as  a  court 
of  law,  and  not  according  to  the  forms  of  a  court  of  equity. 

4.  And  as  a  consequence  of  the  above  propositions,  the  ap- 
pellees will  contend,  that,  this  being  a  cause  at  common  law, 
should  have  been  brought  up  (o  this  court  by  writ  of  error,  and 
not  by  appeal,  and  that  this  appeal  should  be  dismissed. 

5.  At  the  trial  below,  and  after  it  had  commenced,  the  appel- 
lant applied  for  a  continuance  of  the  cause,  which  was  refused 
by  the  court.  To  this  refusal  the  appellant  excepted.  The 
appellees  will  contend  that  the  court  decided  correctly  in  refus- 
ing the  continuance,  and  that  such  a  refusal  is  not  a  ground  for 
an  exception  or  appeal. 

6.  The  appellees  will  contend  that  the  diagram  marked  B, 
offered  in  evidence  by  the  appellant,  and  mentioned  in  the  sec- 
ond bill  of  exceptions,  was  rightly  rejected  by  the  court. 

7.  That  there  is  no  error  in  the  opinion  of  the  court  in  the 
third  bill  of  exceptions. 

8.  That  the  only  questions  open  on  this  appeal  are  those 
raised  by  the  bills  of  exception. 

9.  That  the  appellant,  not  having  shown  that  he  had  any 
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title  to  the  sections  28,  29,  30,  31,  32,  and  33,  at  the  time  (to 
wit,  the  26th  of  May,  1836)  when  he  claimed  to  purchase  the 
property  in  dispute  from  the  register  of  the  land  office,  as  back 
concessions  to  said  sections,  and  not  having  shown  that  he  ac- 
quired any  title  to  said  sections  until  the  15th  of  June,  1837, 
his  application  was  rightly  rejected  by  the  register  of  the  land 
office.  •? 

10.  That  the  application  of  the  appellant  to  purchase  the 
back  concessions,  being  indefinite,  and  not  showing  the  extent 
of  the  land  which  he  claimed  to  purchase,  was  not  such  as  is 
required  bj  law,  and  was  rightly  rejected  by  the  register. 

11.  That  the  right  to  purchase  back  concessions  is  confined 
to  owners  of  front  tracts  which  do  not  exceed  forty  arpens, 
French  measure,  in  depth,  and  the  appellant,  not  having  shown 
what  is  the  depth  of  his  front  tract,  has  not  established  his 
right  to  any  back  concessions. 

12.  That  the  register  of  the  land  office,  having  decided 
against  the  claim  of  the  appellant,  his  decision  is  conclusive,  so 
far,  at  least,  as  this  case  is  concerned,  or,  if  not  conclusive,  is 
correct. 

14.  That  the  appellant  did  not,  at  the  time  of  his  applica- 
tion, make  payment  or  a  legal  tender  for  the  back  concessions 
claimed  by  him. 

14.  That  the  land  in  controversy  is  fit  for  cultivation,  and 
borders  on  the  Mill  Bayou,  which  is  sufficiently  large  and  deep 
to  drain  the  adjoining  country,  and  render  it  fit  for  cultivation, 
and  that  said  land  therefore  cannot  be  claimed  as  a  back  con- 
cession. 

15.  That  the  land  in  controversy  was  offered  at  public  sale, 
in  pursuance  of  a  proclamation  of  the  President,  on  the  third 
Monday  of  November,  1829,  and  was  therefore  not  liable  to  be 
claimed  as  a  back  concession. 

Additional  point  of  the  appellees :  -» 

16.  A  part  of  the  land  in  question,  was  purchased  by  the  ap- 
pellees, or  those  under  whom  they  claim,  on  the  14th  of  July^ 
1834.  They  will  therefore  contend,  that  they  had  obtained  a 
vested  title  thereto  at  the  time  of  the  passage  of  the  act  of  24th 
February,  1835,  ch.  24,  (4  Stat,  at  Large,  753,)  which  could 
not  be  divested  by  the  application  of  the  appellant  made  on  the 
20th  of  May,  1836. 

See  Thompson  v.  Schlatter,  13  La.  R.  119,  and  Act  of  15th 
June,  1832,  ch.  140  (4  Stat,  at  Large,  534);  2  Birchard's 
Land  Laws,  727. 

Tlie  appellees  will  cite  the  following  authorities  in  support 
of  the  first  fifteen  points  made  by  them :  — 

VOL.    VIII.  6 
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On  the  1st  point.  1  Starkie  on  Slander  (2d  Am.  ed.),  mar- 
ginal pages  2  and  191. 

On  the  2d  point.  Livingston  v.  Herman,  9  Martin,  (La.) 
713 ;  2  Cond.  R.  40 ;  Thompson  v.  Schlatter,  13  La.  R.119 ;  Mc- 
Donogh  V.  Millaudon,  3  How.  693 ;  U.  S.  v.  King,  3  How.  773 ; 
Code  of  Practice  of  La.,  p.  8,  art.  30,  p.  90part.  374,  p.  10,  art. 
41  and -43,  p.  12,  art,  44;  Vidal  v.  Duplaifiier,  7  La.  R.  46  (8 
N.  S.  105) ;  Poultney  v.  Cecil,  8  La.  R.  422 ;  7  How.  846 ;  Con- 
stitution of  U.  S.,  art.  3,  sec.  2,  and  art.  7  of  Amendments ;  Act 
of  Congress  of  24th  Sept.,  1789,  ch.  20,  sec.  16  (1  Stat,  at  Large, 
82)  J  Act  of  26th  May,  1824,  ch.  181,  sec.  1  (4  Stat,  at  Large, 
62) ;  Parsons  v.  Bedford,  3  Pet.  433,  446 ;  Livingston  v.  Sto- 
ry, 9  Pet.  632;  Minor  v,  Tillotson,  2  How.  392;  Phillips  v. 
Preston,  5  How.  278,  289. 

On  the  3d  point.  Act  of  24th  Sept.,  1789,  ch.  20,  sec.  12 
(1  Stat,  at  Large,  79) ;  Stat,  of  13  Ed.  I.,  ch.  31 ;  1  Saund.  PL 
and  Ev.  317  and  318 ;  Mayhew  v.  Soper,  10  Gill  &  Johns.  366; 
Phillips  V,  Preston,  6  How.  278,  289. 

On  the  4th  point.  Act  of  24th  Sept.,  1789,  ch.  20,  sec.  22 
(1  Stat,  at  Large,  84) ;  Act  of  3d  March,  1803,  ch.  93,  sec.  2  (2 
Stat,  at  Large,  244) ;  San  Pedro,  2  Wheat.  132 ;  Ward  v.  Greg- 
ory, 7  Pet.  633 ;  Parish  v.  Ellis,  16  Pet.  451. 

On  the  5th  point.  Sims  v,  Hundley,  6  How.  1 ;  2  Chit. 
Gen.  Pr.  572;  Mellish  v.  Richardson,  9  Bing.  126  (23  E.  C.  L. 
R.  276). 

On  the  6th  point.  Act  of  18th  May,  1796,  ch.  29,  sec.  2  (1 
Stat,  at  Large,  464) ;  Act  of  3d  March,  1803,  ch.  40,  sec.  10  (2 
Stat,  at  Large,  244) ;  Act  of  3d  March,  1831,  ch.  116,  sec.  5  (4 
Stat,  at  Large,  493) ;  1  Greenleaf 's  Ev.,  2d  ed.,  -^^501,  502. 

On  the  7th  point.     The  acts  cited  under  the  6th  point,  and 

I  Greenleaf 's  Ev.,  ^^  440,  441. 

On  the  8th  point.     38th  Rule  of  Court ;  Armstrong  v.  Toler, 

II  Wheat.  277 ;  Pennock  v.  Dialogue,  2  Pet.  15 ;  Carver  v.  A^ 
tor,  4  Pet.  1 ;  Ex  parte  Martha  Bradstreet,  4  Pet.  102 ;  Mag- 
niac  V,  Thompson,  7  Pet.  348 ;  Gregg  t;.  Lessee  of  Sayre  and 
wife,  8  Pet.  244;  Act  of  24th  April,  1820,  sec.  2;  Act  of  10th 
May,  1800,  sec.  7. 

On  the  9th,  10th,  and  11th  points.  Act  of  16th  June,  1832, 
ch.  140  (4  Stat,  at  Large,  534). 

On  the  10th  point,  also,  9  La.  R.  57. 

On  the  12th  point.  Act  of  15th  June,  1832,  ch.  140  (4  Stat, 
at  Large,  534),  and  act  of  24th  Feb.,  1835,  ch.  24  (4  Stat, 
at  Large,  753).  The  appellants  will  also  rely  on  the  decis- 
ion of  the  Secretary  of  the  Treasury  affirming  the  decision  of 
the  register  of  the  land  office  in  this  case,  and  will  cite  the  de- 
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cision  of  the  Secretaiy  of  the  Treasury  on  the  I8th  of  March, 
1839,  in  the  case  of  Robert  Ford  and  others.  Bagnell  v.  Bro- 
derick,  13  Pet.  450. 

On  the  13th  point.  Act  of  15th  June,  1832,  ch.  140  (4  Stat, 
at  Large,  534). 

On  the  14th  point.  Act  of  3d  March,  1811,  ch.  46,  sec.  5 
and  10  (2  Stat,  at  Large,  663,  665) ;  Act  of  15th  June,  1832, 
ch.  140  (4  Stat,  at  Large,  534);  Act  of  24th  April,  1820,  ch. 
51,  sec.  3  (3  Stat,  at  Large,  566). 

On  the  15th  point.  The  same  acts  referred  to  in  the  pre- 
ceding point,  and  Thompson  v.  Schlatter,  13  La.  R.  119. 

17th.  The  appellees  will  also  contend  that  the  petitory 
action  instituted  by  the  appellant  in  this  case  cannot  be  main- 
tained on  the  equitable  title  set  up  by  him.  United  States  v. 
King,  7  How.  846;  S.  C,  3  How.  773. 

Authorities  cited  by  the  counsel  for  the  appellants,  in  reply. 

The  following  acts  of  Congress  were  cited  in  reply  to  the 
twelfth  point  in  the  brief  of  the  appellees,  to  show  that,  in 
those  preemption  laws  where  the  decision  of  the  register  and 
receiver  has  been  treated  as  conclusive,  the  power  of  decision 
has  been  expressly  given  to  the  registers  and  receivers  to  de- 
termine the  fact  of  occupancy  and  cultivation,  without  any 
appeal  from  their  decision. 

Act  of  31st  March,  1808,  sec.  2  (2  Stat,  at  Large,  480). 
Act.  of  29th  May,  1830,  (4  Stat,  .at  Large,  420,)  upon  which 
the  language  of  the  court  in  Wilcox  v.  Jackson,  13  Pet.  498, 
was  founded.  Act  of  22d  June,  1838,  (5  Stat,  at  Large,  251,) 
which  was  a  continuation  of  the  last-cited  act.  Act  of  19th 
June,  1834  (4  Stat,  at  Large,  678) ;  also  a  continuation  of  the 
act  of  1830.  Act  of  4th  Sept.,  1841,  sec.  11  (5  Stat,  at  Large, 
456). 

In  the  laws  granting  back  preemptions  in  Louisiana,  there  is 
no  power  of  determination  given  to  the  register  and  receiver. 

The  Circular  issued  from  the  Treasury  Department,  June 
19th,  1801,  (2  Birchard's  Compilation,  226,)  will  be  cited  to 
show  that  the  abstract  on  page  53  and  the  extract  from  the 
Sales-book,  page  54,  of  the  record,  were  required  by  the  in- 
structions from  the  General  Land  Office,  and  properly  offered 
in  evidence. 

Also,  Commissioner's  Instructions  to  Register,  New  Orleans, 
&c.,  2  Birchard's  Comp.,  374.  Mr.  Haywood  to  Registers  and 
Receivers,  2  ib.  465.  Circular  to  Registers  and  Receivers,  June 
15,  1821  (2  ib.  314).  And  especially  the  Circular  of  7th  June, 
1820,  under  the  cash  system.  (Certified  copy  from  General 
Land  Office.) 
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The  letter  of  Land  Commissioner  to  Registers  and  Receiv- 
ers in  Louisiana,  in  relation  to  the  Act  of  15th  June,  1832, 
will  be  referred  to.     2  Birchard's  Comp.,  573. 

Reference  is  also  made  to  the  last  paragraph  of  the  Circular 
of  5th  September,  1821,  (2  Birchard-s  Comp.,  p.  356,)  to 
show  that  the  certificates  of  the  register  and  the  receiver's  re- 
ceipts were  to  bear  the  same  numbers,  and  were  to  be  issued 
in  all  instances  in  regular  numerical  order. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

1.  On  the  facts  appearing  in  the  record,  a  motion  was  made 
to  dismiss  the  suit  for  want  of  jurisdiction,  because  it  was 
brought  here  by  appeal,  which  brings  before  the  revising  court 
all  the  evidence ;  whereas,  had  a  writ  of  error  been  brought, 
such  parts  of  the  evidence  only  could  have  been  considered  as 
were  presented  by  bills  of  exception.  This  motion  has  been 
held  up  for  a  length  of  time,  and  is  now  considered  with  the 
merits,  and  the  inquiry  standing  in  advance  of  the  merits  is, 
whether  the  appeal  shall  be  dismissed.  The  suit  was  com- 
menced in  a  State  District  Court  according  to  a  prescribed 
form  of  practice  in  Louisiana,  and  removed  by  the  defend- 
ant from  the  State  court  to  the  Circuit  Court  of  the  United 
States,  where  the  same  mode  of  pleading  and  practice  was 
necessarily  pursued  that  would  have  been,  had  the  cause  con- 
tinued in  the  State  court,  and  been  there  adjudged;  it  there- 
fore comes  here  as  an  anomalous  case. 

The  proceeding  was  commenced  by  Lapice  and  Whittlesey ; 
they  asked  to  have  a  cloud  removed  from  their  title,  which 
they  alleged  was  embarrassed  by  a  pretended  and  illegal  claim' 
of  Surgett  tp  a  back  concession,  of  anterior  date  to  their  title, 
and  for  the  same  land.  Surgett  came  in,  and  set  forth  his 
claim ;  it  was  purely  equitable  in  its  character,  in  the  sense 
of  the  term,  "equity,"  as  denominated  in  the  Constitution 
and  acts  of  Congress;  this  claim  Surgett,  (by  a  petition  in  his 
answer,)  by  way  of  reconvention,  asked  to  have  enforced 
c^gainst  Lapice  and  Whittlesey.  He  thereby  became  complain- 
ant. The  character  of  Lapice  and  Whittlesey's  title  is  not  in 
controversy;  both  sides  admit  that  it  is  a  le^al  and  valid  title 
on  its  face,  and  as  against  the  United  Slates  indisputable; 
but  Surgett  sets  up  a  right  of  preference  to  entry  of  the  same 
land  at  the  time  when  the  entries  were  made  under  which  La- 
pice and  Whittlesey  claim,  and  the  question  is,  how  was  the 
Circuit  Court  to  deal  with  the  matter  when  an  appeal  or  writ 
of  error  was  demanded,  as  the  one  or  the  other  the  judge 
was  compelled  to  allow;  he  was  called  on  for  a  decree  by 
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each  party,  as  on  bill  and  cross-bill  in  an  ordinary  chancery 
proceeding,  and  did  decree  that  Lapice  and  Whittlesey  should 
be  quieted  in  their  title  to,  and  possesion  of,  the  land  in  contro- 
versy, and  that  Surgett  should  be  for  ever  enjoined  from  setting 
up  any  claim  or  pretension  to  the  same  ;  and  so  he  might  have 
decreed  the  other  way ;  and  although,  by  the  laws  of  Louisi- 
ana, a  jury  might  have  been  called  in  a  State  court  to  aid  in 
ascertaining  the  facts,  yet  as  none  was  required  by  the  parties 
in  the  Circuit  Court,  and  the  cause  was  heard  by  the  court 
alone,  and  a  decree  rendered,  we  think  the  mere  fact  that  a 
State  court  might  employ  a  jury  does  not  affect  the  charac- 
ter of  the  proceedings  actually  hsul  in  the  Circuit  Court.  In 
other  States,  juries  are  frequently  employed  by  the  chancellors 
when  hearing  causes,  as  in  Kentucky,  where  it  is  required  by 
a  statute ;  yet  if  an  ordinary  suit  in  equity  was  removed  from 
a  State  court  to  the  Circuit  Court  (United  States),  in  a  district 
where,  by  the  State  statutes,  a  jury  was  required  to  find  con- 
tested facts;  still  the  Circuit  Court  would  not  be  required  to 
resort  to  a  jiuy,  nor  could  it  do  so.  And  we  take  occasion 
here  to  say,  that,  hawl  the  Circuit  Court  submitted  the  cause 
to  a  jury  in  this  instance,  we  should  have  deemed  it  improper, 
although  demanded  by  either  side.  Our  opinion,  therefore,  is, 
that  there  was  litigated  in  the  Circuit  Court  a  mere  equitable 
title,  in  a  form  impressed  on  the  proceeding  in  a  State  court, 
and  a  decree  pronounced  as  a  court  of  equity  would  have 
done  in  a  regular  course  of  proceeding  in  chancery ;  and  that 
the  merits  of  the  cause  could  only  be  reviewed  on  appeal. 

But  as  several  cases  have  been  dismissed  from  this  court 
because  they  were  brought  here  by  appeal  instead  of  a  writ 
of  error,  it  is  insisted  that  this  rests  on.  the  same  grounds  of 
those  that  have  been  dismissed,  and  the  case  of  the  United 
States  V.  Khig  (3  and  7  How.  773  and  S44)  has  been  much 
relied  on  to  show  that  this  cause  cannot  be  brought  here  by  ap- 
peal. But  that  was  not  an  action  of  title  to  quiet  the  plaintiff 
in  possession  of  his  land,  but  was  a  petitory  action  brought 
by  the  United  States  to  recover  land  which  was  in  the  pos- 
session of  the  defendant,  and  to  wliich  the  United  States 
claimed  a  legal  title.  The  suit  wns  in  the  nature  of  an  eject- 
ment in  a  court  of  common  law,  and  was  therefore  strictly 
an  action  at  law,  and  in  no  respect  analogous  to  a  proceeding 
in  equity  to  remove  a  cloud  from  the  title  of  a  party  who 
not  only  holds  the  legal  title,  but  is  also  actually  in  posses- 
sion of  the  land  in  dispute ;  and  as  the  United  States  cannot 
be  sued  in  reconvention,  if  the  defendant  had  claimed  an 
equitable  title  in  that  case,  it  would  have  brca  no  defence, 
6* 
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because  he  conid  not  make  the  United  States  a  defendant, 
and  himself  a  plaintiff,  by  a  suit  in  reconvention.  The  whole 
proceedings  were  necessarily  proceedings  at  law,  and  could 
therefore  be  removed  by  writ  of  error  only,  and  not  by  ap- 
peal. And  substantially  of  the  same  character  were  all.  the 
cases  relied  on  by  counsel  to  dismiss  this  appeal ;  none  of  them 
resembled  the  case  before  us  in  any  material  degree, — cer- 
tainly not  enough  to  govern  it,  —  and  the  jurisdiction  is  co^r 
sequently  sustained. 

2.  We  come  in  the  next  place  to  discuss  the  merits ;  and 
here  some  general  considerations  present  themselves.  On  the 
first  settlement  of  Lower  Louisiana,  the  nature  of  the  country 
imposed  on  the  governments  who  successively  held  it  a  pecu- 
liar policy  in  granting  land  to  individual  proprietors ;  the  Mis- 
sissippi River  overflowed  its  banks  annually,  and  to  overcome 
this  impediment  to  cultivation,  and  to  reclaim  the  back  lands, 
heavy  embankments  had  to  be  thrown  up  on  the  sides  of  the 
river,  so  as  to  keep  the  water  at  flood-tide  within  the  channel ; 
and  these  embankments  had  to  be  connected  and  continuous 
for  a  great  distance,  otherwise  the  whole  country  would  be 
submerged  ;  and  the  king's  domain  was  resorted  to* as  a  means 
of  securing  the  country  from  overflow,  arid  of  reclaiming  it  to  a 
great  extent ;  and  individual  proprietors  were  relied  on  to  do 
that  which,  in  other  countries  at  all  similarly  situated,  was  a 
great  national  work :  and  it  is  matter  of  surprise  how  much 
the  policy  accomplished  with  such  feeble  and  questionable 
means.  The  grants  were  not  large,  and  fronted  on  the  river 
only  to  the  extent  of  from  tv/o  to  eight  arpens  as  a  general 
nile,  and  almost  uniformly  extended' forty  arpens  back;  to 
these  front  grants  the  Spanish  government  reserved  the  back 
lands,  to  another  depth  of  forty  arpens ;  and  although  few  if 
any  grants  were  made  of  back  lands  in  favor  of  front  proprie- 
tors, still  they  were  never  granted  by  the  Spanish  government 
to  any  other  proprietor,  but  used  for  the  purpose  of  obtaining 
fuel  and  for  pasturage  by  the  front  owners,  so  that,  for  all  prac- 
tical purposes,  ihey  were  the  beneficial  proprietors ;  -^  subject  to 
the  policy  of  levees,  and  of  guarded  protection  to  front  own- 
ers. We  took  possession  of  Lower  Louisiana  in  1804.  In 
180.>,  commissioners  were  appointed,  according  to  an  act  of 
Congress,  to  report  on  the  French  and  Spanish  claims  in  that 
section  of  country,  and  by  the  act  of  April  21st,  1806,  it  was 
made  a  part  of  their  duly  ."  to  inquire  into  the  nature  and  ex- 
tent of  the  claims  which  may  arise  from  a  right,  or  supposed 
right,  to  a  double  or  additional  concession  on  the  back  of  grants 
or  concessions  heretofore  made,"  previous  to  the  transfer  of 
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government,  ''and  to  make  a  special  report  thereon  to  the  Sec- 
rietary  of  the  Treasury,  which  report  shall  be  by  him  laid  be- 
fore Congress,  at  their  next  ensuing  sest^ion.  And  the  lands 
which  may  be  embraced  by  such  report  shall  not  be  otherwise 
deposed  of,  Until  a  decision  of  Congress  shall  have  been  had 
thereott." 

The  commissioners  were  engaged  nearly  six  years  in  the  va- 
rious and  complicated  duties  imposed  on  them,  and  then  re- 
ported, that,  by  the  laws  and  usages  of  the  Spanish  govern- 
ment, no  front  proprietor  by  his  own  act  could  acquire  a  right 
to  land  farther  back  than  the  ordinary  depth  of  forty  arpens, 
and  although  that  government  invariably  refused  to  grant  the 
second  depth  to  any  other  than  the  front  proprietor,  yet  noth- 
ing short  of  a  grant  or  warrant  of  survey  from  the  Governor 
could  confer  a  title  or  right  to  the  land  ;  wherefore  they  reject- 
ed claims  for  the  second  depth,  as  not  having  passed  as  private 
property  to  the  front  proprietor  under  the  stipulations  of  the 
treaty  by  which  Louisiana  was  acquired.  As  by  the  Spanish 
policy  and  usages  the  front  owner  had  reserved  to  him  a  pref- 
erence to  become  the  purchaser  of  the  second  depth,  Congress 
by  the  fifth  section  of  the  act  of  March  3,  1811,  provided  that 
every  person  who  **  owns  a  tract  of  land  bordering  on  any  riv- 
er, creek,  bayou,  or  water-course,"  in  the  Territory  of  Orleans, 
"and  not  exceeding  in  depth  forty  arpens,  French  measure, 
shall  be  entitled  to  a  preference  in  becoming  the  purchaser  of 
any  vacant  tract  of  land  adjacent  to,  and  back  of,  his  own 
tract,  not  exceeding  forty  arpens,  French  measure,  in  depth, 
nor  in  quantity  of  land  that  which  is  contained  in  his  own 
tract,  at  the  same  price,  and  on  the  same  terms  and  conditions, 
as  are,  or  may  be,  provided  by  law  for  4he  other  public  lands 
in  the  said  Territory."  And  inasmuch  as  the  country  had 
not  to  any  material  extent  been  prepared  for  sale  in  the  ordi- 
nary mode  by  public  surveys,  it  was  made  the  duty  of  the  prin- 
cipal deputy  surveyor  of  each  of  the  two  districts  in  the  Or- 
leans Territory,  to  cause  to  be  surveyed  the  preference  rights 
claimed  under  the  act ;  and  where,  by  reason  of  bends  in  the 
river,  bayou,  creek,  or  water-course  on  which  a  front  tract  bor- 
dered, and  where  there  were  similarly  situated  tracts,  so  that 
each  claimant  could  not  obtain  a  quantity  equal  to  his  front 
grant,  it  was  made  the  duty  of  the  surveyor  to  divide  the  va- 
cant land  between  the  several  claimants  in  such  manner  as  to 
him  might  appear  most  equitable.  To  gratify  preemption 
claims  secured  by  the  act,  no  township  surveys  in  advance  of 
an  entry  were  contemplated,  as  they  could  not  be  regarded  did 
they  exist ;  and  as  the  act  was  limited  to  three  years'  duration. 
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little  of  the  country  was  likely  to  be  surveyed  before  the  time 
for  making  entries  expired.  By  the  seventh  section  of  the  act 
of  May  11,  1820,  the  fifth  section  of  the  act  of  March  3,  1811, 
was  renewed,  and  continued  in  force  until  May  11,  1822;  and 
by  theTlct  of  June  15,  1832,  the  act  of  ISll  was  again  renew- 
ed for  three  years,  with  some  slight  amendments ;  and  by  the 
act  of  February  24,  1835,  the  time  was  further  extended  to 
June  15,  1836. 

The  township  where  the  land  in  dispute  is  situated  was  of- 
fered for  sale,  according  to  the  President's  proclamation,  in  No- 
vember, 1829 ;  and  as  Surgett  first  offered  to  make  his  entry  in 
1S36,  it  is  insisted  that,  after  the  lands  in  the  township  were 
offered  at  public  sale,  no  entry  founded  on  a  preference  right 
was  allowable  at  the  land  ofiice  ;  and  such  was  the  opinion  of 
the  court  below,  and  is  one  of  the  reasons  assigned  for  reject- 
ing Snrgett's  claim.  The  act  of  1832  provides,  that  the  claim- 
ant shall  deliver  his  notice  of  claim  to  the  register  of  the  prop- 
er land  office,  stating  the  extent  and  situation  of  the  tract  he 
wishes  to  purchase,  and  shall  make  payment ;  but  it  has  this 
proviso,  —  that  all  notices  of  claim  shall  be  entered,  and  the 
money  be  paid  thereon,  at  least  three  weeks  before  snch  period 
as  may  be  designated  by  the  proclamation  of  the  President  for 
the  sale  of  the  public  lands  in  the  township  where  such  claim 
may  be  situated ;  and  all  claims  not  so  entered  shall  be  liable 
to  be  sold  as  other  public  lands.  The  proviso  was  an  excep- 
tion to  a  general  law  giving  a  right  of  entry ;  it  was  prospec- 
tive, having  reference  to  future  public  sales,  and  not  to  lands 
that  had*  been  previously  offered,  and  remained  uiisold ;  Sur- 
gett conld  not  comply  with  the  condition,  nor  had  it  any  appli- 
cation to  such  a  cnso  as  his  claim  prcbcnts. 

The  manifest  object  of  Congress  was  to  disembarrass  public 
sales  by  barring  preference  rights  that  would  be  a  cloud  on 
the  title  of  lands  thus  offered. 

The  foroiioin?  construction  being  th('  -jr.e  adopted  by  the  de- 
partments of  puiilic  lands  soon  aftei  ihr  act  of  1S32  went  into 
operation,  we  should  fool  ourselves  rv'^iraiin  d,  miless  the  error 
of  construction  was  plainly  muniic^t.  frur.  disturbing  the  prac- 
tice* prescribed  by  the  Conimission»":  "f  the  General  Land  Of- 
fice, a(  linj:  in  accordance  with  th"  0[)inj(m  of  the  Attorney- 
G(mi(m;i1.  and  which  had  the  sanction  of  tlie  Secretary  of  the 
Tn-asury  niil  of  the  President  of  tlic  United  States. 

The  court  below  rejeri^d  SuvirriT^  claim  to  enter  the  back 
Innd  0!i  another  ground.  Tht*  art>  »r  ^'(Higress  securing  the 
prrfcrence  contain  an  exception. —  '•  tliat  the  nu'ht  of  preemp- 
ti'>n  shall  not  extend  so  far  in  Jc  •  .  i  .i>  to  include  lands  fit  for 
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cultivation  bordering  on  another  river,  creek,  bayou,  or  water* 
course."  Aud  the  question  is,  To  what  description  of  water- 
course did  the  legislature  refer?  The  enacting  clause  pro- 
vides that  every  person  who  owns  a  tract  of  land  '*  bordering  " 
on  any  river,  creek,  bayou,  or  water-course,  shall  have  the  right 
of  preemption  to  th^  back  land.  The  act  of  1811  has  been 
construed,  in  the  department  of  public  lands,  for  nearly  forty 
years,  to  mean  that  those  owners  whose  lands  fronted  on  a  nav- 
igable stream  were  only  provided  for ;  and  that  the  word  "  bor- 
der/' both  in  the  enacting  clause  and  in  the  exception,  meant 
to  front  on  a  navigable  water-course ;  that  is  to  say,  such  wa- 
ters as  are  described  in  the  third  section  of  the  act  of  February 
20,  IS  11,  by  which  Louisiana  was  authorized  to  form  a  State 
constitution  and  government,  by  which  act  the  River  Mississip- 
pi, aud  the  navigable  rivers  aud  waters  leading  into  the  same, 
or  into  the  Gulf  of  Mexico,  were  declared  to  be  common  high- 
ways, aud  for  ever  free,  as  well  to  the  inhabitants  of  the  said 
State,  as  to  other  citizens  of  the  United  States. 

Similar  provisions  as  respects  navigable  waters  are  common 
to  other  States  where  there  are  public  lands,  and  the  practice 
has  been  uniform  to  survey  and  sell  the  lands  ^^  bordering ''  on 
navigable  streams  as  fractional  sections;  nor  is  the  channel 
ever  sold  to  a  private  owner.  Of  necessity,  it  had  to  be  left 
almost  exclusively  to  the  department  of  lands  executing  the 
public  surveys  to  ascertain  what  stream  was  navigable,  and 
should  be  bordered  by  fractions  aud  reserved  from  sale ;  and, 
on  the  other  hand,  what  waters  were  not  navigable,  and  should 
be  included  in  square  sections,  and  the  channel  sold.  The 
registers  and  receivers  were  bound  by  recorded  returns  of 
the  surveyors,  (as  a  concluded  fact,)  to-  sell  according  to  the 
surveys,  nor  could  the  register  and  receiver  be  allowed  to 
hear  evidence  contradicting  the  surveys,  as  to- whether  the  wa- 
ters included  by  them  were  or  were  not  navigable.  Subject  to 
this  state  of  the  law,  Surgeit  offered  (20th  May,  1836)  to  enter 
the  back  land  to  front  numbers  2S,  29,  30,  31,  32,  and  33  ;  mak- 
ing OSOtoo  acres,  which  lots  adjoin,  and  were  included  in  one 
patent,  together  with  two  other  lots,  Nos.  34  and  35,  also  ad- 
joining on  the  south,  to  which  he  did  not  claim  any  back  land  ; 
that  is  to  say,  he  claimed  OSOroo  acres  as  a  back  concession  to 
a  patent  of  1,308  f^iy  acres,  so  as  to  extend  the  six  lots  first 
named;  and  if  neither  the  bayou,  nor  the  existcMice  of  previous 
entries,  stood  in  the  way,  he  had  a  clear  right  to  enter.  Spar- 
row and  Whiltlesoy's  entries  were  in  part  fractions,  not,  how- 
ever, produced  by  having  bordered  on  a  stream,  but  because 
they  adjoined  front  lots  on  the  Mississippi  River  not  surveyed 
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in  squares,  but  according  to  the  second  section  of  the  act  of 
March  3,  1811. 

In  surveying  township  number  five,  the  Mill  Bayou  was  en- 
tirely disregarded,  and  the  surveys  of  sections  and  quarter-sec- 
tions were  made  in  rectangular  figures,  and  laid  down  and  sold 
across  that  water,  the  channel  of  which  was  granted  in  part  to 
Sparrow  and  Whittlesey,  and  in  part  to  others.  According  to 
the  rules,  therefore,  by  which  the  register  and  receiver  were 
governed,  they  had  no  right  to  refuse  Surgett's  entry  for  the 
reason  that  the  land  bordered  on  another  navigable  stream. 

How  far  the  powers  of  the  court  below  extended  to  contra- 
dict the  public  surveys  and  records  of  the  land  office,  we  re- 
frain from  discussing  in  this  case,'as  the  parties  on  the  one  side 
and  on  the  other  affirmatively  appealed  to  a  court  of  justice 
to  decide  the  fact,  whether  the  bayou  was  of  the  description 
contemplated  by  the  acts  of  Congress,  and  a  water-course  on 
which  lands  could  front.  It  is  between  two  and  three  miles 
long,  and  drains  swamps,  and  a  shallow  pond,  or  rather  lagoon ; 
its  greatest  width  is  from  seventy  to  eighty  feet  from  bank  to 
bank,  and  the  channel  in  part  is  ^ome  fifteen  feet  deep  from 
the  top  of  its  banks ;  but  at  no  time  of  the  year  has  it  any 
claims  to  be  a  navigable  stream,  being  nearly  dry  for  a  greater 
portion  of  the  year,  having  no  running  water,  or  any  water  in 
it,  except  stagnant  pools ;  it  is  an  ordinary  drain  of  the  Mis- 
sissippi swamp,  and  of  shallow  ponds.  Near  its  mouth,  at  the 
Mississippi  River,  there  is  a  levee,  —  and  so  there  is  one  near  to 
the  pond,  at  its  farther  end  from  the  river ;  both  levees  being 
on  lands  granted  to  Surgett.  Before  the  lower  levee  was  con- 
structed, there  had  been  a  mill  for  grinding  erected  on  the 
bayou,  which  gave  it  the  name  it  bears ;  the  flow  of  water  was 
then  from  the  Mississippi  River  through  this  outlet  to  the 
swamp,  in  times  when  the  river  was  high.  But  it  was  never 
fit  for  any  purpose,  as  a  channel  through  which  commerce 
could  be  carried  on  by  water.  The  ground  of  defence  must 
therefore  fail,  that  the  lands  entered  by  Sparrow  and  Whittle- 
sey bordered  on  a  bayou,  and  were  witliin  the  exception  of  the 
act  of  1S32. 

The  Circuit  Court  also  held  that  the  back  land  was  proved 
to  be  fit  for  cultivation,  and  being  so,  was  excepted  from  the 
enacting  claus«?  giving  a  preference  of  entry.  The  exception 
is,  *'thaL  the  right  of  preemption  shall  not  extend  so  far  in 
depth  as  to  include  lands  fit  for  cultivation  bordering  on  anoth- 
er river,  creek,  bayou,  or  water-coiu'se."  Tliore  is  no  break  in 
the  sentence,  and  we  hold  that  Congrej>s  ciearly  intended  to 
make  a  single  exception,  whereas  tlie  c«Hirt  below  divided  the 
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clause  cited  into  two  exceptions ;  excluding  a  preference  right, 
first,  if  a  bayou,  &c.  intervened ;  and,  secondly,  if  the  land  was 
fit  for  cultivation,  whether  there  was  a  navigable  water  in  its 
rear,  or  not. 

We  only  deem  it  necessary  on  this  head  to  say,  that,  from 
1811  to  this  time,  the  general  land  office  has  construed  the  ex- 
ception as  being  single,  requiring  that  the  back  land  should 
border  on  another  navigable  stream ;  and  also,  that  it  should  be 
fit  for  cultivation,  before  the  preference  of  entry  could  be  de- 
nied ;  and  we  take  occasion  here  to  declare,  that,  unless  this 
uniform  construction  for  so  long  a  time  by  the  land  department 
was  most  manifestly  wrong,  we  should  not  feel  ourselves  at  lib- 
erty to  disturb  it,  as,  by  doing  so,  titles  might  be  shaken,  and 
confusion  produced. 

For  the  reasons  stated,  it  is  ordered  that  the  decree  of  the 
Circuit  Court  be  reversed,  and  that  the  cause  be  remanded  to 
that  court,  with  directions  to  enter  a  decree  for  the  plaintiflf  in 
reconvention,  Surgett ;  and  that  court  is  directed  to  cause  a  sur- 
vey to  be  made  under  its  supervision,  laying  off  the  back  land 
to  lots  Nos.  28,  29,  30,  31,  32,  and  33,  according  to  the  practice 
in  use  in  like  cases  in  the  surveyors'  offices  in  Louisiansu  And 
it  is  further  ordered,  that  said  Surgett  may  be  decreed  to  be  the 
legal  owner  of  said  land,  to  the  extent  that  the  lands  of  said 
Peter  M.  Lapice  and  the  heirs  of  Edward  Whittlesey  interfere 
with  a  survey  legally  made  of  said  back  lands ;  and  that  said 
Lapice  and  the  representatives  of  said  Whittlesey  be  decreed 
to  convey  to  said  Francis  Surgett  such  parts  of  the  lands  in- 
cluded in  the  survey  as  are  embraced  by  any  of  the  entries  or 
patents  set  forth  in  the  original  petition  of  said  Lapice  and  Whit- 
tlesey ;  and  that  said  Surgett  may  be  quieted  in  his  title  and 
possession  of  the  lands  hereby  decreed.  And  it  is  further  or- 
dered, that  said  Lapice  and  Whittlesey's  representatives  recover 
from  said  Francis  Surgett  after  the  rate  of  one  dollar  and  twen- 
ty-five cents  per  acre,  for  all  the  land  that  they  are  deprived  of 
by  this  decree,  with  interest  on  said  sum  after  the  rate  of  five 
per  centum  i;>er  annum  from  the  10th  day  of  May,  1836,  until 
paid  ;  and  that  said  amount  shall  be  ordered  to  be  paid  forth- 
with into  court,  subject  to  the  order  of  said  Lapice  and  Whit- 
tlesey's representatives ;  nor  shall  said  decree  be  executed  until 
the  money  is  paid.  And  it  is  further  ordered,  that  said  Lapice 
and  Whittlesey's  representatives  shall  pay  the  costs  of  the  ap- 
peal  to  this  court ;  but  that  the  costs  of  the  Circuit  Court; 
which  have  already  accrued,  and  such  as  may  hereafter  accrue, 
shall  be  adjudged  by  the  court  below,  on  a  future  hearing,  as 
law  and  justice  may  require.     And  it  is  further  ordered,  that  in 
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all  matters  that  may  arise  in  said  cause,  and  in  respect  to  which 
no  special  directions  are  given  by  this  decree,  the  Circuit  Court 
shall  proceed  according  to  the  law  and  equity  of  the  various 
matters  presented,  without  being  restrained  by  this  decree. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  ordered,  that  the  decree  of  the  Circuit  Court 
be  reversed,  and  that  this  cause  be  remanded  to  that  court, 
with  directions  to  enter  a  decree  for  the  plaintiff  in  reconven- 
tion, Surgett ;  and  that  court  shall  cause  a  survey  to  be  made 
under  its  direction,  laying  off  the  back  land  to  lots  Nos.  28,  29, 
30,  31,  32,  and  33,  according  to  the  practice  in  use  in  like  cases 
in  the  surveyors'  offices  in  Louisiana.  And  it  is  further  or- 
dered, that  said  Surgett  may  be  decreed  to  be  the  legal  owner 
of  said  land,  to  the  extent  that  the  lands  of  said  Peter  M.  La- 
pice and  the  heirs  of  Edward  Whittlesey  interfere  with  a  sur- 
vey legally  made  of  said  back  lands,  and  that  said  Lagice  and 
the  representatives  of  said  Whittlesey  be  decreed  to  convey  to 
said  Francis  Surgett  such  parts  of  the  lands  included  in  the 
survey  as  are  embraced  by  any  of  the  entries  or  patents  set 
forth  in  the  original  petition  of  said  Lapice  and  Whittlesey ;  and 
that  said  Surgett  may  be  quieted  in  his  title  and  possession  of 
the  lands  hereby  decreed.  And  it  is  further  ordered,  that  said 
Lapice  and  Whittlesey's  representatives  recover  from  said  Fran- 
cis Surgett  after  the  rate  of  one  dollar  and  twenty-five  cents  per 
acre  for  all  the  land  that  they  are  deprived  of  by  this  decree, 
with  interest  on  said  sum  after  the  rate  of  five  per  centum  per 
aniHun,  from  the  10th  day  of  May,  1836,  until  paid ;  and  that 
said  amount  shall  be  ordered  to  be  paid  forthwith  hito  court, 
subject  to  the  order  of  said  Lapice  and  Whittlesey's  representa- 
tives; nor  shall  said  decree  be  executed  until  the  money  is 
paid.  And  it  is  further  ordered,  that  said  Lapice  and  Whittle- 
sev's  representatives  shall  pay  the  costs  of  the  appeal  to  this 
court ;  but  that  the  costs  of  the  Circuit  Court  which  have  al- 
ready accrued,  and  such  as  may  hereafter  accrue,  shall  be  ad- 
judged by  the  court  below,  on  a  future  hearing,  as  law  and  jus- 
tice may  reipiire.  And  it  is  further  ordered,  thnt  in  all  matters 
that  may  arise  in  said  cause,  and  in  respect  to  wlwch  iio  special 
directions  are  given  by  this  decree,  the  Circuit  Court  shall  pro- 
ceed according  to  the  law  and  ecpiity  of  the  various  matters 
presented,  without  being  restrained  by  this  decree. 
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AsHBB  M.  Nathan,  Plaintiff  in  ebbor,   v.  The  State  op 

LOUIBIANA, 

« 

A  tax  imposed  by  a  State  upon  all  money  or  exchange  brokers  is  not  void  for  re- 
pDf^nance  to  the  constitutional  power  of  Congress  to  regulate  commerce. 

Foreign  bills  of  exchange  arc  instruments  of  cummcrcc,  it  is  tnic;  but  so  also  are 
the  products  of  a^icnlturc  or  manufactures,  over  which  the  taxing  power  of  a 
State  extends  until  tliey  are  separated  from  the  general  mass  of  property  by  be- 
coming ex])orts. 

A  State  has  a  right  to  tax  its  o^vn  citizens  for  the  prosecution  of  any  particular  busi- 
ness or  profession  within  the  State. 

Banks  deal  in  bills  of  exchange,  and  this  court  has  recognized  the  power  of  a  State 
to  tax  banks,  where  there  is  no  clause  of  exemption  in  their  charters. 

This  case  was  brought  up  frotn  the  Supreme  Court  of  the 
State  of  Louisiana,  by  a  writ  of  error  issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act. 

Ou  the  26th  of  March,  1842,  the  State  of  Louisiana  passed 
an  act  to  increase  the  revenue  of  the  State,  the  ninth  section 
of  which  provided  that  "each  and  every  money  or  exchange 
broker  shall  hereafter  pay  an  annual  tax  of  $  250  to  the  State, 
in  lieu  of  the  tax  heretofore  imposed  on  them." 

On  the  3d  of  February,  1845,  Isaac  T.  Preston,  the  Attor- 
ney-General of  the  State,  filed  a  petition  in  the  District  Court 
of  the  first  judicial  district,  staling  that  A.  M.  Nathan  was 
justly  indebted  to  the  petitioner  in  the  sum  of  $  250,  for  pur- 
suing or  having  lately  pursued,  within  the  year  1843,  the  busi- 
ness of  a  money  and  exchange  broker.  The  petition  then 
prayed  that  he  might  be  cited  to  apj)ear  and  answer,  and 
be  condemned  to  jmy;  also  that  he  might  answer  the  fol- 
lowing interrogatories  under  oath,  viz. :  — 

"  Were  you  a  broker,  as  above  slated,  in  1843  ? 

"Did  you  or  not  receive  brokerage  or  commissions? 

"  State  clearly  the  nature  of  the  same ;  whether  received  in 
money  transactions." 

The  same  process  was  pursued  to  collect  the  tax  for  1844. 

On  the  19ih  of  April,  1845,  the  two  suits  were  consolidated 
and  the  defendant  answered  as  follows. 

"  The  defendant  for  answer  denies  generally  all  the  allega- 
tions in  the  plaintiffs  petition  contained.  And  further  answer- 
ing, he  says,  that  so  much  of  such  parts  of  *  An  act  to  increase 
the  revenue  of  the  State,'  under  and  by  virtue  of  which  this 
suit  is  brought  to  recover  of  this  defendant  the  tax  thereby 
imposed  upon  the  business  of  a  money  and  exchange  broker, 
and  especially  the  ninth  section  thereof,  particularly  referred 
to  in  the  plaint ilFs  petition,  so  far  as  tiio  said  section  and  act 
impose  a  tax  on  that  part  of  the  busine^ss  of  a  money  and  ex- 
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change  broker  which  consists  in  buying  and  selling  exchange, 
the  same  is  contrary  to  and  in  violation  of  so  much. and  such 
parts  of  the  Constitution  of  the  United  States  as  give  to  Con- 
gress the  exclusive  power  to  regulate  commerce,  and  prohibit 
to  the  States  all  interference  with  the  power  so  granted,  and 
forbid  them  to  impose,  without  consent  of  Congress,  any  duty 
on  imposts  or  exports. 

^'  And  so  far  as  the  said  section  and  act  impose  a  tax  on  that 
part  of  the  business  of  a  money  and  exchange  broker  which 
consists  in  buying  and  selling  money  or  foreign  coin,  or  other 
currency,  the  same  is  contrary  to  and  in  violation  of  so  much 
and  such  parts  of  the  Constitution  of  the  United  States  as 

f fives  to  Congress  the  exclusive  power  '  to  coin  money,  regu- 
ate  the  value  thereof,  and  of  foreign  coin.' 

'*  And  so  far  as  said  section  imposes  a  tax,  not  uniform  in 
amount  with  other  State  taxes  on  occupations,  respondent 
avers,  that  the  same  is  contrary  to  so  much  of  the  treaties, 
laws,  and  Constitution  of  the  United  States  as  reserve  and 
guarantee  to  the  inhabitants  of  Louisiana  all  the  rights,  ad- 
vantages, and  immunities  of  citizens  of  the  United  States,  par- 
ticularly that  of  uniform  taxation ;  and  to  so  much  of  said 
Constitution  as  reserves  to  the  people  of  the  several  States  all 
powers  not  delegated  to  the  States  respectively,  or  to  the 
Union. 

"  Wherefore  he  prays,  that  the  plaintiflfs  demand  be  dis- 
missed, with  costs,  and  for  all  other  and  general  relief  which 
his  case  may  require. 

(Signed,)  Richard  Henry  Wilde, 

DefendanVs  Attorney. 
"  A.  K.  Josephs. 

"  H.  H.  Strawbridge." 

A.  M.  Nathan,  defendant,  for  answer  to  the  interrogatories 
to  him  propounded  in  the  above  entitled  suit,  says :  — 

"I  was  a  money  and  exchange  broker  in  1S43  and  1844; 
I  received  a  brokerage  or  commissions  on  money  and  bills  of 
exchange  sold  by  my  agency. 

"  I  will  state  clearly  the  nature  of  the  same.  My  business, 
like  that  of  money  and  exchange  brokere  in  general,  consists 
exclusively  in  negotiating  and  effecting  for  others  the  purchase 
and  sale  of  exchange  on  other  States  or  foreign  countries. 
During  the  thirty  years  that  I  have  been  a  money  and  ex- 
change broker,  I  believe, — nay,  I  am  certain,  —  that  I  have 
never,  as  such,  sold  a  single  bill  drawn  from  one  point  of 
Louisiana  on  another. 
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"  I  make  myself  acquainted  with  the  current  market  value 
of  exchanges.  The  purchasers  and  the  sellers  both  resort  to 
me  for  information  on  the  state  of  the  market  of  exchanges, 
and  make  me  their  common  agent  in  the  purchase  and  sale 
of  bills,  which  are  purchased  for  the  purpose  of  making  remit- 
tances to  foreign  parts,  and  usually  so  remitted  immediately. 
On  and  out  of  the  price  of  each  bill,  I  receive  a  percentage  or 
commission,  varying  from  one  fourth  to  one  eighth  of  one  per 
cent.,  which  is  commonly  paid  on  settlement.  It  is  the  same 
in  money  transactions. 

(Signed,)  A.  M.  Nathan." 

On  the  7th  of  June,  1845,  the  District  Court  decreed  that 
the  State  of  Louisiana  should  recover  of  the  defendant,  A.  M. 
Nathan,  the  sum  of  five  hundred  dollars,  and  costs  of  suit. 

An  appeal  was  had  to  the  Supreme  Court  of  Louisiana, 
which,  on  the  15th  of  December,  1846,  affirmed  the  judgment 
of  the  District  Court.  The  defendant  sued  out  a  writ  of  error, 
and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Wilde  (in  a  printed  argument),  for 
the  plaintiff  in  error,  and  Mr.  Coxe,  for  the  defendant. 

Mr.  Wilde  contended,  that  the  law  of  Louisiana  was  repug- 
nant to  tK*e  Constitution  of  the  United  States,  because  it  in- 
terfered with  the  exclusive  power  of  Congress  to  regulate 
commerce. 

Congress  has  the  exclusive  power  to  regulate  commerce. 
The  power  to  regulate  implies  the  power  to  preserve.  An 
unlimited  power  to  tax  is  a  power  to  destroy.  A  State 
cannot  have  the  power  to  impair  or  destroy  that  which 
Congress  has  the  power  to  preserve  and  regulate :  therefore, 
a  State  cannot  tax  the  instruments  whereby  Congress  exer- 
cises its  constitutional  powers.     4  Wheat.  428,  432. 

Exchange  is  a  necessary  instrument  of  commerce.  4 
Wheat.   147;  13  Peters,  531,  548,  563,  606. 

The  mind  cannot  conceive  the  possibility  of  carrying  on 
commerce,  in  the  present  state  of  the  world,  without  bills  of 
exchange. 

A  bill  drawn  in  one  State,  on  the  citizen  of  another,  is  a 
foreign  bill.     Buckner  v.  Finley,  2  Peters,  586. 

The  sole  business  of  plaintiff  in  error,  therefore,  is  buying 
and  selling  foreign  exchange.     See  answer  to  interrogatories. 

There  is  not  a  particle  of  testimony  that  he  deals  in  do- 
mestic exchange,  or  in  money.  The  court,  consequently,  in 
adjudging  against  him,  could  only  have  proceeded,  and  did,  in 
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fact,  proceed,  upon  the  ground  that,  as  a  dealer  in  foreign  ex- 
change exclusively,  he  was  subject  to  the  tax ;  and  that  the 
act  imposing  it  was  constitutional. 

Now,  there  is  no  difference  between  taxing  the  article  and 
taxing  the  faculty  to  sell  it.     4  Wheat.  399 ;  12  Wheat.  444. 
.  To  tax  the  trade  or  faculty  of  selling  bills  of  exchange, 
then,  is  the  same  thing  as  to  tax  the  bills  themselves. 

To  tax  bills  of  exchange  is  to  tax  a  necessary  instrument 
of  commerce,  and  taxing  that  without  which  commerce  can- 
not be  carried  on  is  imposing  a  tax  on  commerce  itself.  It  is 
no  answer  to  say,  that  the  impost  is  moderate,  though  in  the 
present  case  it  is,  in  fact,  excessive,  because,  if  the  State  can 
tax  at  all,  it  may  tax  indefinitely,  and  an  indefinite  power 
to  tax  is  a  power  to  destroy.     4  Wheat.  428,  432. 

Exchange  is  as  necessary  an  instrument  of  commerce  as 
ships  or  vessels. 

Could  the  State  of  Louisiana  levy  a  tax,  in  the  shape  of 
a  license,  to  every  consignee  or  ship-broker  in  the  city  of  New 
Orleans,  prohibiting  captains  of  vessels,  and  all  others,  from 
acting  as  consignees  without  such  license  ? 

Would  it  avail  the  State  to  say,  such  an  imposition  is  not 
a  tax  on  commerce,  nor  a  duty  on  ships  and  vessels,  but  only 
a  license  on  the  faculty  of  acting  as  consignee  on  the  trade 
of  ship-broker? 

All  useful  regulation  does  not  consist  in  restraint  or  taxation. 
That  which  Congress,  in  the  exercise  of  their  constitutional 
power,  think  proper  to  leave  free,  is  as  much  regulated  by 
them,  as  that  which  they  restrain  or  tax.  9  'Wheat.  18.  Were 
it  not  so,  it  would  not  be  an  exercise  of  the  power  to  "  lay 
duties,"  when  certain  goods  are  allowed  to  be  imported  duty 
free.     Could  a  State  tax  the  introduction  of  such  goods? 

Where  there  is  a  repugnancy  between  the  State  power  to 
tax,  and  the  Federal  power  to  preserve,  regulate,  and  leave 
free,  the  State  power  must  give  way.  If  the  State  can  tax 
in  such  a  case,  Congress  is  not  supreme.  4  Wheat.  429,  432, 
433. 

A  State  can  have  no  concurrent  pov/er  over  that  in  regard 
to  which  the  power  of  Congress  is  exclusive.  What  sort  of 
concurrent  powers  would  those  be  which  cannot  exist  to- 
gether?    9  Wheat.  15. 

Congress  has  no  power  of  revoking  State  laws,  as  a  dis- 
tinct and  substantive  power.  It  legislates  over  subjects,  and 
over  those  bubjects  which  are  within  its  constitutional  prov- 
ince its  Icgijslation  is  supreme,  and  overrules  all  inconsistent 
or  repugnant  State  legislation.     9  Wheat.  30. 
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Its  exclusive  power  to  regulate  commerce  carries  with  it 
the  power  to  regulate  exchange  as  an  indispensable  instrument 
of  commerce,  and  the  power  being  exclusive,  a  concurrent 
power  in  the  State  is  a  contradiction. 

'^  Commerce  in  its  simplest  signification  means  an  exchange 
of  goods :  but  in  the  advancement  of  society,  labor,  transpor- 
tation, intelligence,  care,  and  various  mediums  of  exchange, 
become  commodities,  and  enter  into  commerce  ,*  the  subject, 
the  vehicle,  the  agent,  an^  *^3ir  various  operations,  become  the 
objects  of  commercial  regulation."  —  Mr.  Justice  Johnson,  in 
Gibbons  v.  Ogden,  9  Wheat.  229,  230. 

Thus  it  has  been  resolvedf  that  a  steamer  employed  in  trans- 
porting passengers  is  as  much  engaged  in  commerce,  as  a  sail 
vessel  freighted  with  merchandise,  and  as  much  exempt  from 
State  legislation  obstructing  her  traffic.  Gibbons  v.  Ogden, 
9  Wheat.  215,  219. 

Congress  have  not  only  the  exclusive  power  to  regulate  com- 
merce, but  to  make  all  laws  which  shall  be  necessary  for  car- 
rying into  execution  that  power. 

{Mr.  Wilde  then  proceeded  to  show  that  exchange  was  an 
essential  part  of  commerce,  and  cited  many  decisions  of  this 
court  to  prove  that  a  State  could  not  retard,  impede,  or  burden, 
by  any  device,  the  operation  of  the  constitutional  laws  enacted 
by  Congress.) 

Mr.  Coxe,  for  defendant  in  error. 

The  power  of  taxing  persons  carrying  on  a  particular  busi- 
ness has  been  often  exercised,  and  the  constitutional  power  of 
the  States  so  to  act  has  heretofore  not  been  questioned.  In 
Pennsylvania,  for  instance,  the  venders  of  foreign  merchandise 
are  compelled  to  take  out  a  license,  for  which  they  pay  a  sum 
graduated  according  to  the  amount  of  their  business.  Act  of 
May  4,  1841;  Purdon,  1153,  1154.  A  similar  tax  is  imposed 
frequently  by  State  legislatures,  and  even  by  the  corporate  au- 
thorities of  cities,  and  is  supposed  to  be  unexceptionable  as  to 
its  legality. 

The  provision  of  the  Louisiana  statute,  which  is  now  called 
in  question,  is  to  be  found  in  a^single  section  of  a  general  rev- 
enue system  act. 

It  does  not  profess  to,  nor  in  fact  does  it,  impose  a  tax  upon  a 
bill  of  exchange,  either  in  the  shape  of  a  stamp  duty  or  otherwise. 

It  does  not  profess  to,  nor  in  fact  does  it,  impose  any  re- 
straint upon  a  party  having  funds  in  Louisiana,  which  he  de- 
sires to  remit  abroad,  from  purchasing  a  bill  of  exchange  as  the 
instrument  of  remittance. 
7* 
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It  does  not  profess  to,  nor  in  fact  does  it,  impose  any  re- 
straint upon  a  party  having  funds  abroad,  which  he  desires  to 
bring  into  the  State,  from  drawing  a  bill  of  exchange  or  sell- 
ing it  at  his  own  discretion. 

These  operations  are  left  wholly  unaffected  by  this  law. 
The  section  of  the  law  which  is  objected  to  acts  only  upon 
the  persons  employed  in  conducting  a  particular  business,  — 
the  trafficking  in  exchange.  They  are  not  the  drawers  of  bills 
of  exchange,  —  as  such,  they  are  not  taxed  ;  as  buyers,  they 
are  not  taxed  ;  but  as  dealing  in  them,  purchasing  and  selling, 
they  are.  It  is  as  their  business  consists  in  buying  bills  drawn 
by  others,  on  which  they  make  a  profit,  —  as  sellers  of  bills  to 
others,  who  require  them,  on  which  they  make  a  profit,  —  that 
they  become  subject  to  the  law. 

That  money  and  exchange  brokers  are  a  convenient  machine 
in  conducting  an  extensive  commercial  business  may  be  true. 
But  they  are  nothing  more.  A  ship  or  a  steamboat  is  not  only 
a  convenient,  but  an  essential,  means  of  importing  foreign  mer- 
chandise from  abroad.  Are  they  the  less  property,  and  taxable 
as  such  ? 

Stages  and  other  carriages  are  not  less  essentially  necessary 
instruments  for  the  transportation  of  passengers  and  commodi- 
ties between  the  different  States  of  the  Union.  Are  they 
therefore  exempted  from  taxation  by  the  States  ? 

Stores  and  warehouses,  in  which  merchandise  is  deposited 
on  its  arrival  in  our  country  from  abroad,  are  absolutely  neces- 
sary for  the  transaction  of  commercial  business.  Are  they 
therefore  beyond  the  reach  of  the  taxing  power  of  the  State 
in  which  this  kind  of  property  is  foimd  ? 

Mr.  Hamilton  (Federalist,  No.  32)  says  :  —  "  I  am  willing  to 
allow,  in  its  full  extent,  the  justness  of  the  reasoning  which 
requires  that  the  individual  States  should  possess  an  independ- 
ent and  uncontrollable  authority  to  raise  their  own  revenue 
for  the  supply  of  their  own  wants;  and,  making  this  conces- 
sion, I  affirm  that  (with  the  single  exception  of  duties  on  im- 
ports and  exports)  they  would,  under  the  plan  of  the  Constitu- 
tion, retain  that  authority  in  the  most  absolute  and  unqualified 
sense ;  and  that  an  attempt  on  the  part  of  the  general  govern- 
ment to  abridge  them  in  the  exercise  of  it  would  be  a  violent 
assumption  of  power,  unwarrianted  by  any  article  or  clause  in 
the  Constitution." 

In  this  case,  the  law  of  Louisiana  is  not  obnoxious  to  any  of 
the  objections  which  have  been  heretofore  presented  to  the 
consideration  of  the  court,  growing  out  of  the  difficulty  of 
giving  a  precise  definition  of  the  words  "  imports  and  exports," 
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and  '^commerce/'  or  in  drawing  the  almost  shadowy  lines  which 
mark  the  boundaries  of  the  exclusive  powers  of  Congress.  A 
bill  of  exchange  is  in  no  sense  either  an  export  or  import.  It 
is  an  instrument,  rather  than  a  subject  of  commerce.  The 
dealing  in  bills  of  exchange  constitutes  no  part  of  the  com- 
merce with  foreign  nations  or  between  the  States,  however 
convenient  an  instrument  it  may  be  found  in  conducting  either. 
The  article  in  which  the  plaintiff  in  error  deals  is  a  bill  of  ex- 
change, originating,  it  may  be,  within  the  limits  of  the  State^ 
created  and  owned  by  a  citizen  of  the  State,  and  the  entire 
negotiation  of  which,  so  far  as  he  is  concerned,  conducted 
within  the  limits  of  the  State. 

If  this  law  is  objectionable  because  it  affects  bills  of  ex- 
change on  the  ground  that  they  are  the  subjects  of  commerce, 
upon  what  principle,  it  may  be  asked,  can  the  validity  of  those 
State  laws  be  vindicated  which  regulate  the  protest  of  such  in- 
struments, or  prescribe  damages  for  their  dishonor  ?  These  are 
commercial  regulations,  affecting  the  interests  of  all  parties  to 
these  instruments. 

Stress  seems  to  be  laid,  in  the  argument  submitted  on  behalf 
of  the  plaintiff  in  error,  on  the  circumstance  that  the  business 
of  his  client  was  exclusively  confined  to  buying  and  selling 
bills  of  exchange  drawn  on  foreign  countries  or  upon  other 
States.  He  refers  to  4  Wheaton,  147,  in  which  a  learned 
counsel  in  his  argument  says,  that  the  most  important  medium 
of  foreign  commerce  is  foreign  bills  of  exchange,  which  are, 
therefore,  important  subjects  of  commercial  regulation.  The 
same  gentleman,  however,  adds,  that  Congress  having  neglect- 
ed the  duty  of  legislating  on  the  subject,  "  the  States  may  and 
do  exercise  it,  and  their  rightful  use  of  this  power  has  been 
sanctioned  by  this  court  in  innumerable  instances."  If  there 
was  any  argument  in  the  first  citation  bearing  upon  the  case  at 
bar,  the  additional  remark  makes  the  authority  a  strong  one 
in  favor  of  the  judgment  under  review.  Indeed,  it  may  be  as- 
serted as  a  general,  if  not  a  universal  proposition,  that  the  law 
on  the  subject  of  bills  of  exchange,  whether  domestic  or 
foreign,  is  regulated  not  by  Congress,  but  is  dependent  on  the 
local  law  of  the  several  States,  which  have  adopted,  with  such 
modifications  as  were  thought  expedient,  the  general  principles 
of  the  commercial  law  of  Europe. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 
This  suit  is  brought  before  us,  by  a  writ  of  error  to  the  Su- 
preme Court  of  Louisiana. 

By  an  act  of  the  Legislature  of  Louisiana,  of  the  26th  of 
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March,  1842,  entitled  "  An  act  relative  to  the  revenue  of  the 
State,"  it  is  provided  in  the  ninth  section,  that  "each  and  every 
money  or  exchange  broker  shall  hereafter  pay  an  annual  tax  of 
$  250  to  the  State,  in  lieu  of  the  tax  heretofore  imposed  on 
them."  The  defendant  below  having  failed  to  pay  the  tax 
for  two  years,  a  suit  was  brought  against  him  in  the  District 
Court  of  the  State,  in  which  a  judgment  for  five  hundred  dol- 
lars was  rendered.  That  judgment,  on  an  appeal  to  the  Su- 
preme Court  of  the  State,  was  affirmed.  The  defence  made 
Was,  that  the  sole  business  of  the  defendant  was  buying  and 
selling  foreign  bills  of  exchange,  which  are  instruments  of 
commerce,  and  that  the  tax  is  repugnant  to  the  constitutional 
power  of  Congress  "  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States." 

This  is  not  a  tax  on  bills  of  exchange.  Under  the  law,  every 
person  is  free  to  buy  or  sell  bills  of  exchange,  as  may  be  neces- 
sary in  his  business  transactions;  but  he  is  required  to  pay 
the  tax  if  he  engage  in  the  business  of  a  money  or  an  ex- 
change broker. 

The  right  of  a  State  to  tax  its  own  citizens  for  the  prosecu- 
tion of  any  particular  business  or  profession,  within  the  State, 
has  not  been  doubted.  And  we  find  that  in  every  State  money 
or  exchange  brokers,  venders  of  merchandise  of  our  own  or 
foreign  manufacture,  retailers  of  ardent  spirits,  tavern-keep- 
ers, auctioneers,  those  who  practise  the  learned  professions, 
and  every  description  of  property,  not  exempted  by  law,  are 
taxed. 

As  an  exchange  broker,  the  defendant  had  a  right  to  deal  in 
every  description  of  paper,  and  in  every  kind  of  money ;  but  it 
seems  his  business  was  limited  to  foreign  bills  of  exchange. 
Money  is  admitted  to  be  an  instniment  of  commerce,  and  so  is 
a  bill  of  exchange ;  and  upon  this  ground,  it  is  insisted  that  a 
tax  upon  an  exchange  broker  is  a  tax  upon  the  instruments  of 
commerce. 

What  is  there  in  the  products  of  agriculture,  of  mechanical 
ingenuity,  of  manufactures,  which  may  not  become  the  means 
of  commerce  ?  And  is  the  vender  of  these  products  exempted 
from  State  taxation,  because  they  may  be  thus  used  ?  Is  a  tax 
upon  a  ship,  as  property,  which  is  admitted  to  be  an  instrument 
of  commerce,  prohibited  to  a  State?  May  it  not  tax  the  busi- 
ness of  ship-building,  the  same  as  the  exercise  of  any  other 
mechanical  art?  and  also  the  traffic  of  ship-chandlers,  and 
others,  who  furnish  the  cargo  of  the  ship  and  the  necessary 
supplies?  There  can  be  but  one  answer  to  these  questions. 
No  one  can  claim  an  exemption  from  a  general  tax  on  his 
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business,  within  the  State,  on  the  ground  that  the  products  sold 
may  be  used  in  commerce. 

No  State  can  tax  an  export  or  an  import  as  such,  except  un- 
der the  limitations  of  the  Constitution.  But  before  the  article 
becomes  an  export,  or  after  it  ceases  to  be  an  import,  by  being 
mingled  with  other  property  in  the  State,  it  is  a  subject  of  tax- 
ation by  the  State.  A  cotton-broker  may  be  required  to  pay  a 
tax  upon  his  business,  or  by  way  of  license,  although  he  may 
buy  and  sell  cotton  for  foreign  exportation. 

A  bill  of  exchange  is  neither  an  export  nor  an  import.  It 
is  not  transmitted  through  the  ordinary  channels  of  commerce, 
but  through  the  mail.  It  is  a  note  merely  ordering  the  pay- 
ment of  money,  which  may  be  negotiated  by  indorsement,  and 
the  liability  of  the  names  that  are  on  it  depends  upon  certain 
acts  to  be  done  by  the  holder,  when  it  becomes  payable. 

The  dealer  in  bills  of  exchange  requires  capital  and  credit. 
He  generally  draws  the  instrument,  or  it  is  drawn  at  his  in- 
stance, when  he  is  desurous  of  purchasing  it.  The  bill  is  worth 
more  or  less,  as  the  rate  of  exchange  shall  be  between  the 
place  where  it  is  drawn  and  where  it  is  made  payable.  This 
rate  is  principally  regulated  by  the  expense  of  transporting  the 
specie  from  the  one  place  to  the  other,  influenced  somewhat  by 
the  demand  and  supply  of  specie.  Now  the  individual  who 
uses  his  money  and  credit  in  buying  and  selling  bills  of  ex- 
change, and  who  thereby  realizes  a  profit,  may  be  taxed  by  a 
State  in  proportion  to  his  income,  a$  other  persons  are  taxed,  or 
in  the  form  of  a  license.  He  is  not  engaged  in  commerce,  but 
in  supplying  an  instrument  of  commerce.  He  is  less  connected 
with  it  than  the  ship-builder,  without  whose  labor  foreign  com- 
merce could  not  be  carried  on. 

In  the  case  of  Briscoe  v.  The  Bank  of  the  Commonwealth  of 
Kentucky,  11  Peters,  257,  this  court  held  that  a  State  has 
power  to  incorporate  a  bank ;  and  this  power  has  been  exercised 
by  every  State  in  the  Union,  except  where  it  has  been  prohib- 
ited by  its  constitution.  And  the  banks  established,  it  is  be- 
lieved, have  been,  without  exception,  authorized  to  deal  m 
foreign  bills  of  exchange.  And  this  court  held  in  Providence 
Bank  v.  Billings  and  Pitman,  4  Peters,  514,  that  a  State  had 
power  to  tax  a  bank,  there  being  no  clause  in  the  charier  ex- 
empting it  from  taxation.  In  the  case  of  The  Bank  of  Augusta 
V.  Earle,  13  Peters,  519,  it  was  decided  that  the  bank  established 
in  Georgia,  having  a  right  in  its  charter  to  deal  in  bills  of  ex- 
change, could,  through  its  agent  and  the  comity  of  Alabama, 
buy  and  sell  bills  in  that  State. 

If  a  tax  on  the  business  of  an  exchange  broker,  who  buys 
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and  sells  foreign  bills  of  exchange,  be  repugnant  to  the  com- 
mercial power  of  the  Union,  all  taxes  on  banks  which  deal  in 
bills  of  exchange,  by  a  State,  must  be  equally  repugnant. 

The  Constitution  declares  that  no  State  shall  impair  the  obli- 
gations of  a  contract,  and  there  is  no  other  limitation  on  State 
power  in  regard  to  contracts.  In  determining  on  the  nature 
and  effect  of  a  contract,  we  look  to  the  lex  loci  where  it  was 
made  or  where  it  was  to  be  performed.  And  bills  of  exchange^ 
foreign  or  domestic,  constitute,  it  would  seem,  no  exception  to 
this  rule.  Some  of  the  States  have  adopted  the  law  merchant, 
others  have  not.  The  time  within  which  a  demand  must  be 
made  on  a  bill,  a  protest  entered,  and  notice  given,  and  the 
damages  to  be  recovered,  vary  with  the  usages  and  legal 
enactments  of  the  different  States.  These  laws,  in  various 
forms  and  in  numerous  cases,  have  been  sanctioned  by  this 
court.  Indorsers  on  a  protested  bill  are  held  responsible  for 
damages,  under  the  law  of  the  State  where  the  indorsement  was 
made.  Every  indorsement  on  a  bill  is  a  new  contract,  gov- 
erned by  the  local  law.     Story's  Conflict  of  Laws,  314. 

For  the  purposes  of  revenue,  the  Federal  government  has 
taxed  bills  of  exchange,  foreign  and  domestic,  and  promissory 
notes,  whether  issued  by  individuals  or  banks.  Now  the  Fed- 
eral government  can  no  more  regulate  the  commerce  of  a  State, 
than  a  State  can  regulate  the  commerce  of  the  Federal  govern* 
ment ;  and  domestic  bills  or  promissory  notes  are  as  necessary 
to  the  commerce  of  a  State,  as  foreign  bills  to  the  commerce  of 
the  Union.  And  if  a  tax  on  an  exchange  broker,  who  deals  in 
foreign  bills,  be  a  regulation  of  foreign  commerce,  or  commerce 
among  the  States,  much  more  would  a  tax  upon  State  paper, 
by  Congress,  be  a  tsuc  on  the  commerce  of  a  State. 

The  taxing  power  of  a  State  is  one  of  its  attributes  of  sover- 
eignty. And  where  there  has  been  no  compact  with  the  Federal 
government,  or  cession  of  jurisdiction  for  the  purposes  specified 
in  the  Constitution,  this  power  reaches  all  the  property  and 
business  within  the  State,  which  are  not  properly  denominated 
the  means  of  the  general  government ;  and,  as  laid  down  by 
this  court,  it  may  be  exercised  at  the  discretion  of  the  State. 
The  only  restraint  is  found  in  the  responsibility  of  the  mem- 
bers of  the  legislature  to  their  constituents. 

If  this  power  of  taxation  by  a  State  within  its  jurisdiction 
may  be  restricted  beyond  the  limitations  stated,  on  the  ground 
that  the  tax  may  have  some  indirect  bearing  on  foreign  com- 
merce, the  resources  of  a  State  may  be  thereby  essentially  im- 
paired. But  State  power  does  not  rest  on  a  basis  so  undefina- 
ble.     Whatever  exists  within  its  territorial  limits  in  the  form 
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of  property,  real  or  personal,  with  the  exceptions  stated,  is  sub- 
ject to  its  laws ;  and  also  the  numberless  enterprises  in  which 
its  citizens  may  be  engaged.  These  are  subjects  of  State  regu- 
lation and  State  taxation,  and  there  is  no  Federal  power  under 
the  Constitution  which  can  impair  this  exercise  of  State  sover- 
eignty. 

We  think  the  law  of  Louisiana  imposing  the  tax  in  question 
is  not  repugnant  to  any  power  of  the  Federal  government,  and 
consequently  the  judgment  of  the  Supreme  Court  of  the  State 
is  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  the  State  of  Louisiana,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
said  Supreme  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 


The  United  States,  Plaintiffs  in  erbob,  o.  McKban  Buchanan. 

CommissionB  for  drawing  bills  of  exchange  were  not  usually  allowed  to  permanent 
pursers  in  the  nfivy :  and  on  the  10th  of  November,  1826,  commissions  for  such 
services  to  commanacrs  of  squadrons  and  officers  of  any  grade  were  expressly 
abolished. 

A  custom  cannot  be  set  up  against  a  settled  rule ;  nor  can  it  ever  be  binding  unless 
it  be  ancient,  reasonable,  generally  known,  and  certain. 

There  are  two  books  for  the  government  of  the  officers  of  the  navy,  usually  known 
85  the  "  Blue  Book"  and  the  " Red  Book."  The  "  Red  Book,"  although  later  in 
date,  did  not  repeal  the  '*Blue  Book,''  except  in  some  few  specified  particulars. 

The  duty  of  paying  mechanics  and  laborers  at  the  navy-yards  was  imposed,  by  the 
Blue  Book,  npon  pursers  who  were  stationed  there.  It  was  made  a  part  of  their 
official  duty.  As  this  was  not  repealed  by  the  Red  Book,  no  commission  can  be 
allowed  to  a  purser  for  performing  this  service. 

The  question,  whedier  or  not  these  acts  were  parts  of  the  official  duty  of  pursers,  was 
one  of  law,  to  be  decided- by  the  court,  and  not  of  fact,  to  be  left  to  the  jury. 

Losses  alleged  to  have  been  sustained  by  a  purser,  in  consequence  of  an  order  by  the 
commodore  forbidding  certain  sales  of  slops,  cannot  be  set  off  in  a  suit  by  the 
United  States  upon  the  purser's  bond. 

The  statute  of  March  3,  1797,  which  allows  set-ofls,  has  for  its  object  the  settlement 
between  the  parties  of  their  mutual  accounts  or  debts.  But  wrongs  or  torts  done, 
and  any  unliquidated  damages  claimed,  have  never  been  permitted  as  a  set-off. 

It  appears,  also,  that  the  government  is  not  responsible  for  a  wrong  committed  by  one 
officer  upon  another  The  party  injured  has  other  modes  of  redress  than  setting 
off  the  damages  as  a  defence,  when  sued  npon  his  bond  by  the  United  States. 

This  case  was  brought  up  by  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  PennsyU 
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vania,  having  been  carried  there  from  the  District  Court,  iq 
which  it  originated. 

It  was  a  suit  brought  by  the  United  States  against  Buchan- 
an, who  was  a  purser  in  the  navy,  to  recover  a  balance  of 
^11,535.50,  alleged  to  be  due  by  him.  It  was  brought  upon 
thrive  several  bonds,  which  had  been  executed  by  him  on  the 
28th  of  February,  1836,  the  24th  of  November,  1830,  and  the 
24th  of  February,  1834.  The  defence  was,  that  he  was  enti- 
tled to  certain  credits  which  the  accounting  officers  of  the  gov- 
ernment had  refused  to  allow. 

The  items  for  which  the  defendant  claimed  credit  were :  — 

1.  Charge  of  commission  for  drawing  bills  of  ex- 
change ........  $1,601.86 

2.  Charge  of  commissions  on  payments  to  mechan- 
ics and  laborers  at  navy-yard,  Pensacola  .         .      1,^55,61 

3.  Loss  of  commissions  and  depreciation  of  property  9,360.31 

4.  Loss  of  commissions  on  sale  of  slops       .         .         385.52 
It  will  be  necessary  to  take  up  these  several  items  in  order, 

after  a  few  general  remarks. 

The  act  of  Congress  passed  on  the  7th  of  February,  1816, 
(3  Stat,  at  Large,  202,)  directed  the  Board  of  Navy  Commis- 
sioners to  prepare  such  rules  and  regulations  as  shall  be  neces- 
sary for  securing  responsibility  in  the  subordinate  officers  and 
agents  of  the  Navy  Department.  In  obedience  to  this  act,  the 
Board  of  Navy  Commissioners  prepared  a  set  of  '*  Rules,  Regu- 
lations, and  Instructions  for  the  Naval  Service  of  the  United 
States,"  which  were  published  in  Washington  in  1818.  This 
is  the  book  which  is  referred  to,  both  in  the  subsequent  argu- 
ments of  counsel  and  opinion  of  the  court,  as  the  Blue  Book. 
Its  bearing  upon  the  several  claims  of  the  defendant,  Buchanan, 
will  be  mentioned  when  they  come  to  be  noticed  seriatim. 

The  Red  Book  was  published  at  Washington  in  1832.  Its 
title  was,  "  Rules  of  the  Navy  Department  regulating  the  Civil 
Administration  of  the  Navy  of  the  United  States."  The  order 
of  the  then  Secretary  of  the  Navy,  prefixed  to  the  book,  con- 
tained the  following  sentence :  — 

"  The  *  Rules,  Regulations,  and  Instructions '  for  the  naval 
service,  as  published  in  1818,  relate  to  other  branches  of  admin- 
istration in  this  department,  and,  in  most  particulars,  are  entire- 
ly distinct  in  their  character.  They  are  now  undergoing  a  thor- 
ough revision ;  and  when  corrected  and  enlarged,  if  approved 
by  the  competent  authority,  they  will  be  separately  printed  and 
forwarded  to  those  interested  in  their  contents." 

In  this  Red  Book,  at  page  49,  there  is  the  following  note  to 
chapter  67,  which  treats  of  the  printed  regulations  of  1818 :  — 
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^^  Note.  —  Except  in  these  two  particulars,  [which  are  men- 
tioned in  the  page  to  which  the  note  is  attached,]  and  in  others 
in  which  they  have  been  expressly  amended,  these  regulations 
are  now  in  full  force ;  their  force  being  derived  from  the  provis- 
ions of  the  act  of  Congress  of  the  7th  of  February,  1815,  and 
from  the  sanction  of  the  President  and  Secretary  of  the  Navy, 
who  have  power  to  adopt  any  naval  regulations,  though  not 
within  the  purview  of  the  act  of  1815,  if  not  violating  any  law 
of  Congress,  and  if  supposed  by  them  to  be  beneficial  in  their 
operation." 

We  will  now  take  up  the  separate  credits  which  were  claimed 
by  the  defendant. 

1st/  Commission  for  drawing  bills  of  exchange. 

There  was  no  dispute  about  the  amount  of  bills  drawn.  A 
certificate  of  Mr.  Dayton,  the  Fourth  Auditor,  stated  them  to 
amount  to  $  65,074.34 ;  that  they  were  drawn  on  the  Secretary 
of  the  Navy,  at  various  times  from  the  24th  of  May,  1827,  to 
the  9th  of  February,  1828,  by  whom  they  were  duly  honored, 
and  the  amount  thereof  charged  to  Purser  Buchanan  on  the 
books  of  the  office. 

In  1826,  the  two  following  orders  were  issued  by  the  Secre- 
tary of  the  Navy,  in  the  form  of  a  letter  of  instruction  to  the 
Fourth  Auditor. 

"  Navy  Department^  9th  November,  1826. 
"  Sir,  —  Instructions  have  been  transmitted  to  the  command- 
ers of  our  several  squadrons  abroad,  to  obtain  the  funds  required 
for  their  support  from  the  navy  agent  near   their  respective 
States. 

"  No  percentage  or  premium  will  hereafter  be  allowed  to  offi- 
cers of  any  grade  making  drafts  upon  the  department,  unless 
they  are  too  remote  from  the  residence  of  any  navy  agent  to 
procure  the  money. 

"  I  am,  respectfully,  &c., 
(Signed,)  Samuel  L.  Southard. 

"Tobias  Watkins,  Esq.,  Fourth  Auditor  of  the  TreasuryJ*^ 

"  I  certify  the  foregoing  to  be  a  true  copy  of  a  letter  from  the 
Navy  Department,  on  file  in  this  office. 

A.  O.  Datton. 
"  Treasury  Departmenty  Fourth  Auditor's  Office,  July  6, 1844." 

"  Navy  Department,  lOth  November,  1826. 
"Sir,  —  In  reply  to  the  inquiry  contained  in  your  letter  of 
yesterday's  date,  I  have  to  inform  you  that  the  allowance  of 
premium,  or  percentage,  to  officers  drawing  bills  on  the  depart- 
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ment  would  cease  from  the  time  the  officers  shall  severally  re- 
ceive instructions  on  the  subject. 

**  I  am,  respectfully, 
(Signed,)  Samuel  L.  Southabd. 

"  Tobias  Watkins,  Esq.,  Fourth  Auditor  of  Treasury. ^^ 

"  I  certify  the  foregoing  to  be  a  true  copy  of  a  letter  from  the 
Navy  Department,  on  file  in  this  office. 

A.  O.  Dayton. 
"  Treasury  Department,  Fourth  Auditor^s  Office,  July  5, 1844." 

2d.  Chaise  of  commission  on  payments  to  mechanics  and 
laborers  at  the  navy-yard,  Pensacola.  These  payments  were 
made  from  October,  1835,  to  December,  1837,  and  amounted  to 
$  91,015.05,  on  which  a  commission  of  2y  per  cent,  was  charged. 

The  Blue  Book,  at  page  100,  when  treating  of  the  duties  of 
a  purser,  said,  —  "  Every  purser  of  a  yard  shall  settle  his  ac- 
coimts  at  the  treasury  every  twelve  months,"  &c.,  &c.  But 
it  nowhere  recognized  the  allowance  of  a  commission. 

3d.  Loss  of  commissions  and  depreciation  of  property. 

4th.  Loss  of  commissions  on  sales  of  slops. 

These  two  items  belong  to  the  same  head,  and  must  be  treat- 
ed together. 

The  ship's  stores  under  the  purser's  control  are  of  two  kinds, 
called  public  stores,  or  slops,  and  private  stores.  Both  descrip- 
tions are  purchased  with  the  money  of  the  government,  but 
they  are  differently  situated  with  respect  to  the  commission 
which  the  purser  receives  upon  their  issue  and  consumption  by 
the  ship's  crew.  There  was  no  dispute  in  this  case  about  the 
first-mentioned  class.  The  purser  claimed  a  commission  of  ten 
per  cent.,  which  was  allowed  to  him  in  the  settlement  of  his  ac- 
counts.    The  controversy  was  confined  to  the  second  class. 

In  May,  1839,  the  frigate  Constitution  sailed  for  the  Pacific. 
She  was  commanded  by  Captain  Turner,  and  the  defendant 
was  the  purser.  On  board  of  her  was  Commodore  Claxton,  the 
commander  of  the  squadron  on  the  Pacific  station.  Early  in 
the  year  1840,  Commodore  Claxton  issued  an  order,  that,  upon 
clothing  taken  from  the  private  stores  of  the  purser,  there 
should  not  be  charged  a  greater  advance  than  ten  per  cent. 
The  defendant  remonstrated,  and  a  long  correspondence  ensued  ; 
but  he  was  compelled  to  submit,  and  during  the  rest  of  the 
voyage  he  disposed  of  his  $tores  at  that  advance,  instead  of  the 
larger  premium  to  which  he  considered  himself  entitled.  It  is 
unnecessary  to  state  the  particulars  of  the  claim,  or  the  reasons 
on  which  it  was  founded,  l>ecausc  the  court  did  not  consider  it 
a  proper  set-off  in  this  action,  even  if  the  allegations  of  the  de- 
fendant had  been  well  founded. 
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The  suit  was  brought  by  the  United  States,  in  the  District 
Court,  in  May,  1844.  It  was  an.  action  of  debt  brought  upon 
the  three  bonds  mentioned  in  the  cotnmencement  of  this  state- 
ment. The  defendant  pleaded  non  est  factum  and  perform- 
ance, and  claimed  to  set  off  the  items  of  account  above  men- 
tioned, which  had  been  rejected  by  the  accounting  officers. 
Before  the  trial,  the  counsel  filed  the  following  agreement :  — 

''  It  is  agreed,  that,  under  the  pleadings  in  this  case,  the 
question  to  be  submitted,  tried,  and  determined  is  the  correct- 
ness of  the  credits,  or  any  of  th^m,  claimed  by  the  defendant  in 
his  account  current  with  the  United  States  under  his  old  bond, 
and  under  the  date  of  March  1,  1844,  and  which  were  disal- 
lowed •  in  the  reconcilement  of  his  accounts  by  the  Treasury 
Department,  bearing  date  on  the  27th  of  March,  1844 ;  the 
said  question  to  be  considered  as  if  arising  under  special  plead- 
ings in  the  cause.  Credits  claimed,  if  allowed,  to  be  noted  as 
of  the  date  when  they  originated,  with  a  view  to  future  adjust- 
ment under  his  respective  bonds. 

H.  M.  Watts, 

"  May  16^A,  1845.  Of  special  Counsel  for  Plaintiffs. 

G.  M.  Wharton, 

For  the  Defendant.'' 

The  counsel  for  the  United  States  then  offered  in  evidence,  — 

1.  The  above  agreement. 

2.  The  thr^  bonds  of  the  defendant. 

3.  The  treasury  transcripts,  which  exhibited  a  balance  due 
by  the  defendant  to  the  United  States  of  $  11,535.50,  with  in- 
terest from  the  1st  of  March,  1844. 

The  evidence  on  the  part  of  the  defendant  consisted  of  the 
correspondence  which  had  passed  between  himself  and  Com- 
modore Claxton  and  others ;  and  also  testimony,  oral  and  docu- 
mentary, upon  the  respective  binding  authority  of  the  Blue 
and  Red  Books ;  and  also  upon  the  custom  and  usage  of  the 
navy  with  respect  to  pursers'  commissions.  Upon  the  last 
point,  the  United  States  produced  a  great  deal  of  counter  evi- 
dence. 

The  evidence  being  closed  on  both  sides,  the  counsel  of  the 
plaintiffs  then  and  there  respectfully  prayed  the  cour*^  to  charge 
the  jury,  — 

1.  That  the  rules,  regulations,  and  instructions  for  the  naval 
service  of  the  United  States,  prepared  by  the  Board  of  Naval 
Commissioners,  and  approved  by  the  Secretary  of  the  Navy,  on 
the  17th  of  September,  1817,  and  particularly  those  under  the 
head  of  "Pursers,"  Nos.   12,  13,  14,  were  in  full  force,  and 
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obligatory  on  defendant  during  the  time  he  served  as  purser  on 
the  Pacific  station,  from  1839  to  1842,  under  Commodore 
Claxton. 

2.  That  defendant  had  no  right  to  issue  slops,  wearing  ap- 
parel, or  materials  of  which  wearing  apparel  was  made,  at  a 
greater  profit  than  ten  per  centum. 

3.  That  the  issue  of  slops  and  private  purser's  stores  was 
under  the  control  of  the  commander,  and  that  it  was  his  right 
and  duty,  if  he  thought  the  interests  of  the  government  and 
the  crew  required  it,  to  restrict  such  issues  of  private  stores. 

4.  That  if  the  jury  believe  that  upwards  of  seventy  pieces 
of  silk  handkerchiefs  were  issued  from  the  purser's  stores  with- 
out the  approval  of  the  commander,  such  an  issue  was  contrary 
to  the  regulations  of  the  service,  and  justified  the  commander 
in  restricting  the  future  issues  by  the  purser. 

6.  That  th^  order  of  Commodore  Claxton  and  Captain 
Turner  to  Purser  Buchanan,  to  limit  his  profit  to  ten  per  cent, 
on  the  cost  of  slops  and  wearing  apparel,  and  the  materials  of 
which  wearing  apparel  was  made,  was  conformable  to  law  and 
the  regulations  of  the  naval  service. 

6.  That  the  United  States  are  not  responsible  to  the  defend- 
ant for  any  supposed  loss  of  commissions  and  depreciation  of 
property  arising  out  of  the  enforcement  of  the  above  order,  or 
the  conduct  of  Commodore  Claxton. 

7.  That  if  the  order  of  Commodore  Claxton  was  illegal,  and 
loss  actually  resulted  to  the  defendant,  the  United  States  would 
not  be  responsible  in  this  action. 

8.  That  damages  arising  out  of  torts  cannot  be  set  off. 

9.  That  unliquidated  damages  arising  out  of  the  conduct  of 
Commodore  Claxton  to  defendant  cannot  be  set  off  against  the 
claim  of  the  United  States  in  this  suit. 

10.  That  defendant,  in  an  action  against  him  by  the  govern- 
ment, cannot  set  off  a  claim  which  depends  upon  the  pleasure 
of  the  government,  and  is  not  susceptible  of  legal  enforcement. 

11.  That  the  defendant  cannot  set  off  prospective  profits, 
which  he  might  have  made  if  he  had  been  permitted  to  sell  to 
the  crew  without  restraint ;  nor  is  the  government  responsible 
for  any  depreciation  of  property. 

12.  Ths^t  there  can  be  no  usage  recognized  by  our  courts 
which  is  contrary  to  law,  and  that  the  evidence  given  by  de- 
fendant of  a  practice  to  charge  twenty-five  per  cent,  on  wear- 
ing apparel,,  and  materials  of  which  wearing  apparel  is  made, 
is  of  a  practice  contrary  thereto. 

13.  That  the  charge  of  twoiand  a  half  per  cent,  by  defend- 
ant, for  drawing  bills  of  exchange  upon  the  government,  is  not 
warranted  by  law,  and  ought  not  to  be  allowed. 
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14.  That  the  charge  of  commissions  by  defendant  for  dis- 
bursing money  of  the  government,  in  payment  of  mechanics 
and  laborers  at  the  navy-yard,  Pensacola,  is  not  warranted  by 
law,  and  ought  not  to  be  allowed. 

15.  That  the  orders  of  the  Secretary  of  the  Navy,  ot  the 
20th  of  March,  1840,  and  2d  of  December,  1840,  were  not  in- 
tended by  the  Secretary,  nor  do  they  or  either  of  them  contain 
an  assumption  or  agreement  on  the  part  of  the  government,  to 
pay  any  loss  of  conmiissions  or  depreciation  of  property  com- 
plained of  by  Purser  Buchanan. 

16.  That  the  United  States,  by  the  agreement  filed  by  the 
counsel  of  both  parties  in  this  cause,  and  the  evidence,  is  enti- 
tled to  recover  a  verdict  for  the  sum  of  $  11,535.50,  with  in- 
terest from  March,  1844,  as  appears  by  the  Treasurer's  tran- 
script referred  to  in  said  agreement. 

And  the  learned  judge  charged  the  jury. 

And  thereupon  the  counsel  for  the  plaintiffs  excepted  to  said 
charge  generally,  and  to  every  part  thereof,  and  in  addition  to 
such  general  exceptions,  and  without  prejudice  thereto,  speci- 
fied the  following  exceptions,  viz. :  — 

That  the  said  judge,  in  answer  to  the  first,  second,  third, 
fourth  and  fifth,  and  twelfth  prayer  for  instruction,  charged 
the  jury,  — 

*'  That  the  commander  of  a  vessel  of  war  has  a  right  to  issue 
orders  in  relation  to  the  discipline  of  his  ship,  and  the  conduct 
of  his  officers  on  board,  and  to  enforce  these  orders,  he  being 
responsible  for  any  abuse  of  it.  It  is  also  his  right  to  control 
the  issues  of  stores  by  the  purser,  and,  if  he  thought  the  inter- 
est of  the  government  or  of  the  crew  required  it,  to  restrict  the 
issues  of  such  stores  to  a  proper  quantity ;  but  he  had  no  right 
to  reduce  or  control  the  prices  at  which  such  stores  should  be 
issued,  that  being  fixed  by  the  rules  and  regulations,  and  the 
usages  and  customs,  of  the  navy.  Was  there,  then,  a  fixed  price 
or  rate  of  advance  which  the  purser  had  a  right  to  charge  on 
these  articles,  and  if  so,  what  was  it  ?  And  was  it  charged  by 
the  order  of  Commodore  Claxton  7 

''  On  behalf  of  the  United  States,  it  is  contended  that  the 
rules  and  regulations  prepared  by  the  Board  of  Navy  Commis- 
sioners, and  published  in  1818,  were  in  full  force,  and  that  by 
these,  '  all  articles  of  wearing  apparel,  and  materials  of  which 
wearing  apparel  is  made,  to  be  charged  as  slops,'  and  an  ad- 
vance of  ten  per  cent,  only  allowed. 

'^  It  is  admitted,  that,  so  far  as  these  rules  and  regulations  are 
not  opposed  to  an  act  of  Congress,  and  subsequent  rules  and 
regulations  they  are  in  force ;  but  it  is  contended  that  these 
8* 


90  SUPREME   COURT. 

The  United  States  v.  Buchanan. 

do  not  extend  to  the  private  stores  of  the  purser,  but  only  to 
those  purchased  by  the  government;  or  if  they  do,  that  the 
rule  is  superseded  by  the  regulations  issued  in  1832,  which 
were  in  full  force  in  1839  -  40. 

"  I  deem  it^unnecessary  to  detain  you  by  an  examination  of 
the  first  view^  as. I  think  the  last  is  correct ;  although  the  rule 
or  section  referred  to  in  the  Red  Book,  on  the  face  of  it,  pur- 
ports to  bear  date  27th  July,  1809,  and  may  have  been  sus- 
pended by  the  rules  of  1818  (as  to  which,  however,  it  is  un- 
necessary to  decide).  I  consider  the  incorporation  of  it  in  the 
rule  of  1832  as  a  new  issue  of  that  date,  apd  binding- from  the 
time  of  its  promulgation,  although  it  may  conflict  with  the 
rules  of  1818. 

^*  Each  successive  secretary  or  head  of  a  department  has  the 
same  right  as  his  predecessor  to  give  a  construction  to  the  laws, 
or  regulations,  or  usages,  of  the  business  of  his  department ; 
and  the  construction  given  by  the  last  will  be  binding  until 
changed  by  his  successor.  This  construction  of  the  rules  of 
1832  has  been  adopted,  not  only  by  the  accounting  ofiBcers  of 
the  government,  but  by  Congress.  (See  an  Act  for  the  relief 
of  E.  B.  Babbit,  March  2d,  1833.)  The  rules  of  1832  provide 
that  twenty-five  per  cent,  should  be  allowed  upon  articles  of 
secondary  necessity,  embracing  it,  &c.    (See  Red  Book,  p.  13.) 

"  Are  these  articleis  of  private  clothing,  and  the  materials  oi 
which  such  clothing  is  made,  such  as  are  furnished  by  pursers, 
articles  of  secondary  necessity  ?  This  is  a  question  for  the 
jury  to  determine.  From  the  evidence,  it  appears  that  the  arti- 
cles furnished  by  the  purser  are  of  a  finer  material  than  those 
provided  by  the  government,  and  have  generally  been  consid- 
ered in  the  service  as  a  holiday  or  shore  dress  for  the  seamen. 
They  are  not  required  to  purchaise  them,  but  do  so  at  their  own 
pleasure.  A  number  of  witnesses  have  been  examined,  who 
proved  it  to  have  been  the  custom  and  usage  to  charge  upon 
these  articles  an  advance  of  twenty-five  per  cent,  and  that  they 
were  considered  of  secondary  necessity.  It  is  true  there  can  be 
no  usage  recognized  by  the  courts  which  is  contrary  to  law. 
Usage  cannot  alter  the  law,  but  it  is  evidence  of  the  construc- 
tion given  to  it ;  and  when  the  usage  is  established,  it  regulates 
the  rights  and  duties  of  those  who  are  within  its  limits.  But 
it  is  said  a  difierent  construction  was  given  to  these  regulations 
by  Secretary  Paulding,  and  that  he  confirmed  the  view  and 
construction  of  Commodore  Claxto** 

'*  If  the  order  of  Commodore  Claxton  had  been  confined  to 
supplies  purchased  subsequent  to  the  receipt  of  this  general  or- 
der, then  there  might  have  been  force  in  this  argument ;  but  no 
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change  of  a  usage,  evea  by  authority,  can  have  a  retrospective 
effect,  but  must  be  limited  to  the  future/' 

And  in  answer  to  the  sixth  and  fifteenth  prayers  for  instruc- 
tion, the  learned  judge  charged  the  jury, — 

"  It  is,  however,  said,  supposing  all  these  doings  by  Commo- 
dore Claxton  to  have  been  wrongs  still  the  government  is  not 
liable  for  his  acts,  and  therefore  the  defendaiit  is  not  entitled  to 
a  set-off  in  this  action,  although  he  may  have  sustained  dama- 
ges by  them.  For  the  purpose  of  this  case,  and  with  a  view 
of  obtaining  your  verdict  on  the  merits  of  this  claim,  I  state  the 
law  to  be,  that  Commodore  Claxton  was  the  agent  of  the  gov- 
ernment in  all  this  transaction,  and  although  his  acts  may  not 
have  been  previously  authorized  by  the  government,  yet  if  they 
were  afterwards  ratified  by  the  Secretary  of  the  Navy,  with  a 
full  knowledge  of  the  facts,  as  they  appear  to  have  been,  then 
the  government  is  responsible  for  any  loss  occasioned  by  his  or- 
ders so  ratified  or  confirmed." 

In  answer  to  the  seventh,  eighth,  and  ninth  prayers  of  the 
plaintiffs  for  instruction,  the  judge  charged  the  jury,  — 

*'  Again  it  is  contended,  that,  supposing  all  the  idlegations  on 
part  of  the  defendant  to  have  been  fully  made  out  by  the  evi- 
dence, yet  this  is  not  such  a  claim  as  can  be  set  off  against  the 
demand  of  the  government  in  this  action.  However  this  might 
be  in  suits  between  individuals,  the  government  of  the  United 
States  does  not  resort  to  technicalities  to  screen  it  from  a  just 
claim  by  any  of  its  citizens.  The  act  of  3d  March,  1797,  di- 
rects, not  only  that  legal,  but  that  equitable,  credits  should  be 
allowed  to  the  debtors  of  the  United  States  by  the  proper  offi- 
cers of  the  Treasury  Department,  and  if  then  disallowed,  that 
they  may  be  given  in  evidence  at  the  trial ;  and  this  whether 
the  credits  arise  out  of  the  particular  transaction  for  which  he 
was  sued,  or  any  distinct  or  independent  transaction,  which 
would  constitute  a  legal  or  equitable  offset  or  defence,  in  whole, 
or  in  part,  of  the  debt  sued  for  by  the  United  States. 

"  If,  therefore,  you  believe  the  defendant  has  sustained  injury 
by  the  order  of  Commodore  Claxton,  which,  according  to  these 
principles,  was  contrary  to  law  in  limiting  the  prices^  and  which 
order  was  subsequently  approved  by  the  Secretary  of  the  Navy, 
having  a  full  knowledge  of  the  facts,  you  will,  from  the  evi- 
dence, ascertain  the  amount  of  such  loss,  and  credit  the  defend- 
ant with  it  as  an  equitable  defence  .against  the  claim  of  the 
government.  In  ascertaining  this  amount,  you  will  recollect 
that  the  prohibition  of  Commodore  Claxton  as  to  price  applied 
only  to  clothing,  or  materials  of  which  clothing  is  made,  and 
to  no  other  articles  of  secondaury  necessity." 
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In  answer  to  the  tenth  and  eleventh  prayers  of  the  plaintifiis 
for  instruction,  the  judge  charged  the  jury,  — 
.  '^  It  is  incumbent  on  the  defendant  to  satisfy  you  of  the 
amount  of  credit  to  which  he  is  entitled  under  this  head.  In 
estimating  it,  you  are  to  allow  only  the  actual  loss  sustained  by 
him,  and  not  any  prospective  or  anticipated  profits  which  might 
hava  been  made  by  the  defendant,  supposing  his  whole  stock 
to  have  been  sold  at  the  prices  claimed  by  him. 

"  If,  in  consequence  of  this  order,  the  goods  remaining  on 
hand  were  injured  or  damaged,  he  is  entitled  to  recover  the 
amount  of  such  damage  ;  but  the  jury  will  determine  whether 
such  damage  was  caused  by  this  order,  and  whether  the  sales 
were  lessened  in  quantities  in  consequence  of  the  reduction  of 
price.  The-  sales  made  on  shore,  and  those  to  other  pursers, 
are  not  such  sales  as  would  entitle  him  to  charge  the  govern- 
ment with  the  advance  of  twenty-five  per  cent,  on  cost ;  but 
if  made  bon&fide,  with  a  view  to  reduce  an  anticipated  loss,  he 
will  be  entitled  to  be  made  good  his  actual  loss  on  such  sales." 

In  answer  to  the  thirteenth  and  fourteenth  prayers  of  the 
plaintiffs  for  instructions  to  the  jury,  the  judge  charged,  — 

<'  The  second  and  third  items  of  claim  are  for  commissions 
on  moneys  paid  by  the  defendant  to  mechanics  and  laborers, 
when  stationed  at  the  navy-yard  at  Pensacola,  from  October, 
1835,  to  December,  1837;  and  a  commission  on  the  amount  of 
bills  of  exchanges  drawn  by  him  on  the  government,  from 
May,  1827,  to  February,  1830. 

."  These  are  alleged  to  be  extra  services,  for  which,  by  the 
custom  of  the  department,  he  is  entitled  to  extra  compensation. 

**  From  the  niles  and  regulations  of  1818  and  1832,  as  given 
in  evidence,  it  appears  that  both  the  drawing  of  bills  of  ex- 
change by  the  pursers  when  abroad,  and  the  payment  of  me- 
chanics and  laborers  by  them,  when  stationed  at  navy-yards, 
were  duties  devolved  on  and  usually  performed  by  pursers. 

"  But  if,  from  the  evidence,  the  jury  believe  that  these  du- 
ties were  required  of,  and  were  performed  by,  the  defendant 
over  and  above  the  regular  duties  of  his  appointment,  and  that 
it  has  been  the  practice  of  the  government  or  Navy  Department 
to  allow  to  pursers  compensation  on  commissions  over  and 
above  the  regular  pay,  and  that  the  defendant  took  upon  him- 
self the  labor  and  responsibility  of  such  payments  and  drawing 
of  bills,  with  an  understanding  on  both  sides  that  he  should  be 
compensated  for  the  same  as  extra  services,  then  it  is  compe- 
tent for  the  jury  to  allow  such  sum  as  they  may  find  to  be  rea- 
sonable and  conformable  to  the  general  usages  of  the  govern- 
ment in  like  cases.     But  the  custom  and  usage  which  has  been 
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inyoked  by  the  defendant  in  his  favor,  must  also  operate  when 
it  is  established  against  him.  The  usage,  to  be  binding,  must 
be  uniform,  and  be  applicable  to  all  officers  of  the  same  grade, 
under  similar  circumstances.  It  is  not  sufficient  that  one,  two, 
or  half  a  dozen  officers  have  been  albwed  an  extra  compensa- 
tion for  such  services,  unless  the  lie  was  a  general  one,  so  that 
each  officer  performing  the  s  rv  ^e  might  be  supposed  to  rely 
on  the  known  practice  of  the  government  to  allow  extra  com- 
pensation at  the  time  the  service  is  performed.  The  jury  will 
say,  whether  the  few  cases  in  which  extra  compensation  is 
proved  to  have  been  allowed  are  not  rather  exceptions  to  the 
general  rule  of  refusing  such  compensation,  than  proof  of  the 
rule  itself. 

''  My  opinion  is,  that  the  weight  of  the  evidence  is  against 
the  claim  of  the  defendant  for  either  of  these  items." 

And  thereupon,  the  counsel  for  the  said  plaintiffs  did  then 
and  there  except  to  the  aforesaid  charge  and  opinions  of  the  said 
judge,  on  the  several  points  upon  which  his  instructions  were 
prayed  for,  to  the  jury.  And  inasmuch  as  the  charge  and  opin- 
ions, so  excepted  to,  do  not  appear  upon  the  record,  the  said 
counsel  for  the  plaintiffs  did  then  and  there  tender  this  bill  of 
exceptions  to  the  opinion  of  the  said  judge,  and  requested  the 
seal  of  the  said  judge  should  be  put  to  the  same,  according  to 
the  form  of  the  statute  in  such  cases  made  and  provided.  And 
thereupon,  the  said  judge  being  so  requested,  did  put  his  seal  to 
this  bill  of  exceptions,  pursuant  to  the  aforesaid  statute  in  such 
cases  made  and  provided. 

[l.  s.]  ARCHIBALD  RANDALL,  District  Judge. 

The  jury,  under  the  above  instructions  of  the  court,  found 
the  following  verdict :  — 

"  We,  the  jury,  impanelled  in  the  case  of  the  United  States 
V.  McKean  Buchanan,  a  purser  in  the  navy,  find  that  there  is 
due  by  the  plaintiffs  to  the  defendant  the  following  sums,  to 
wit :  — 

Commissions  on  the  payment  of  mechanics  and 

laborers  at  the  navy-yard,  Pensacola  -  $2,275.38 
Interest  on  the  same  -  -  .  -  -  1,024.00 
Commissions  on  drawing  bills  of  exchange  1,626.86 

Interest  on  the  same  -----  1,455.00 
Loss  on  sales  on  board  the  frigate  Constitution  385.52 
Loss  of  commissions  -----       6,277.46 

$  12,044.22 
Deduct  government  claim         ...      11,535.50 

Due  Purser  Buchanan  -        -        -  $508.72 " 
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The  counsel  for  the  United  States  then  moved  for  a  new- 
trial,  objecting,  amongst  other  things,  to  the  allowance  of  inter- 
est, where  no  such  claim  was  made  by  the  defendant.  Where- 
upon the  counsel  for  the  defendant  filed  a  retnittur  for  the  two 
sums  of  interest,  amounting  together  to  the  sum  of  $  2,479,  and 
agreeing  that  a  judgment  might  be  entered  against  him  in  favor 
of  the  United  States  for  $2,148.99. 

The  court  overruled  the  motion  for  a  new  trial,  and  directed 
a  judgment  to  be  entered  accordingly. 

By  the  above  bill  of  exceptions,  the  case  was  carried  to  the 
Circuit  Court,  which,  on  the  9th  of  November,  1846,  affirmed 
the  judgment  of  the  District  Court. 

The  United  States  brought  the  case  up,  by  writ  of  error,  to 
this  court. 

It  was  argued  by  Mr.  GiUet  and  Mr.  Johnson  (Attorney- 
General),  for  the  United  States,  and  Mr.  O.  M.  Wharton  and 
Mr.  DaUcLs,  for  the  defendant  in  error. 

The  brief  filed  by  the  Attorney-General  made  the  following 
points :  — 

I.  That  the  court  erred  in  the  charge  given  as  to  commissions 
on  bills  drawn  by  the  defendant,  and  payments  made  by  him 
to  mechanics  and  laborers  at  the  navy-yard ;  because,  whether 
these  commissions  were  to  be  allowed  was  a  question  of  law 
for  the  court,  depending  upon  the  rules  and  regulations  of  the 
navy,  which  do  not  warrant  them.  1st.  By  the  rules  and  reg- 
ulations it  was  the  defendant's  duty  to  perform  the  services  for 
which  the  charges  were  made.  2d.  No  parol  evidence  was  ad- 
missible to  the  contrary.  3d.  And,  in  fact,  there  was  no  evi- 
dence from  which  the  jury  were  at  liberty  to  infer  that  the  ser- 
vices for  which  the  charges  were  made  were  extra  to  those  which 
he  was  in  duty  bound  to  perform  under  the  rules  and  regulations, 
or  that  there  was  any  practice  or  usage  under  which  he  could 
be  paid  for  the  same.  4  Howard,  80  j  2  Wash.  C.  C.  24 ;  3  ib. 
149;  Gilpin,  372;  6  Binn.  417. 

II.  That  the  court  erred  in  charging  the  jury  that  the  rules 
on  the  subject  of  pursers*  commission  on  supplies  furnished  to 
the  crew,  established  by  the  Blue  Book  of  1818,  were  super- 
seded and  repealed  by  the  republication  of  the  rule  of  1809,  in 
the  Red  Book  of  1832 ;  whereas  the  Red  Book  declares  that 
the  rules  contained  in  the  Blue  Book,  except  in  two  particulars 
mentioned,  and  others  which  have  been  expressly  amended, 
were  in  full  force  for  the  reasons  assigned.  That  the  regula- 
tions as  to  pursers'  commissions  on  articles  furnished  to  the 
crew  in  the  Blue  Book  are  questions  of  law,  and  the  true  con- 
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struction  of  them  is,  that  pursers  are  entitled  to  dispose  of  slops, 
aad  articles  of  wearing  apparel,  and  of  materials  of  which  it  is 
made,  at  a  commission  or  profit  of  ten  per  cent.  only.  That 
the  regulation  of  1809,  allowing  twenty-five  per  cent,  upon  ar- 
ticles of  secondary  necessity,  if  it  ever  included  wearing  ap- 
parel, or  materids  of  which  it  is  made,  was  superseded  and 
repealed  by  the  regulations  of  1818,  which  directed  them  to  be 
charged  as  slops,  and  was  not  revived  by  the  republication  in 
1832.  And  that  the  secondary  articles  mentioned  in  the  regu- 
lations of  1809  were  defined  in  the  regulations  of  1818  to  be 
soap  and  the  other  articles  enumerated,  (wearing  apparel,  or 
materials  for  it,  nor  being  among  them,)  and  upon  these,  by 
the  regulations  of  1818,  pursers  were  to  be  allowed  to  charge 
twenty-five  per  cent,  profit. 

III.  That  the  court  erred  in  charging  the  jury  that  the  un- 
liquidated damages  for  commissions  and  losses  could  be  set  off 
in  this  action  at  all ;  and  also  erre4  in  charging  that  the  United 
States  were  liable  for  them,  if  incurred  by  Commodore  Clax- 
ton ;  and  in  stating  the  law  to  be,  that  the  Commodore  was  the 
agent  of  the  government;  and  that  although  his  acts  may  not 
previously  have  been  recognized,  yet,  if  they  were  afterwards 
ratified,  with  a  full  knowledge  of  the  facts,  as  they  appear  to 
have  been,  then  the  government  is  responsible  for  any  loss  occa- 
sioned by  his  orders,  so  ratified  or  confirmed.  9  Pet.  319 ;  2 
Wash.  C.  C.  131, 161 ;  13  Wend.  139,  156, 157 ;  4  Mason,  482 ; 
5  ib.  425,  439;  10  Pet.  80;  4  S.  &  R.  249;  6  S.  &  R.  122; 
10  S.  &  R.  14 ;  4  Watts  ifc  Serg.  205,  214. 

IV.  That  there  was  error  in  the  judge's  charge,  in  answer 
to  the  tenth  and  eleventh  prayers;  —  1st.  Because  the  tenth 
was  not  granted  when  it  should  have  been ;  and,  2d.  Because 
that  part  of  the  charge  in  which  he  told  the  jury  that  "  the 
sales  made  on  shore  and  those  to  other  pursers  are  not  such 
sales  as  would  entitle  him  to  charge  the  government  with  the 
advance  of  twenty-five  per  cent,  on  cost ;  but  if  made  bona 
Jide,  with  a  view  to  avoid  an  anticipated  loss,  he  will  be  entitled 
to  be  made  good  his  actual  loss  on  such  sales,''  was  erroneous, 
—  the  United  States,  under  the  circumstances,  not  being  liable 
for  such  loss,  as  the  jury  were,  by  this  instruction,  authorized 
to  charge  them  with. 

V.  That  the  court  erred  in  allowing  the  defendant  to  turn 
the  verdict  in  his  favor  into  a  verdict  against  him,  by  allowing 
him  to  remit,  without  the  consent  of  the  United  States,  and  by 
entering  up  judgment  in  their  favor  without  their  consent,  and 
contrary  thereto.  And  because  the  said  judgment,  even  as  so 
corrected,  is  erroneous,  as  it  includes  commissions  on  drawing 
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bills  and  making  payments  to  mechanics  and  laborers  at  the 
navy-yard,  and  losses  on  alleged  sales  on  board,  and  loss  of 
commissions. 

The  brief  of  the  counsel  for  the  defendant  in  error  presented 
the  following  points :  — 

1.  That  at  the  time  when  the  alleged  claim  of  the  govern- 
ment, against  the  defendant,  and  the  alleged  credits  of  the  de- 
fendant, arose,  there  was  no  law  of  the  United  States  expressly 
defining  the  duties  or  the  emoluments  of  a  purser  in  the  navy 
of  the  United  States;  but  that  the  said  duties  and  emoluments 
were  regulated  by  the  rules  and  regulations  of  the  navy,  by 
orders  from  the  Navy  Department,  and  by  usage  or  custom. 

2.  That  the  rules  and  regulations  prepared  by  the  Board  of 
Navy  Gonimissioners,  and  published  in  1818,  called  the  Blue 
Book,  did  not  extend  to  the  private  stores  of  the  purser,  but 
only  to  thbse  purchased  by  the  government,  and  were  not  the 
rule  regulating  the  charge  of  commissions  by  the  defendant  on 
the  sale  of  private  clothing,  or  the  materials  of  which  it  was 
made,  or  of  tea,  sugar,  and  tobacco,  during  the  period  in  which 
the  present  controversy  originated. 

3.  That  the  said  rules  of  1818,  if  ever  applicable  to  said 
subject-matters,  were  superseded  to  that  extent  by  the  rules 
of  1832,  called  the  Red  Book ;  and  that  these  latter  rules  regu- 
lated the  duties  of  the  defendant  and  his  emoluments,  as  to  the 
said  subject-matters  of  controversy  in  this  suit. 

4.  That  there  is  no  error  in  law  in  the  charge  of  the  district 
Judge,  nor  in  the  record,  upon  the  subject  of  the  credits 
claimed  by  the  defendant  for  commissions  on  paying  mechan- 
ics and  laborers  at  the  Pensacola  navy-yard,  and  on  drawing 
and  negotiating  bills  of  exchange ;  that  the  said  claims  of  the 
defendant  depended  upon  the  finding  by  the  jury  of  certain 
facts  in  relation  to  which  evidence  had  been  submitted  on  both 
sides,  and  that  the  finding  of  those  facts  conclusively  estab- 
lishes the  right  of  the  defendant  to  claim  said  credits. 

5.  That  this  court  cannot  revise  the  finding  by  the  jury  of 
the  facts  in  controversy,,  nor  grant  a  new  trial,  nor  reverse  the 
judgment  below,  except  for  error  in  law  appearing  on  the 
judge's  charge,  or  on  the  record. 

6.  That  the  defendant  was  entitled  to  all  the  emoluments  of 
his  office,  which,  by  express  or  implied  contract  with  the 
United  States,  belonged  thereto ;  and  that  the  existing  regu- 
lations of  the  naval  service,  and  the  existing  custom  and  usage 
of  the  navy,  defined  and  formed  a  contract  between  the  gov- 
ernment and  the  defendant  in  this  respect. 
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7.  That  the  defendant  properly  expended  the  money  which 
he  received  from  the  United  States  for  that  purpose,  and  with 
which  he  is  charged  in  accoimt,  and  which  is  sought  to  be  re- 
covered back  from  him  in  this  suit,  in  the  purchase  of  the  cus- 
tomary private  stores ;  and  that  he  was  entitled  to  sell  said 
stores,  in  conformity  with  the  rules  of  the  ship,  to  the  officers 
and  crew  of  the  Constitution,  at  prices  regulated  by  the  existing 
rules  and  usage  of  the  service ;  and  that  he  could  not  lawfully 
be  compelled  to  sell  them  at  lower  rates,  nor  withoiit  a  breach 
of  the  contract  with  him. 

8.  That  defendant,  as  an  inferior  officer,  was  by  law  obliged 
to  submit  to  the  orders  of  Commodore  Claxton  in  the  premises ; 
and  that  by  so  submitting  he  lost  none  of  his  rights  as  purser, 
but  is  entitled  to  assert  them  in  this  suit. 

9.  That  the  ratification  of  the  said  Commodore's  conduct  in 
the  premises  by  the  Secretary  of  the  Navy,  with  a  full  knowl- 
edge of  the  facts,  rendered  the  United  States  liable  for  any  loss 
sustained  by  the  defendant  resulting  from  a  breach  of  contract 
as  aforesaid,  and  from  the  orders  of  said  Commodore,  so  rati- 
fied; and  that  the  Secretary  had  ^o  right  to  diminish  the 
established  rates  of  profit  with  respect  to  stores  purchased  by 
defendant  prior  to  such  diminution. 

10.  That,  under  the  evidence  in  the  cause,  it  was  right  to 
submit  to  the  jury,  as  a  question  of  fact,  what  were  ^'articles of 
secondary  necessity  " ;  and  also  to  charge  them,  that,  if  they 
were  satisfied  from  the  evidence  of  the  existence  of  a  usage  to 
consider  clothing,  and  the  materials  whereof  clothing  is  made, 
as  such  articles,  and  to  charge  an  advance  thereon  of  twenty- 
five  per  cent.,  such  usage  was  evidence  of  the  construction 
given  to  the  law,  and  regulated  the  rights  and  duties  of  those 
acting  within  its  limits. 

11.  That  there  was  no  error  in  charging  that  the  defend- 
ant was  entitled  to  a  credit  for  the  actual  loss  proved  by  him 
to  have  been  sustained  in  consequence  of  being  compelled  to 
sell  his  stores  at  the  advance  of  ten  per  cent,  only,  if  he  were 
authorized  to  charge  an  advance  of  twenty-five  per  cent,  on 
the  same.  Nor  in  charging  that  he  was  entitled  to  such  credit 
for  all  actual  loss  in  consequence  of  the  said  order  of  Conuno- 
dore  Claxton. 

12.  That  there  is  no  error  in  law  in  the  cha^e  of  the  dis- 
trict judge. 

13.  That  the  defendant  was  entitled  to  set  off  all  equitable 
as  well  as  legal  credits  which  he  had,  and  had  duly  preferred 
against  the  United  States ;  and  that  his  claims  in  this  case,  if 
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found  by  the  jury,  were  equitable  credits,  which  he  had  aright 
to  set  off  against  the  plaintiffs'  claim. 

14.  That  there  was  no  error  in  allowing  the  defendant  to 
remit  a  portion  of  his  credits,  as  allowed  him  by  the  jury ;  nor 
in  entering  the  judgment  accordingly. 

Upon  the  first  point,  the  counsel  for  the  defendant  in  error 
cited  the  case  of  United  States  v.  Tingey,  5  Peters,  115, 
126,  and  a  circular  from  the  Navy  Department  dated  March, 
1832. 

The  pay  from  the  treasury  to  pursers  was  regulated  by  the 
act  of  18th  April,  1814,  sec.  1,  (3  Stat,  at  Large,  136,)  which 
provided,  that  '^  the  pay  and  subsistence  of  a  purser  should  be 
forty  dollars  per  month,  and  two  rations  per  day." 

By  the  act  of  March  3d,  1835,  (4  Stat,  at  Large,  766,  767,) 
it  was  provided,  that  '*  no  allowance  shall  hereafter  be  made  to 
any  officer  in  the  naval  service  of  the  United  States,  for  draw- 
ing bills,  for  receiving  or  disbursing  money,  or  transacting  any 
business  for  the  government  of  the  United  States,"  &c. 

The  act  of  August  26th,  1842,  (6  Stat,  at  Large,  636,) 
introduced  a  new  system  with  reference  to  pursers,  and  pro- 
vides, section  3,  that,  <<  in  lieu  of  the  pay,  rations,  allowan- 
ces, and  other  emoluments  authorized  by  the  existing  laws 
and  regulations,  the  annual  pay  of  pursers  shall  be  as  fol- 
lows," &c.  This  act  also  provided  for  the  purchase  of  all  sup* 
plies  for  the  navy  to  be  made  with  the  public  money,  under 
regulations  to  be  prescribed  by  the  executive.  And  pursers 
are  prohibited  thereafter  from  "  charging  any  profit  or  percent- 
age upon  stores  or  supplies  to  persons  in  the  naval  service,  oth- 
er than  those  thereinafter  prescribed." 

The  Red  Book,  p.  IS,  provides,  under  the  head  of  "  Allow- 
ance to  Pursers,"  as  follows :  — 

"  <^  1.  An  allowance  of  commission  of  2^  per  cent,  upon  pay- 
ments made  by  pursers  is  of  ancient  date. 

**  <^  2.  Pursers  are  allowed  a  commission  of  6  per  cent,  on  the 
amount  of  sales  of  dead  men's  clothes.  They  are  also  allowed 
5  per  cent,  upon  clothing  distributed  to  the  crew.  January  29, 
1803. 

"  25  per  cent,  upon  articles  of  secondary  necessity,  embrac- 
ing all  articles  not  denominated  luxuries,  upon  which  5  per 
cent,  is  not  charged.     27  July,  1809. 

"  60  per  cent,  upon  luxuries,  such  as  tea,  coffee,  sugar,  and 
tobacco,  when  furnished  either  to  officers  or  crew. 

"  In  vessels  of  20  guns,  an  additional  allowance  is  made  upon 
groceries  of  5  per  cent.,  and  in  vessels  under  20  guns,  of  10  per 
cent,  upon  the  same  articles." 
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RedBook,  p.  50:  — 

''  ^  1.  Pursers  must  transmit  to  the  Navy  CommissioDoni  a 
certified  invoice  of  all  articles  provided  by  them  for  vessels 
bound  on  a  cruise,  including  all  articles  procured  to  be  sold  for 
their  own  benefit.     October  20,  1830."^ 

''  ^  3.  All  bills  of  exchange  drawn  by  pursers  on  the  depart- 
ment must  be  in  favor  of  and  indorsed  by  the  commander  of 
the  vessel  or  squadron.  A  separate  letter  of  advice  must  ac- 
company each  bill,  stating  (among  other  things)  the  rate  of  ex- 
change at  which  the  bill  is  negotiated,  d&c.,  d&c.  August  10| 
1824" 

Upon  the  second  point,  the  counsel  for  the  defendant  cited 
numerous  passages  from  the  Blue  Book,  to  show  the  rate  of  ad- 
vance which  pursers  might  charge  upon  what  are  called  ''pri- 
vate stores  ";  but  as  the  court  did-  not  decide  the  point,  these 
references  are  omitted. 

3d  point.  The  counsel  contended  that  the  issue  of  the  Red 
Book,  by  competent  authority,  superseded  the  Blue  Book  in 
the  matter  of  the  emoluments  of  pursers.  United  States  v.  Mc- 
Daniel,  7  Peters,  14;  Act  of  Congress  of  March  2, 1833,  for  the 
relief  of  E.  B.  Babbit. 

Upon  the  fourth,  fifth,  sixth,  seventh,  and  tenth  points,  on 
defendant's '  brief,  it  is  submitted,  that,  if  the  duties  and 
emoluments  of  the  purser  were  regulated  by  no  statute,  but 
dependent  upon  rules  and  usage,  it  was  the  duty  of  the  district 
judge  to  submit  the  question  of  fact  to  the  jury,  what  the  usage 
in  the  matter  was,  under  the  evidence  presented  on  both  sides ; 
and  that  he  was  right  in  directing  them  to  regulate  their  ver- 
dict in  accordance  with  their  view  of  the  usage. 

Although  there  can  be  no  u^e  reoognized  by  the  court 
which  is  contrary  to  law,— and  usage  cannot  alter  the  law,-^> 
yet  it  is  evidence  of  the  construction  given  to  it ;  and  when  the 
usage  is  establisl^ed,  it  regulates  the  rights  and  duties  of  those 
within  its  limits.     7  Peters,  14,  15,  before  cited. 

Allowances  and  emoluments  were  recognized  by  statute,  as 
belonging  to  pursers ;  and,  of  course,  they  were  entitled  to 
these,  as  matter  of  contract,  whenever  they  rendered  the  proper 
service.  As  specially  applicable  to  the  fifth  point,  the  counsel 
for  defendant  cited  Henderson  v.  Moore,  5  Cranch,  11 ;  Barr  v. 
Gratz,  4  Wheat.  213;  Biunt's  Lessee  v.  Smith,  7  Wheat.  248; 
Brown  v.  Clarke,  4  How.  4 ;  Zeller  v.  Eckert,  Ibid.  298. 

The  jury  have  found  the  fact,  that  the  defendant  performed 
these  duties  upon  request,  over  and  above  the  regular  duties  of 
his  appointment,  that  it  has  been  the  practice  of  the  govern- 
ment to  allow  to  pursers  extra  compensation,  and  that  the  de- 
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fendant  performed  these  particular  services,  with  an  under- 
standing on  both  sides  that  he  should  be  compensated  for  them 
as  extra  services.  Surely  there  can  be  no  legal  objection,  un- 
der these  circumstances,  to  the  defendant's  claim,  upon  this 
head. 

As  to  the  eighth  and  ninth  points,  it  is  remarked,  that  the  Na- 
vy Commissioners'  Rules,  p.  21,  section  10,  provide,  —  "If  any 
officer  shall  receive  an  order  from  his  superior,  contrary  to  the 
general  instructions  of  the  Secretary  of  the  Navy,  or  to  any 
particular  order  he  may  have  received  from  the  said  Secretary 
of  the  Navy,  or  any  other  superior,  he  shall  represent  in  writ- 
ing such  contrariety  to  the  superior  from  whom  he  shall  have 
received  said  order ;  and  if,  after  such  representation,  the  supe- 
rior shall  still  insist  upon  the  execution  of  his  order,  the  officer 
is  to  obey  him,  and  to  report  the  circumstances  to  the  com- 
mander of  the  ship,  to  the  commander  of  the  fleet  or  squadron, 
or  to  the  Secretary  of  the  Navy,  as  may  be  proper." 

This  mode  was  strictly  pursued  by  the  defendant ;  and  he, 
of  course,  lost  none  of  his  rights  by  obeying  the  law. 

Upon  the  eleventh  and  twelfth  points  on  defendant's  brief, 
it  is  submitted,  that  the  defendant  received,  by  the  ver- 
dict and  judgment  below,  no  allowance  or  equitable  credit, 
except  as  a  compensation  for  actual  loss  theretofore  sustained 
by  him,  in  consequence  of  the  erroneous  construction  of  the 
rules  regulating  his  compensation  on  the  part  of  the  officers 
of  the  government.  He  being  entitled,  by  contract  and  law,  to 
dispose  of  the  stores,  which  had  been  purchased  by  him  prior  to 
any  change  of  existing  regulations,  at  a  fixed  rate  j  and  having 
been  compelled  by  his  superior  officer,  (whose  orders  were  sub- 
sequently ratified  by  the  government,)  to  part  with  them  at  a 
less  rate,  —  or,  in  other  words,  the  credit  arising  from  sales 
made  by  him,  to  which  he  was  entitled  as  an  ofiset  against  the 
money  placed  in  his  hands  by  the  government,  being  illegally 
diminished  by  the  auditing  officers  of  the  United  States,  —  he 
is  at  liberty  in  a  suit  against  him,  brought  to  recover  the  bal- 
ance of  mbney  in  his  hands,  to  assert  his  rights  to  the  proper 
rate  of  profit,  and  to  defalk  that  from  the  debit  side  of  his  ac- 
count. The  government  having  deposited  in  the  purser's  hands 
a  sum  of  money,  with  authority  and  instructions  to  buy  certain 
goods  therewith,  and  to  dispose  of  them  at  fixed  rates,  cannot, 
after  his  purchase  and  subsequent  disposition  of  these  goods, 
call  upon  him  to  refund  the  money,  without  an  allowance  to 
him  of  the  rates  of  profit  originally  agreed  upon  between  them. 
If,  for  example,  he  bought  an  article,  with  the  government 
money,  for  fifty  cents,  which  he  was  entitled  to  dispose  of  for 


JANUARY  TERM,  1850.  101 

The  United   States  v.  Buchanan. 

seventy-five  cents,  and  the  United  States  subsequently  compel 
him  to  sell  it  for  sixty-two  and  a  half  cents,  they  cannot,  in 
calling  him  to  account  for  the  money  intrusted  to  him,  deny 
his  right  to  charge  them  with  the  difference  of  twelve  and  a 
half  cents,  which  would  make  up  his  legal  profit  on  the  trans- 
action. They  become,  in  equity,  bound  themselves  to  reim- 
burse him  for  the*actuai  loss  of  profit  accniing  from  their  act. 
And  such  was  the  judge's  charge.  He  instructed  the  jury  to 
allow  "  only  the  actual  loss  sustained  by  the  defendant,  and 
not  any  prospective  or  anticipated  profits."  United  States  v. 
Hawkins,  10  Peters,  125,  shows  the  manner  in  which  the  pur- 
sers' accounts  are  adjusted  at  the  treasury. 

Upon  the  thirteenth  point,  the  following  authorities  are  ad- 
duced (a  part  of  these  authorities  are  also  applicable  to  the  fifth 
point) :  —  United  States  v.  Ripley,  7  Peters,  18 ;  United  States  v* 
McDaniel,  7  Peters,  1 ;  United  States  v.  Fillebrown,  7  Peters, 
28;  United  States  v.  Wilkins,  6  Wheat.  135. 

The  same  general  principle  as  to  the  right  of  set-off  is  laid 
down  in  United  States  v.  Robeson,  9  Peters,  319 ;  United  States 
V.  Bank  of  the  Metropolis,  15  Peters,  377. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  presenting  three  distinct  grounds  of 
exception  to  the  judgment  rendered  in  the  court  below. 

Neither  of  these  is  claimed  to  justify  us  in  revising  the  find- 
ing of  the  jury  on  the  evidence,  though  the  verdict  was  not 
acceptable  in  some  respects  to  the  district  judge  who  tried  the 
cause,  but  should  have  been  scrutinized  by  him,  if  at  all,  and, 
if  clearly  wrong,  submitted  to  another  jury  for  correction  on 
the  motion  for  a  new  trial.  The  exceptions  to  be  now  con- 
sidered are,  therefore,  confined  to  the  instructions  given  to  the 
jury  concerning  the  claims  made  in  set-off  by  the  original  de- 
fendant, and  are,  that  they  all  were,  in  point  of  law,  incorrect. 

Those  claims  were,  — 

1st.  For  commissions  for  drawing  bills  of  exchange. 

2d.  For  commissions  on  payments  made  to  mechanics  and 
laborers  at  the  navy-yard  at  Pcnsacola. 

3d.  For  loss  of  commissions  on  sales  of  slops,  and  loss  by 
depreciation  of  property  in  the  Pacific. 

The  claim  for  commissions  for  drawing  bills  of  exchange 
is  founded  on  such  service-,  performed  at  times  from  May,  1827, 
to  February,  1830.  But  it  appears  that  such  commissions 
were  not,  at  any  period,  usually  allowed  to  permanent  pur- 
sers. And  though  one  or  two  instances  were  given  of  such 
allowances  under  peculiar  circumstances,  they  were  limited 
9* 
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to  that  number ;  and  on  the  10th  of  November,  1826,  com- 
missions to  commanders  of  squadrons,  and  ''  officers  of  any 
grade/'  for  drawing  such  bills,  were  expressly  abolished.  (Red 
Book  in  the  Navy,  p.  10  and  p.  27.  See  also  Letter  of  4th 
Auditor,  26th  June,  1844;  Circular,  1st  April,  1833.) 

When  the  present  claim  was  presented  to  the  department 
by  Mr.  Buchanan,  in  1831,  it  was,  therefore,  rejected,  and  seems 
to  have  been  abandoned  by  him  for  nearly  ten  years  after,  when, 
another  difficulty  arising  as  to  other  transactions  of  his  in  the 
Pacific,  this  claim  was  revived,  and  offered  in  set-off  to  a  suit 
by  the  government  for  moneys  then  recently  advanced  to  him. 

On  what  ground,  then,  could  th^  district  judge  properly 
'leave  its  allowance  to  the  jury,  as  he  did  at  the  trial  in  this 
case  ?  It  seems  to  us,  that  he  should  have  instructed  them 
that,'  in  point  of  law,  neither  any  act  of  Congress,  nor  any 
regulation  of  the  department,  justified  the  allowance;  that 
the  service  performed  was  an'  ordinary  one,  connected  with 
a  purser's  official  duties,  and  consequently,  for  which,  ia 
point  of  law,  he  was  entitled  to  no  extra  compensation  by 
way  of  commissions  or  otherwise.  (See  Gratiot  v.  United 
States,  4  How.  112.) 

The  two  cases,  often  relied  on  to  justify  such  an  allowance, 
were  both  claims  for  what  was  deemed  by  the  court  extra 
siervice.  (United  States  v.  McDaniel,  and  United  States  v.  Fil- 
lebrown,  7  Pet.  16  and  28.) 

On  the  subject  of  a  usage  or  custom,  attempted  to  be 
proved,  to  overturn  these  principles  and  decisions,  it  seems 
to  us  that  the  judge  should  have  ruled,  that  a  usage  ought 
not  to  be  permitted  to  be  set  up,  where  a  rule,  as  here,  is  not 
doubtful,  but  settled.  (Brown  v.  Jackson,  2  Wash.  C.  C.  24 ;  6 
Binney,  417.)  And  that  a  usage  or  custom,  when  admissible, 
must,  in  order  to  be  valid,  be  ancient,  reasonable,  and  generally 
known,  (3  Wash.  C.  C.  149,)  and  also  be  certain  (United  States 
V.  Duval,  Gilpin,  372).  Consequently,  when  it  appeared  here 
that  the  compensation  was  fixed  or  clear,  and  when  it  appeared 
that  only  one,  or,  at  the  furthest,  two  extra  allowances  could 
be  proved  of  commissions  for  such  services  by  permanent 
pursers,  and  those  under  peculiar  circumstances,  he  should 
have  directed  that,  in  point  of  law,  these  last  did  not  con- 
stitute a  valid  usage  or  custom,  and  that  there  was  nothing 
properly  to  be  left  to  the  jury  on  the  subject.  In  the  United 
States  v.  McDaniel,  7  Pet.  16,  the  ugage  had  existed  uninter- 
ruptedly for  fifteen  years. 

There  is  a  very  good  description  of  a  custom  or  usage  in 
ch.  1,  art.  3,  of  the  Civil  Code  of  Louisiana :  —  "  Customs  result 
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from  a  long  series  of  actions,  constantly  repeated,  which  haye, 
by  such  repetition  and  by  uninterrupted  acquiescence,  acquired 
the  force  of  a  tacit  and  common  consent."  How  imperfectly 
the  evidence  in  the  present  case  meets  the  requirements  of 
such  a  definition  as  this,  or  of  any  legal  view  of  a  valid  usage, 
is  so  obvious  as  not  to  need  further  explanation. 

The  second  claim,  for  paying  mechanics  and  laborers  at  the 
navy-yard  at  Pensacola,  from  1835  to  1837,  stands  in  a  simi- 
lar condition.  It  was  a  service  expressly  imposed  on  a  purser 
of  a  yard  as  official,  by  the  Blue  Book  of  the  navy,  as 
early  as  1818  (p.  14). 

But  the  judge  instructed  the  jury,  that  this  book  had  ceased 
to  be  in  force.  In  this  he  erred.  For  the  Navy  Department, 
in  1831,  had  expressly  and  officially  published,  that  it  was 
still  "  in  full  force,"  except  in  two  or  three  other  particulars, 
specified  in  a  note  to  the  Red  Book  (p.  49,  note).  The  latter, 
also,  was  then  first  printed,  and  not  only  did  not  profess  to 
repeal  the  former,  but  such  was  not  its  legal  efiect.  The  Blue 
Book  related  chiefly  to  other  matters  than  what  were  in  the 
Red  Book,  and  which  were  as  necessarily  to  remain  regulated 
by  the  former  after  the  publication  of  the  latter  as  before,  and 
even  now  as  then. 

The  Blue  Book  concerns  the  complement  of  officers  an4 
men  for  vessels  of  different  sizes,  the  duties  of  those  officers 
.on  shipboard  and  at  yards,  salutes,  recruiting,  &c. ;  and  irot, 
like  the  Red  Book,  relating  to  decisions  in  the  civil  adminis- 
tration of  the  department,  and  circulars,  orders,  &c.,  connected 
with  it. 

The  latter  was  a  mere  collection  of  these  latter  matters,  be- 
fore existing  dispersed  and  in  manuscri(>t ;  and  being  compiled 
and  printed  for  the  benefit  of  navy  officers,  as  well  as  the  de- 
partment, the  date  of  each  decision  and  circular  was  given, 
so  that  officers  might  see,  if  decisions,  regulations,  or  circulars 
conflicted  in  any  degree,  as  they  sometimes  might,  which  was 
of  most  recent  date,  and  consequently  often  modifying  or  super- 
seding one  made  earlier.  The  Red  Book  introduced  nothing 
new  into  the  service,  nor  professed  to  do  it,  but  merely  ar- 
ranged and  made  more  generally  known  by  printing,  in  1831, 
what  had  before  taken  place  on  the  matters  described  in  it,  as 
had  been  done  in  relation  to  some  matters  in  the  Blue  Book, 
by  printing  and  distributing  that  in  1818,  as  well  as  compiling 
and  publishing  in  that  other  things  new  and  permanently 
useful. 

There  being,  then,  no  repeal  of  this  part  of  the  Blue  Book 
relating  to   the  duties  of  pursers  at  yards,  the  payment  of 
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mechanics  and  laborers  stood,  as  ever  since  1818,  if  not  longer, 
an  official  duty  of  pursers  stationed  at  them. 

The  idea  of  attempting  to  set  up  a  usage  to  pay  commis- 
sions for  this  service,  and  leave  merely  one  case  of  the  kind 
to  the  jury  as  evidence  of  such  a  usage,  was  altogether  un- 
tenable on  sound  principles,  as  before  shown  under  the  first 
claim.  All  the  other  cases  referred  to  in  support  of  such  a 
usage  or  custom  were  not  cases  to  allow  commissions,  though 
sometimes  to  sanction  a  sum  of  money  for  a  clerk. 

But  even  this  last  had  been  abolished  as  early  as  1826,  long 
before  the  service  performed  by  the  original  defendant,  and 
only  an  additional  steward  had  been  since  allowed  at  yards 
where  the  workmen  were  numerous.  (Red  Book,  52.  See 
Letter  of  4th  Auditor,  June  26,  1844,  and  Circular  of  1st 
April,  1833.) 

There  is,  likewise,  another  defect  in  the  instructions  to  the 
jury  on  both  of  these  points,  in  permitting  the  testimony  of 
naval  officers,  and  sometimes  of  subordinate  ones,  rather  than 
the  head  of  the  department,  to  go  to  the  jury  to  enable  them 
to  decide  what  were  and  were  not  official  duties,  when  it  was 
rather  the  province  of  the  court,  after  being  duly  informed  from 
proper  sources,  to  settle  that  as  a  question  of  law,  and  direct 
the  jury  upon  it.     (4  How.  80 ;  6  Binney,  417.) 

The  third  ground  of  claim,  and  the  instructions  upon  it,  are 
in  some  respects  different,  and  remain  to  be  considered. 

This  claim  was  for  commissions  lost  on  the  sale  of  slops 
and  for  depreciation  in  property,  caused  by  orders  of  Com- 
modore Claxton  in  the  Pacific  in  1839. 

The  latter,  finding  that  an  unusual  quantity  of  some  kinds 
of  clothing  had  been  issued  by  the  defendant  from  his  private 
stores,  on  which  an  advance  of  twenty-five  per  cent,  had  been 
charged,  and  only  a  small  quantity  from  the  public  stores,  on 
which  only  ten  per  cent,  advance  was  charged,  interposed  and 
issued  an  order  against  taxing  the  crew  over  ten  per  cent,  ad- 
vance on  certain  articles  of  wearing  apparel,  on  which  the  de- 
fendant insisted  he  was  entitled  to  twenty-five.  This  claim 
is  for  a  loss  of  the  difference  between  ten  and  twenty-five  per 
cent,  on  what  was  and  hiight  have  been  sold,  and  loss  by  de- 
preciation on  articles  not  sold.  Considering  the  views  enter- 
tained by  this  court  on  the  impropriety  in  law  of  allowing  this 
claim  to  be  put  in  at  all  in  set-off  to  this  action,  it  is  not  neces- 
sary to  decide  here  which  percentage  was  the  proper  one. 

On  the  one  hand,  the  opinion  of  the  Commodore  was  sus- 
tained by  that  of  Mr.  Paulding,  then  Secretary  of  the  Navy, 
-^presumed  to  be  best  acquainted  with  the  previous  construe- 
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tions  in  the  Navy  Department,  —  and  by  the  express  language 
of  the  Blue  Book  (pp.  103  and  105),  and  by  some  early  de- 
cisions published  in  the  Red  Book  (p.  18),  as  well  as  by  the 
views  of  some  of  the  members  of  this  court ;  yet  other  con- 
structions of  these  decisions  tend  to  sustain  the  claim,  as  do 
the  views  of  other  members  of  this  court. 

Whichever  of  these  constructions,  then,  may  be  correct,  is 
not  now  settled,  because  we  think  it  clear,  that  such  a  claim 
as  this  is  not  allowable  at  all  by  way  of  set-off  to  an  action 
brought  by  the  government. 

The  statute  of  March  3d,  1797,  which  allows  set-offs,  has 
had  a  very  liberal  construction  by  this  court,  ex^nding  it  to 
matters  even  distinct  from  the  cause  of  action,  if  only  such  as 
the  defendant  is  entitled  to  a  credit  on,  whether  equitable  or 
legal.  (United  States  v.  Wilkins,  6  Wheat.  135;  Ripley  v. 
United  States,  7  Pet.  25.) 

The  object  is  to  settle  between  the  parties  their  mutual  aO' 
counts  or  debts.     (See  the  Act  of  Congress.) 

But  any  wrongs  or  torts  done,  and  any  unliquidated  damages 
claimed,  have  never  been  permitted  as  a  set-off.  (Butts  v. 
Collins,  13  Wend.  156;  McDonald  v.  Neilson,  2  Cow.  140; 
Heck  V.  Sheener,  4  Serg.  &  Rawle,  249 ;  10  Serg.  ic  Rawle, 
14.)  This  rule  prevails  when  the  IJnited  States  are  plaintijfs, 
as  well  as  individuals.    (United  States  v.  Robeson,  9  Pet.  325.) 

Much  less  could  wrongs  done  by  others  thsn  the  United 
States,  and  for  whom  it  would  be  a  very  grave  question  wheth- 
er the  United  States  were  in  law  responsible,  be  set  off,  and 
unliquidated  damages  allowed. 

Such  a  transaction,  whether  sounding  ex  delicto  or  ex  con" 
tractu^  seems  to  be  one  between  the  two  officers,  rather  than 
between  one  of  them  and  the  government.  (United  States  v. 
Hawkins,  10  Pet.  134;  9  Pet.  319.) 

It  is  certain,  that  no  action  could  technically  be  sustained 
against  the  United  States  for  any  wrong  done  here  by  Com- 
modore Claxton.  And,  waiving  their  sovereignty  to  bar  a  suit, 
it  is  quite  manifest  that  no  claim  exists  as  a  matter  of  course 
against  the  government  for  a  wrong  done  by  one  officer  against 
another  officer,  or  by  one  officer  against  an  individual,  when 
the  liability  of  the  officer  himself  for  public  acts  is  often 
questionable ;  and  when  the  liability  of  the  government  for 
his  acts,  private  or  public,  is  still  more  in  doubt.  (Garland 
V,  Davis,  4  Howard,  148,  and  cases  there  cited  ;  Story  on 
Agents,  4L2,  note;  Duncan  v,  Findlater,  6  Clark  <S6  Fin. 
903,  910.) 

Nor  does  it  alter  the  case,  if  another  officer,  like  a  Secretary 
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of  the  Navy,  approves  of  the  wrong.  Should  a  post-captain 
go  out  of  the  path  of  his  duty,  or  act  beyond  his  legitimate 
authority,  it  appears  on  its  face  an  affair  between  him  and  the 
sufferer,  and  not  between  the  latter  and  the  government. 

The  defendant,  if  he  has  really  been  wronged  by  Commo- 
dore Claxton,  acting  against  and  beyond  his  official  authority, 
has  not  only  the  usual  modes  of  redress  against  him  in  the 
judicial  tribunals,  (Jones  v.  Bird,  5  Bam.  &  Aid.  837 ;  15  East, 
384,)  but  it  is  gratifying  to  reflect,  that  resort  to  Congress  is 
also  open  for  relief,  and  with  success,  undoubtedly,  should  the 
defendant  be  able  to  satisfy  Congress  he  was  wronged  by  the 
Commodore,  and  that  it  is  just  and  proper  for  the  government 
to  atone  for  any  injury  so  done  to  him  by  another. 

But  some  legislative  sanctioa  to  this  claim,  or  some  recog- 
nition by  Congress  of  a  right  to  it,  would  seem  an  indispen- 
sable preliminary  to  its  allowance  in  any  form  in  the  judicial 
tribunals  against  the  government.  See  United  States  9.  Mc- 
Daniel,  7  Pet.  2  and  16.  ' 

Judge  Story  in  his  work  on  Agents  (^  319)  says:  —  "In 
the  next  place,  as  to  the  liability  of  public  agents  for  torts 
or  wrongs  done  in  the  course  of  their  agency,  it  is  plain  that 
the  government  itself  is  not  responsible  for  the  misfeasance, 
or  wrongs,  or  neglects  or  omissions  of  duty,  of  the  subordinate 
officers  or  agents  employed  in  the  public  service." 

This  view  is  sustained  by  several  adjudged  cases,  among 
which  are  the  United  States  v.  Kirkpatrick,  9  Wheat.  720,  and 
8  Wendell,  403;  United  States  v.  Vanzandt,  11  Wheat.  190; 
1  Peters,  318;  5  Mason,  C.  a  441;  15  East,  393;  6  Clark 
&  Pin.  903. 

Consequently,  the  judge  in  the  District  Court  erred  in  law 
by  permitting  a  set-off,  composed  of  such  a  claim,  to  go  to  the 
jury  at  all.  There  being  error  in  the  instructions  on  all  the 
three  claims,  and  the  judgment  in  the  Circuit  Court  having 
affirmed  that  in  the  District  Court,  it  must  be  reversed  and 
one  entered  disaffirming  it,  and  the  case  remanded  thence  to  the 
District  Court,  in  order  that  there  may  be  a  venire  de  novo  in 
that  court,  and  another  trial  had  in  conformity  to  these  views. 

Mr.  Justice  McLEAN  and  Mr.  Justice  GRIER  dissented 
firom  the  above  opinion. 

Mr.  Justice  WAYNE  did  not  sit  in  the  cause. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
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Eastern  District  of  Pennsylvania,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  courf,  that  the  judgment  of  the  said  Circuit  Court 
affirming  the  judgment  of  the  District  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  enter  a  disaffirmance  of  the  judgment  of  the  Dis* 
trict  Court,  and  to  remand  this  cause  to  the  said  District  Court, 
with  directions  to  that  coUrt  to  award  a  venire  fadae  de  notw, 
and  for  further  proceedings  to  be  had  therein  in  conformity 
to  the  opinion  of  this  court. 


Thomas  Williams,  Administuator  of  Bs^jamin  J«  Baldwin,  de- 
CB/8ED,  Appellant,  v,  John  W.  and  William  Benedict,  trading 
miDBR  THE  Firm  and  Style  of  Benedict  &  Benedict. 

The  lain  <ji  Mississippi  direct  that,  where  the  insolTency  of  the  estate  of  a  deceased 
penon  shall  be  repNorted  to  the  Orphans'  Coart,  that  court  shall  order  a  sale  of  the 
property,  and  distribute  the  proceeds  thereof  amongst  the  creditors  pro  rata,  and 
that  in  the  mean  time  no  execation  shall  issue  opon  a  jndgment  obtained  against 
such  insolvent  estate. 

A  judg:ment  obtained  against  the  adminiijitratorft^c  the  declaration  by  the  Orphans' 
Court  of  the  inuolToncj  of  die  estate,  is  not,  upon  that  account,  enutled  to  a  pref- 
erence ;  but  must  share  in  the  general  distribntion. 

But  this  court  expresses  no  opinion  as  to  the  right  of  State  legislation  to  compel 
foreign  creditors,  in  all  cases,  to  seek  their  remedy  against  the  estates  of  decedents 
in  the  State  courts  alone,  to  the  exclusion  of  the  jurisdiction  of  the  courts  of  the 
United  States. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States,  for  the  Northern  District  of  Mississippi,  sitting  as  a  court 
of  equity. 

The  appellant,  Thomas  Williams,  was  complainant  below,  in 
a  bill  setting  forth,  that  letters  of  administration  on  the  estate 
of  Benjamin  J.  Baldwin,  deceased,  were  granted  to  him  in  Oc- 
tober, 1838.  That  at  the  time  he  entered  upon  said  adminis- 
tration and  made  an  inventory  of  the  estate,  he  confidently  be- 
lieved that  his  intestate's  estate  would  be  amply  sufficient  to 
satisfy  all  his  creditors.  That  at  November  term,  1839,  the 
respondents  obtained  a  jndgment  against  him  in  the  District 
Court  of  the  United  States,  for  a  debt  due  to  them  by  the  in- 
testate. That  the  complainant,  having  then  discovered  that 
the  estate  would  not  be  sufficient  to  pay  the  debts  of  the  de- 
ceased, suggested  its  insolvency  to  the  Probate  Court  on  the 
first  Monday  of  December  following  ;  wheceupon  the  court  ad- 
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judged  the  estate  insolvent,  and  appointed  commissioners  to  re- 
ceive and  audit  the.  claims.  That,  to  the  great  wrong  of  the 
intestate's  other  creditors,  an  execution  has  been  since  issued  on 
the  judgment  of  Benedict  &  Benedict,  and  levied  by  the  mar- 
shal on  a  large  portion  of  the  most  valuable  property  of  the 
intestate,  thereby  preventing  the  sale  of  it  by  the  administrator 
under  the  order  of  the  Probate  Court.  Wherefore  he  prays  the 
court  to  grant  him  a  writ  of  audita  querela^  and  to  order  a  writ 
of  supersedeas  to  issue  to  the  marshal,  to  stay  the  execution, 
and  for  further  relief. 

On  this  bill,  the  judge  ordered  an  injunction  to  issue.  The 
respondents  afterwards  appeared  and  demurred  to  the  bill  for 
want  of  equity,  and  afterwards,  at  June  term,  1845,  upon  hear- 
ing, the  court  decreed  that  defendants'  demurrer  to  plaintiff's 
bill  of  complaint  be  sustained,  and  the  bill  dismissed.  At  the 
same  term,  it  was  ordered  that  the  final  decree  be  enrolled,  and 
an  appeal  allowed  to  this  court.     A  writ  of  error  was  also  issued. 

The  80th  section  of  the  statute  of  Mississippi  concerning  the 
estates  of  decedents  (Howard  &  Hutchinson,  409)  provides 
that,  ''  when  the  estate  both  real  and  personal  of  any  person 
deceased  shall  be  insolvent,  or  insufficient  to  pay  all  the  just 
debts  which  the  deceased  owed,  the  said  estate,  both  real  and 
personal,  shall  be  distributed  to  and  among  all  the  creditors,  in 
proportion  to  the  sums  to  them  respectively  due  and  owing  ; 
and  the  executor  or  administrator  shall  exhibit  to  the  Orphans' 
Court  an  account  and  statement,  &c..  And  if  it  appear  to  the 
said  Orphans^  Court,  that  such  estate  is  insolvent,  then,  after  or- 
dering the  lands,  tenements,  &c.  of  the  testator  or  intestate  to 
be  sold,  they  shall  appoint  two  or  more  persons  to  be  commis- 
sioners, with  full  power  to  receive  and  examine  all  claims  of  the 
several  creditors  of  such  estate,"  &c.,  &c.  And  the  court  are 
afterwards  required  to  make  distribution  pro  rata  among  the 
creditors,  after  paying  the  funeral  expenses,  &c. 

The  98th  section  provides,  that  no  execution  shall  issue  on 
any  judgment  obtained  against  any  such  insolvent  estate,'but  it 
shall  and  may  be  filed  as  a  claim  against  it,  &c. 

The  case  was  argued  by  Mr.  Frederic  P.  Stanton,  for  the 
appellant,  and  Mr,  Pcatherstony  for  the  appellees. 

Mr.  Stanton  said  that  the  equity  of  this  case  was  dependent 
upon  the  peculiar  statutes  of  the  State  of  Mississippi,  which 
require  the  assets  of  insolvent  estates  to  be  divided  amohg 
the  creditors,  in  proportion  to  their  res})ective  demands.  See 
Hutchinson's  Miss.  Code,  ch.  49,  sec.  103,  p.  667. 

This  law  creates  a  lien  in  favor  of  creditors  from  the  time  of 
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the  debtor's  decease ;  and  a  judgment  by  any  creditor,  against 
the  administrator  or  executor,  cannot  affect  the  right  of  the 
other  creditors  to  their  due  proportion  of  the  estate.  Same 
Code,  p.  673. 

The  supreme  court  of  the  State  has  given  an  authoritative 
exposition  of  these  several  provisions,  in  the  case  of  Dye's 
Administrator  v.  Bartlett,  7  Howard,  (Miss.)  227. 

Mr.  Featherston,  for  the  appellees. 

It  is  contended  for  the  appellees,  Benedict  &  Benedict,  that 
the  court  below  did  not  err  in  sustaining  the  demurrer  to  the 
appellant's  bill  of  injunction.  It  is  rather.a  matter  of  surprise 
that  said  bill  should  have  been  granted  by  the  district  judge. 
Appellant  shows,  by  the  allegations  and  admissions  in  his  bill, 
that  the  estate  of  his  intestate  was  rendered  insolvent  by  his 
own  negligence  and  maladministration.  The  largest  debt  due 
the  estate  of  said  Baldwin,  to  wit,  a  note  drawn  by  Henry  A. 
Fowlkes,  of  Alabama,  for  seven  thousand  dollars,  was  lost  to 
the  estate  by  the  refusal  of  the  administrator  to  sue  on  it. 
Other  acts  of  maladministration  are  apparent  on  the  face  of 
the  bill. 

Appellant  has  not,  therefore,  made  out  such  a  case  as  would 
entitle  him  to  relief  in  a  court  of  equity.  Administrators  are 
bound  to  exercise  such  prudence,  diligence,  and  caution  in  the 
administration  of  estates,  as  a  prudent  man,  looking  to  his  own 
interests,  would  exercise  in  the  management  of  his  own  affairs. 
See  Bailey  et  al.  v.  Dilworth,  10  Smedes  &  Marsh.  404. 

They  are  also  required  by  the  statutes  of  Mississippi,  to  be 
prompt  in.reporting  the  insolvency  of  the  estates  of  their  intes- 
tates.    See  Bramlet  v,  Webb  et  al.,  11  Smedes  &  Marsh.  439. 

But  it  is  said  by  the  solicitor  for  the  appellant,  that  "  the 
equity  of  this  case  is  dependent  upon  the  peculiar  statutes  of 
the  State  of  Mississippi,  which  require  the  assets  of  insolvent 
estates  to  be  divided  among  the  creditors  in  proportion  to  their 
respective  demands."  See  Hutchinson's  Miss.  Code,  ch.  49, 
sec.  103,  p.  667. 

It  is  equally  true  that  the  statutes  of  Mississippi  give  judg- 
ment creditors  a  lien  on  all  the  property  of  defendants  from  the 
rendition  of  the  judgment.  See  Hutchinson's  Miss.  Code,  881, 
882,  885,  890,  891,  894;  Dye's  Administrator  v.  Bartlett,  7 
Howard,  (Miss.)  226. 

Benedict  &  Benedict  acquired  a  lien  on  all  the  property  of 
Benjamin  J.  Baldwin,  deceased,  in  the  hands  of  Thomas  Wil- 
liams, his  administrator,  from  the  rendition  of  their  judgment 
in  November,  1839.     This  lieu  could  not  be  defeated  by  any 
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act  of  the  defendant,  Williams.  The  plaintiffs  in  the  court 
below  could  alone  by  their  acts  raise  their  lien.  See  1  Bland's 
Chan.  Rep.  449,  452. 

Nothing  subsequent  could  divest  plaintiffs'  lien  without  their 
consent.  This  judgment  was  rendered  before  the  appellant  de- 
clared the  estate  insolvent.  The  other  creditors,  who  had  not 
obtanied  judgments,  acquired  a  lien  (if  at  all)  from  the  time 
the  Court  of  Probates  declared  the  estate  insolvent,  and  not 
from  the  death  of  the  intestate,  as  insisted  by  counsel  for  ap- 
pellant.    See  Hutchinson's  Code,  673. 

The  plaintiffs,  therefore,  iu  the  court  below,  acquired  by 
their  judgment  a  prior  lien  on  the  estate  of  Baldwin  over  the 
other  creditors.  A  prior  lien  gives  a  prior  right  to  satisfaction. 
See  Andrews  v,  Wilkes,  6  Howard,  (Miss.)  554. 

This  judgment  was  entitled  to  satisfaction,  to  the  exclusion 
of  all  other  creditors.  Nor  will  it  do  injustice  to  other  credi- 
tors to  give  it  such  preference. 

The  case  would  not  be  altered  if  Baldwin  were  alive ;  it 
would  still  be  a  prior  lien.  It  is  an  advantage  gained  over 
other  creditors  by  the  superior  vigilance  of  the  appellees  in  the 
prosecution  of  their  claim  to  final  judgment, — an  advantage 
recognized  and  sustained  by  the  law. 

There  is  no  provision  of  the  statutes  of  Mississippi  which 
operated  per  5c  as  a  stay  of  execution  on  this  judgment  in  the 
court  below.  Nor  is  there  any,  it  is  believed,  which  would  by 
any  fair  or  rational  construction  authorize  the  district  judge  in 
enjoining  it. 

Section  103  of  Hutchinson's  Mississippi  Code,  pages  667, 
668,  relied  on  by  appellant's  counsel,  provides  that  no  suit  shall 
be  commenced  against  an  administrator  after  his  intestate's  estate 
has  been  declared  insolvent,  &c.,  &c.  This  section  can  have 
no  bearing  on  this  case,  because  the  judgment  was  obtained 
and  the  suit  ended  before  th6  estate  was  reported  or  decreed 
insolvent. 

Section  1,  art.  2,  of  the  same  code,  p.  673,  is  also  relied  on. 
This  section  provides,  that,  when  suits  are  pending  against  ad- 
ministrators, and  undetermined  at  the  time  the  estates  of  their 
intestates  are  decreed  insolvent,  execution  shall  be  stayed  after 
judgment,  &c.  This  provision  is  equally  inapplicable  to  this 
case.  This  suit  was  determined,  and  judgment  rendered,  be- 
fore appellant  reported  the  estate  of  Baldwin  insolvent. 

Would  not  a  decision,  bringing  this  case  within  the  meaning 
of  the  above  sections,  (and  they  are  the  only  statutes  relied 
on,)  be  an  act  of  a  legislative  ratlier  than  a  judicial  character  ? 

The  decree  of  the  district  judge  dismissing  the  bill  of  in  June- 
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tion  must  therefore  be  sustained.  No  injustice  Avill  be  done  to 
the  other  creditors.  They  have  their  remedy  against  the  ad- 
ministrator and  his  securities  on  his  official  bond,  for  all  acts  of 
maladministration,  &c.  See  Edmundson  v.  Roberts,  2  Howard, 
(Miss.)  822^  Lerhr  v.  Tarball,  2  ib.  905 ;  Prosser  r.  Yerby,  1 
ib.  87. 

Mr.  JUSTICE  GRIER  delivered  the  opinion  of  the  court. 

The  only  question  raised  in  this  case  depends  on  the  con- 
struction of  the  peculiar  statutes  of  Mississippi.  It  is,  whether 
a  plaintiff  who  has  obtained  a  judgment  against  the  administra- 
tor of  an  intestate's  estate,  before  it  has  been  declared  insol- 
vent, has  such  a  prior  lien  on  the  same  as  will  entitle  him  to 
issue  an  execution  and  satisfy  his  judgment  out  of  the  assets, 
after  the  estate  has  been  declared  insolvent  by  the  Orphans'  or 
Probate  Court,  and  commissioners  appointed  for  the  purpose  of 
distributing  the  assets  equally  among  all  the  creditors. 

The  process,  both  mesne  and  final,  in  the  District  and  Circuit 
Courts  of  the  United  States,  being  conformed  to  those  of  the 
different  States  in  which  they  have  jurisdiction,  the  lien  of  judg- 
ments on  property  within  the  limits  of  that  jurisdiction  de- 
pends, also,  upon  the  State  law,  where  Congress  has  not  legis- 
lated on  the  subject.  In  some  of  the  States,  a  judgment  is  not 
a  lien  on  lands ;  in  others,  there  is  a  lien  coextensive  with  the 
jurisdiction  of  the  court.  In  Mississippi,  a  judgment  obtained 
in  his  lifetime  is  a  lien,  from  the  time  of  its  rendition,  on  all 
the  defendant's  property ;  and  the  property  of  a  decedent  be- 
comes liable  for  his  debts  from  the  time  of  his  death.  (See 
Dye  V.  Bartlett,  7  How.  (Miss.)  224.)  Consequently,  the  lien 
of  a  judgment  obtained  before  defendant's  death  cannot  be  af- 
fected by  a  declaration  of  insolvency  subsequently  made  by  his 
administrator.  But  if,  at  the  time  of  the  death,  the  fund  from 
which  each  of  the  creditors  has  an  equal  right  to  claim  satisfac- 
tion is  insufficient  to  pay  all,  equity  requires  that  one  should 
not  be  permitted,  by  a  mere  race  of  diligence,  to  seize  satisfac-* 
tion  of  his  whole  debt,  at  the  expense  of  another.  Hence,  ^ 
declaration  of  insolvency  must  relate  back  to  the  death,  in  or- 
der that  this  equitable  principle  may  have  its  effect.  Such  ap- 
pears to  be  the  policy  of  the  legislation  of  Mississippi  on  this 
subject,  apparent  in  her  statutes  and  the  decisions  of  her  courts. 

The  case  of  Parker  r.  Whiting,  6  How.  (Miss.)  352,  decided 
in  the  High  Court  of  Errors  and  Appeals  of  that  State,  present- 
ed the  same  point  in  a  case  parallel  with  the  present. 

In  that  case,  as  in  this,  it  was  contended  that  an  administra- 
tor cannot  report  an  estate  insolvent  after  nine  months,  that 
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being  the  period  withia  which  he  cannot  be  sued ;  and  that  a 
judgment  obtained  after  that  time  became  a  lien  on  all  the  prop- 
erty of  the  deceased,  which  cannot  be  destroyed,  raised,  or  su- 
perseded by  the  subsequent  report  of  insolvency,  especially 
when  it  appeared  that  this  insolvency  might  have  been  caused 
by  the  maladministration  of  the  defendant. 

But  that  court  decided  that  the  estate  of  a  deceased  person 
may  be  reported  insolvent  after  the  expiration  of  nine  months 
from  the  grant  of  letters  of  administration  ;  and  that,  when  an 
estate  is  so  reported,  the  lien  of  a  judgment  previously  obtained 
against  the  administrator  is  held  in  abeyance,  and  must  give 
way  to  the  general  and  equal  lien  of  all  the  creditors  which  ex- 
isted at  the  time  of  the  death,  and  to  which  the  declaration  of 
insolvency  must  relate.  Also,  that  the  action  of  the  Probate 
Court  on  a  report  of  insolvency  cannot  be  collaterally  impeach- 
ed ;  and  if  the  insolvency  has  been  caused  by  maladministra- 
tion, the  remedy  is  by  action  for  a  devastavit,  or  on  the  admin- 
istration bond. 

In  this  exposition  of  the  statutes  of  Mississippi,  as  given  by 
her  courts,  we  fully  concur ;  and  it  is  conclusive  of  the  ques- 
tion now  under  consideration. 

As,  therefore,  the  judgment  obtained  by  the  plaintiffs  in  the 
court  below  did  not  entitle  them  to  a  prior  lien,  or  a  right  of 
satisfaction  in  preference  to  the  other  creditors  of  the  insolvent 
estate,  they  have  no  right  to  take  in  execution  the  property  of 
the  deceased  which  the  Probate  Court  has  ordered  to  be  sold 
for  the  purpose  of  an  equal  distribution  among  all  the  creditors. 
The  jurisdiction  of  that  court  has  attached  to  the  assets ;  they 
are  in  gremio  legis.  And  if  the  marshal  were  permitted  to 
seize  them  under  an  execution,  it  would  not  only  cause  mani- 
fest injustice  to  be  done  to  the  rights  of  others,  but  be  the  oc- 
casion of  an  unpleasant  conflict  between  courts  of  separate  and 
independent  jurisdiction.  But  we  wish  it  to  be  understood,  that 
we  do  not  intend  to  express  any  opinion  as  to  the  right  of  State 
legislation  to  compel  foreign  creditors,  in  all  cases,  to  seek  their 
remedy  against  the  estates  of  decedents  in  the  State  courts 
alone,  to  the  exclusion  of  the  jurisdiction  of  the  courts  of  the 
United  States.  That  will  present  an  entirely  different  question 
from  the  present. 

The  decree  of  the  court  below  dismissing  i.ie  bill  must  be 
reversed,  and  a  decree  entered  in  favor  of  complainant  continu- 
ing the  injunction. 

Order, 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
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ord  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Dis- 
trict Court,  with  directions  to  enter  a  decree  in  favor  of  the 
complainant,  continuing  the  injunction  in  this  cause,  and  for  such 
further  proceedings,  in  conformity  to  the  opinion  of  this  court, 
as  to  law  and  justice  may  appertain. 


Ths  United  States,  Appellants,  v.  The  Heirs  of  Boisdoh^. 
Same,  Appellants,  v.  The  Hbiis  of  Powebs. 
Same,  Appellants,  v.  The  Heibs  of  Tuen^e. 

In  1824,  Congress  passed  an  act  (4  Stat  at  Lai^  52),  entitled  "  An  act  enabling  the 
claimants  to  lands  within  the  limits  of  the  State  of  Missouri  and  Territory  of 
Arkansas  to  institnte  proceedings  to  try  the  ▼alidity  of  their  claims." 

The  second  section  provided  that,  in  "  all  cases,  the'party  against  whom  the  judg- 
ment or  decree  of  the  said  District  Court  may  be  finally^  given,  shall  be  entitled  to 
an  appeal,  within  one  year  from  the  time  or  its  rendition,  to  the  Supreme  Court 
of  the  United  States  " ;  and  the  fifth  section  enacted  that  any  claim  which  shall  not 
be  brought  by  petition  before  the  said  courts  within  two  years  from  the  passing  of 
the  act,  or  which,  after  being  brought  before  the  said  courts,  shall,  on  account  of 
the  neglect  or  delay  of  the  claimant  not  be  prosecuted  to  a  final  decision  widiin 
three  yean,  shall  be  for  ever  barred. 

In  1844.  Congress  passed  another  act  (5  Stat  at  Large,  676),  entitled  "  An  act  to  pro- 
vide for  the  adjustment  of  land  claims  within  the  States  of  Missouri,  Arkansas, 
and  Louisiana,  and  in  those  parts  of  the  States  of  Mississippi  and  Alabama,  south 
of  the  thirty-first  degree  of  north  latitude,  and  between  the  Mississippi  and  Pcrdido 
Rivers." 

It  enacted,  ''that  so  much  of  the  expired  act  of  1824  as  related  to  the  State  of  Mis- 
souri be,  and  is  hereby,  revived  and  reenacted,  and  continued  in  force  for  the  term 
of  five  years,  and  no  longer;  and  the  provisions  of  that  part  of  Uie  aforesaid  act 
hereby  revived  and  reenacted  shall  be,  and  hereby  are,  extended  to  the  States  of 
Louisiana  and  Arkansas,  and  to  so  much  of  the  States  of  Mississippi  and  Ala- 
bama as  is  included  in  the  district  of  country  south  of  the  thirty-first  degree  of 
north  latitude,  and  between  the  Mississippi  and  Perdido  Kivers." 

The  act  of  1824,  revived  and  reenacted  by  the  act  of  1844,  did  not  expire  in  five 
years  from  the  passage  of  the  act  of  1844,  so  far  as  regards  appeals  from  the  Dis- 
trict Court  to  this  court  It  will  continue  in  force  until  all  &e  appeals  regularly 
brought  up  from  the,  District  Courts  shall  be  finally  disposed  of. 

The  first  two  of  these  cases  were  appeals  from  the  District 
Court  of  Mississippi.  One  of  them,  viz.,  The  United  States  v. 
The  Heirs  of  Bois(dor6,  was  the  same  case  in  which  a  motion  to 
dismiss  was  made  at  the  preceding  term,  as  reported  in  7  How- 
ard, 658. 

10* 
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The  third  was  an  appeal  from  the  District  Court  of  Louis- 
iana. 

A  motion  was  now  made  to  dismiss  the  whole  three,  upon  a 
ground  which  was  common  to  them  all,  viz.,  that  the  act  of 
1844,  reviving  and  reenacting  the  act  of  1824,  continued  it 
in  force  for  the  term  of  five  years,  and  no  longer ;  and  that,  as 
the  act  was  passed  on  the  17th  of  June,  1844,  it  expired  upon 
the  17th  of  June,  1849.  By  reason  of  which  expiration,  it  was 
alleged,  this  court  had  no  longer  any  jurisdiction  over  the  case. 

By  an  act  of  June  17th,  1844,  (5  Statutes  at  Large,  676,) 
entitled  ''  An  act  to  provide  for  the  adjustment  of  land  claims 
within  the  States  of  Missouri,  Arkansas,  and  Louisiana,  and  ih 
those  parts  of  the  States  of  Mississippi  and  Alabama  south  of 
the  thirty-first  degree  of  north  latitude,  and  between  the  Mis- 
sissippi and  Perdido  Rivers,"  it  is  enacted,  <'  That  so  much  of 
the  expired  act  of  the  26th  of  May,  1824,  entitled  '  An  act  to 
enable  claimants  to  land  within  the  State  of  Missouri  and  Ter- 
ritory of  Arkansas  to  institute  proceedings  to  try  the  validity  of 

their  claims,'  as  related  to  the  State  of  Missouri, be  and 

is  hereby  revived  and  reenacted,  and  continued  in  force  for  the 
term  of  five  years,  and  no  longer ;  and  the  provisions  of  that 
part  of  the  aforesaid  act,  hereby  revived  and  reenacted,  shall  be 
and  hereby  are  extended,"  to  the  States  of  Louisiana,  Missis- 
sippi, &;c.,  "  in  the  same  way,  and  with  the  same  rights,  pow- 
ers, and  jurisdictions,  to  every  extent  they  can  be  rendered  ap- 
plicable, as  if  these  States  had  been  enumerated  in  the  original 
act  hereby  revived,  and  the  enactments  expressly  applied  to 
them,  as  to  the  State  of  Missouri ;  and  the  District  Court  and 
the  judges  thereof,  in  each  of  these  States,  shall  have  and  ex- 
ercise the  like  jurisdiction  over  the  land  claims  in  their  respec- 
tive States  and  districts,  originating  with  either  the-  Spanish, 
French,  or  British  authorities,  as  by  said  aet  was  given  to  the 
court  and  the  judge  thereof  in  the  State  of  Missouri." 

The  act  of  the  26th  of  May,  1824,  thus  revived  and  reenact- 
ed, (4  Statutes  at  Large,  62,)  after  describing  the  classes  of 
cases  embraced  within  its  provisipns,  prescribes,  that  the  claim- 
ants shall  present  a  petition  to  the  District  Court,  setting  forth 
their  claims ;  that  proper  parties,  including  the  district  attorney, 
shall  be  made  ;  that  the  proceedings  shall  be  aondncted  accord- 
ing to  the  rules  of  a  cor  t  of  equity ;  and  that  the  said  court 
shall  have  power  to  hear  and  determine  the  questions  arising 
in  the  cause,  and  to  make  a  decree.  It  then,  in  the  latter  part 
of  the  second  section,  enacts :  —  "  And  in  all  cases,  the  party 
against  whom  the  judgment  or  decree  of  the  said  District  Court 
may  be  finally  given  shall  be  entitled  to  an  appeal,  within  one 
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year  from  the  time  of  its  rendition,  to  the  Supreme  Court  of 
the  United  States,  the  decision  of  which  court  shall  be  final 
and  conclusive  between  the  parties ;  and  should  no  a:ppeal  be 
taken,  the  judgment  or  decree  of  the  said  District  Court  shall, 
in  like  manner,  be  final  and  conclusive." 

By  the  fifth  section  it  is  enacted  ''  that  any  claim  to  lands, 
tenements,  or  hereditaments,  within  the  purview  of  this  act, 
which  shall  not  be  brought  by  petition  before  the  said  courts 
within  two  years  from  the  passing  of  thb  act,  or  which,  after 
being  brought  before  the  said  courts,  shall,  on  account  of  the 
neglect  or  delay  of  the  claimant,  not  be  prosecuted  to  a  final 
decision  within  three  years,  shall  be  for  ever  barred,  both  at  law 
and  in  equity ;  and  no  other  action  at  common  law,  or  proceed- 
ing in  equity,  shall  ever  thereafter  be  sustained,  in  any  court 
whatever,  in  relation  to  said  claims." 

In  the  three  cases  above  mentioned,  petitions  had  been  filed 
in  the  respective  courts,  and  the  district  judge  confirmed  the 
claims  to  the  several  petitioners.  The  United  States  appealed 
to  this  court. 

The  motion  to  dismiss  was  suistained  by  Mr*  Volney  H<nt» 
ard  and  Mr,  Henderson,  and  opposed  by  4fr.  CHllei  and  Mr. 
Johnson  (Attorney-General).  , 

The  motion  and  brief,  as  filed  by  Mr,  Henderson^  were  as 
follows. 

The  appellees  have  presented  their  respective  motions  to  dis- 
miss these  cases,  in  form  as  follows :  — 

"  And  now  at  this  term  come  the  appellees,  by  attorney,  and 
move  the  court  to  dismiss  this  case,  because  the  court  has  no 
jurisdiction  thereof,  in  this,  to  wit:  —  That  the  court  from 
which  this  case  is  brought  here  by  appeal  had  but  a  limited 
and  special  jurisdiction  of  the  case  in  virtue  of  two  acts  of  Con- 
gress, the  one  of  date  17th  June,  1844,  entitled  <  An  act  to 
provide  for  the  adjustment  of  land  claims  within  the  States  of 
Missouri,  Arkansas,  Louisiana,  and  those'  pins  of  the  States  of 
Mississippi  and  Alabama  south  of  the  31st  degree  of  north  lati- 
tude, and  between  the  Mississippi  and  P^rdido  Rivers,'  and 
which  said  act  revived  a  certdn  othel!  expired  act  therein 
recited  of  date  26th  ^y,  1824,  for  five  years  ahd  no  longer, 
and  during  the  operative  ezisteiice  of  whidi  two  acts,  the  de- 
cree in  this  case  was  pronounced.  '  And  TJbcaus^  by  virtue  of 
which  said  act  of  1824,  so  revived  as  aforesaid,  and  by  no  other 
law  or  authority  whatever,  this  court  was  assigned  to  have  a 
like  special  jurisdiction  of  this  case  by  appeal ;  but  which  act, 
so  revived  as  aforesaid,  ceased  and  expired  on  the  17th  of  June, 
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1849,  by  express  legislative  limitation,  without  any  saving 
clause  for  the  adjudication  of  cases  then  pending." 

Assuming  the  facts  to  be  as  set  forth  in  this  motion,  we  con- 
tend that  there  is  now  no  law  in  force  giving  to  this  court  juris- 
diction of  these  cases,  or  of  supplying  any  rule  by  which  it  can 
review  them  ;  and  the  same  must  therefore  be  dismissed. 

It  is  well  settled,  that  this  court  has  no  general  jurisdiction 
in  matters  of  appeal.  That  unless  Congress  authorize  an  ap- 
peal by  statute,  none  can  be  entertained.  11  Pet.  166,  166  ; 
3  How.  104 ;  6  Pet.  495 ;  1  Cranch,  212 ;  3  Oranch,  169 ;  6 
Cranch,  307;  3  Dall.  321,  327;  1  How.  268;  3  How.  317; 
7  Wheat.  38 ;  3  Pet.  193 ;  7  Pet.  668. 

It  is  equally  well  settled,  that  the  United  States  have  no 
greater  claim  to  assert  the  right  of  appeal,  or  any  other  legal 
right  as  a  litigant,  than  a  citizen  has ;  and  have  no  right  of 
appeal  unless  expressly  accorded  to  them  by  act  of  Congress. 
6  Pet.  494;  11  Pet.  166,  166. 

If,  therefore,  it  be  shown  that  the  appeal  given  by  the  stat- 
ute of  1824  was  special,  and  had  its  origin  with  that  statute, 
and  that  the  statute  conferred  a  special  and  peculiar  jurisdiction, 
appellate  as  well  as  original,  and  that  said  statute  has  expired 
or  is  repealed,  we  suppose  the  legal  conclusion  of  such  show- 
ing to  be  demonstrative  in  favor  of  our  motion  to  dismiss, 
unless  some  other  law  be  shown  to  sustain  the  appeal. 

A  mere  glance  at  the  records  and  decrees  in  these  cases,  show 
them  to  have  been  adjudicated  in  pursuance  of  the  authority 
conferred  by  these  two  statutes.  And  the  reading  of  the  statute 
of  1824  will  certify  the  speciality  of  the  jurisdiction  it  confers 
in  every  section. 

It  is  special  as  to  the  States  to  which  it  applies,  being  but 
five  in  number.  Special  as  to  the  classes  of  cases  it  submits 
for  trial ;  and  even  excepts  one  case  of  the  classes  submitted. 

It  is  special  in  designating  the  court  to  have  cognizance  of 
the  cases,  and  directing  the  mode  of  procedure.  Selecting  the 
District  Courts  of  the  United  States,  which  have  no  general 
chancery  jurisdiction,  and  directing  them  to  adjudicate  the 
cases  in  accordance  with  equity  practice. 

It  is  peculiarly  special,  also,  in  enlarging  the  field  of  equity 
power  in  the  latitude  given  for  the  decision  of  these  cases. 
Submitting  thein  to  be  adjudged  in  "  conformity  with  the  prin- 
ciples of  justice,"' and  "according  to  the  law  of  nations;  the 
stipulations  of  any  treaty,  and  proceedings  under  the  same ;  the 
several  acts  of  Congress  in  relation  thereto ;  the  laws  and  ordi- 
nances of  the  government  from  which  it  (the  title)  is  alleged  to 
have  been  derived;  and  all  other  questions  properly  arising 
between  the  claimant  and  the  United  States." 
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It  is  strikingly  special  in,  permitting  the  citizen  to  implead 
and  litigate  with  the  government. 

The  rules  of  evidence  are  special ;  the  common  law  rules 
being  relaxed  in  these  cases. 

The  statute  submitted,  also,  legal  and  complete  titles  to  be 
tried  under  equitable  rules. 

The  decree  to  be  pronounced  was  special  in  its  recitals  and 
requirements. 

The  powers  of  the  court  were  peculiarly  special,  also,  in 
being  permitted  to  decree  the  survey  of  the  claims  adjudged, 
though  affecting  the  public  domain. 

And  the  operation  and  effect  of  the  decree  are  also  singularly 
special,  when,  after  adjudging  the  title  of  the  petitioner  in  his 
favor,  it  deprived  him  of  so  much  of  the  claim  as  the  Ujiited 
States  had  previously  disposed  of,  and  turned  him  over  for 
reclamation  upon  the  public  lands :  the  decree,  to  this  extent, 
thus  operating  as  land  scrip. 

The  time  allowed  for  an  appeal  from  decrees  pronounced  im- 
der  this  statute  is  special,  being  limited  to  one  year. 

Such  are  a  portion  of  the  peculiar  and  special  rules  under 
which  proceedings  in  these  cases  have  been  carried  on,  and  the 
decrees  pronounced,  pursuant  to  the  act  of  26th  May,  1824, 
and  while  it  was  in  force.  And  such  only  must  be  the  rules 
by  which  this  court  can  review  and  revise  these  cases,  if  it  as- 
sumes to  review  them  at  all.  It  must  be  certainly  requisite, 
then,  if  this  court  is  to  review  these  cases  by  these  rules,  (being 
the  rules  by  which  the  court  below  adjudged  them,)  the  rules 
themselves  must  have  vitality,  and  be  in  force.  Because,  from 
no  other  laws  and  from  no  other  source  of  authority,  can  these 
rules  be  invoked,  but  from  the  act  of  1824.  But  this  act,  by 
the  special  limitation  of  the  act  of  1844,  which  revived  it,  was 
prescribed  in  the  precise  measure  and  duration  of  its  operative 
existence ;  and  the  act  again  became  functus  on  the  17th  of 
June,  1849. 

This  act,  therefore,  which  conferred  specially  all  the  juris- 
diction this  court  could  ever  entertain  of  these  cases,  is  now 
as  if  it  had  never  been,  except  as  to  the  rights  it  conferred, 
consummated,  or  established,  while  iu  force. 

This  court,  then,  can  have  no  right  to  retain  these  cases  upon 
its  docket,  because  it  has  no  rule,  law,  or  authority  in  exist* 
ence  by  which  it  can  try  and  adjudge  them.  In  other  words, 
the  jurisdiction  by  which  it  was  contemplated  this  court  should 
have  cognizance  of  these  cases  was  wholly  special,  and  the  law 
which  conferred  it  is  extinct,  and  has  ceased  to  be  a  rule.  And 
this  conclusion  we  think  clearly  sustained  by  the  following  au- 
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thorities.  Miller's  case,  3  Burr.  1456;  1  Hill,  328-336;  2 
Pet.  623,  524;  5  Mart.  (La.)  463;  4  Wend.  211;  6  Wen<L 
526 ;  1  Watts,  258 ;  4  Yeates,  392 ;  17  Louis.  R.  478 ;  Dwar- 
ris  on  Statutes,  676 ;  4  Mann.  &  Ryl.  586  -  588 ;  9  Bam.  &,  Ores. 
760;  12  Moore,  357-359;  4  Moore  &  Payne,  341,  351;  4 
Bingh.  212. 

We  consider  the  court  has  already  construed  this  statute  of 
1824  as  conferring  a  special  jurisdiction,  as  well  as  special  rem- 
edy. United  States  v.  Curry,  6  How.  113.  And  see  6  Pet. 
493  and  11  Pet.  165,  166. 

Coj^ress,  too,  in  extending  this  act  of  1824,  hy  the  act  of 
24th  May,  1828,  (4  Stat,  at  Large,  298,)  obviously  discovers  its 
opinion,  that,  with  the  expiration  of  the  law,  the  jurisdiction 
also  terminated. 

And  so,  too,  in  repealing  the  bankrupt  laws  of  1800  and,  of 
1841.  In  both  instances.  Congress  inserted  a  saving  clause,  to 
save  jurisdiction  in  cases  pending  at  the  time  of  the  repeal ; 
and  without  which,  doubtless,  those  cases  would  have  fallen 
with  the  repeal. 

Mr»  Gillet  said  it  was  not  his  purpose  to  controvert  the  cor- 
rectness of  the  positions  laid  down  in  the  cases  cited  for  the 
motion.  If  there  was  no  statute  in  force  conferring  jurisdiction 
upon  the  Supreme  Court,  he  should  not  contend  that  these  ap- 
peals could  be  heard.  Nor  should  he  insist  that  the  Judiciary 
Act  conferred  any  such  power.  It  was  found  in  the  act  of 
1824,  or  did  not  exist  at  all.  It  has  been  contended,  that  this 
act  expired  in  five  years  from  its  approval,  and  was  revived 
June  17, 1844,  for  ive  years  only,  and  is  not  now  in  force.  He 
denied  the  correctness  of  this  assumption,  and  took  issue  upon 
it.  The  second  and  fifth  sections  of  the  act  of  1824  contain 
limitations  upon  the  claimant,  as  to  the  time  within  which  the 
petition  shall  be  presented,  and  the  cause  heard  and  an  appeal 
taken.  The  residue  of  the  act  is  without  limitation.  As  a 
whole,  it  is  as  permanent  as  any  other  statute.  An  examination 
of  its  provisions,  and  especially  sections  2,  3,  6,  6,  7,  and  11, 
will  prove  this.  The  fifth  section  contains  an  important  limi- 
tation, while  the  seventh  contains  an  important  provision  appli- 
cable to  all  bonds  not  determined  to  belong  to  claimants. 
I'here  is  no  limitation  upon  the  jurisdiction  of  this  court,  when 
|i  cause  is  lawfully  brought  here.  The  act  of  1844  revived 
^d  continued  in  operation  provisions  relating  to  proceedings  in 
the  court  below  only. 

But  if  we  are  in  error  in  this  view  of  the  statute,  then  these 
appeals,  having  removed  the  causes  from  the  court  below,  can- 
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not  be  sent  back  to  that  court.  If  there  is  no  law  empowering 
this  court  to  hear  and  determine  them,  then  it  has  no  power  to 
act  upon  them  at  all,  and  it  can  perform  no  act  which  will  en- 
title either  party  to  any  advantage  which  they  did  not  possess, 
and  could  not  enforce,  on  the  day  when 'the  revival  act  of  1S44 
expired.  To  dismiss  the  appeal,  and  thereby  furnish  evidence 
that  the  causes  had  not  been  lawfully  brought  here  under  the 
act,  would  lay  the  foundation  for  the  claimants  to  contend  that ' 
it  was  never  properly  made,  and  that  they  were  therefore  enti« 
tied  to  patents  under  the  decision  of  the  district  judge. 

Mr,  Johnson  (Attorney-General)  said,'  ^hat,  if  the  construc- 
tion given  to  these  laws  upon-  the  other  side  was  correct,  the 
result  would  be  that  they  could  staiid  Upon  the  decree  below  as 
a  final  decree.  But  all  these  Idnd  laws  did  not  contemplate 
that  the  decree  of  the  court  below  was  to  be  final,  in  case 
either  party  chose  to  appeal ;  and  we  had  obtained  an  appeal 
-when  it  was  properly  tsiken  even  upon  the  showing  of  the 
other  side,  and  when  this  court  had  undoubted  jurisdiction  over 
the  case.  Let  us  look  into  the  act  of  1824,  and  then  examine 
what  part  of  it  was  revived.  The  dispute  is,  whether  the  ju- 
risdiction of  this  court,  when  once  attached,  stopped  when  five 
years  expired  after  the  passage  of  the  act  of  1844  If  we  had 
now  a  case  before  us  arising  under  the  act  of  1824  alone,  with- 
out any  other  act  having  been  passed,  this  court  could  decide  it 
and  settle  the  controversy,  provided  the  appeal  had  been  taken 
in  proper  time. 

(Mr.  Henderson  said  he  conceded  that.) 

Then  if  the  opposite  counsel  concedes  that,  I  think  that  the 
other  consequences  for  which  I  contend  must  follow.  What 
was  the  character  of  the  act  of  1824  ?  It  describes  the  claims 
which  are  to  be  presented,  the  notice  to  be  given,  the  proceed- 
ings to  be  had,  the  principles  by  wljich  the  decision  is  to  be 
governed,  and  states  the  reasons  for  granting  an  appeal  to  this 
court.  The  claimant  had  a  year  to  decide  whether  he  would 
appeal  or  not.  The  District  Attorney  was  directed  to  consult 
the  Attorney-General  whether  or  not  an  appeal  should  be  taken 
in  case  the  decision  was  adverse  to  the  United  States.  If  no 
appeal  was  taken,  the  decree  below  was  final.  If  the  claimant 
succeeded,  a  copy  of  the  decree  was  to  be  presented  to  the 
land  office,  and  he  would  receive  his  patent.  If  he  succeeded 
by  the  judgment  of  this  .court,  he  was  to  present  the  certificate 
of  the  clerk  of  this  court  to  the  land  office,  before  he  could 
receive  a  patent.  But  how  was  this  to  be  done,  if  the  jurisdic- 
tion of  this  court  was  to  cease  after  the  expiration  of  five  years  * 
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from  the  passage  of  the  act  of  1844  ?  It  is  admitted  that,  un- 
der the  act  of  1824,  the  jurisdiction  of  this  court  would  not 
have  ceased.  Therefore,  the  opposite  counsel  must  contend 
that  the  two  acts  are  not  alike  ,-  and  yet  the  act  of  1844  ex- 
tends the  act  of  1824  '^  in  the  same  way,  and  with  the  same 
rights,  powers,  and  jurisdictions  to  every  extent  they  can  he 
rendered  applicable."  Suppose  a  party  were  to  put  off  the 
trial  of  his  cause  in  the  court  below  until  a  late  period,  or  the 
court  was  so  pressed  with  business  that  the  case  could  not  be 
taken  up^  or  that  the  District  Attorney  could  not  immedfately 
report  to  the  Attorney-General,  a  decree  might  be  passed  for 
millions  which  would  be  irrevocably  lost  to  the  government  ; 
and  yet  it  is  admitted  that  this  would  not  have  been  so 
under  the  act  of  1824.  The$e  laws  have  always  looked  to  a 
supervision,  by  this  court,  of  the  decree  of  the  District  Court ; 
and  if  the  opposite  counsel  are  right,  this  act  of  1844  is  an  ex- 
ception to  all  the  laws,  and  Congress  have  committed  a  palpa- 
ble blunder. 

But  reliance  is  placed  by  the  opposite  counsel  upon  the 
phraseology  of  the  act  of  1844,  namely^  that  the  act  of  1824  is 
continued  in  force  for  the  term  of  five  years  and  no  longer. 
What  has  this  court  said  about  the  sam6  expression  in  another 
law  ?  The  act  of  24th  May,  1828,  (4  Stat,  at  Large,  298,) 
was  to  continue  in  force  until  the  26th  of  May,  1830,  and  no 
longer ;.B.nd  yet  cases  were  decided  here  long  after  that  day. 
This  very  question  was  involved  and  decided  in  those  cases. 
If  the  court  had  no  jurisdiction  and  the  appellate  power  had 
expired,  all  these  judgments  are  void.  The  titles  will  be  lost 
to  thousands  of  acres,  which  are  now  held  under  these  judg- 
ments. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  dismiss  this  case,  for  want  of  ju- 
risdiction in  this  court  to  hear  and  decide  it. 

It  appears  that  a  petition  was  filed  by  the  appellees  in  the 
District  Court  of  the  United  States  for  the  Southern  District 
of  Mississippi,  pursuant  to  the  acts  of  Congress  of  May  26, 
1824,  and  of  June  17,  1844,  praying  to  have  confirmed  to  them 
a  large  tract  of  land,  which  they  claimed  under  a  concession 
or  grant  which  they  alleged  had  been  made  to  their  ancestors, 
by  the  Spanish  authorities. 

The  petition  was  filed  on  February  1, 1845,  and  on  the  12th 
of  November,  1847,  the  district  judge  passed  his  decree  con- 
firming the  concession  ;  and  on  the  same  day  the  United 
States  appealed  to  this  court.     The  motion  is  made  to  disniiss, 
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upon  the  ground  that  the  act  of  1844,  which  extended  to  the 
State  of  Mississippi  the  act  of  1824,  and  reeriacted  it  as  to 
claims  in  that  State,  limited  the  duration  of  both  acts  to  five 
years  and  no  longer,  and  that  both  of  these  acts,  so  far  as  con- 
cerns such  claims,  expired  on  the  17th  of  June,  1849 ;  and  this 
court  having  no  appellate  jurisdiction,  unless  conferred  on  it  by 
act  of  Congress,  and  having  derived  the  jurisdiction  it  hereto- 
fore exercised  in  cases  of  this  description  altogether  from  the 
laws  above  mentioned,  its  power  in  this  respect  ceased  when 
the  laws  expired  ;  and  there  being  no  act  of  Congress  now  in 
force  authorizing  it  to  review  the  decree  of  the  District  Court 
for  the  Southern  District  of  Mississippi,  the  appeal  of  the  Unit- 
ed States  ought  to  be  dismissed  for  want  of  jurisdiction. 

It  is  true  that  this  court  can  exercise  no  appellate  power  over 
this  case,  unless  it  is  conferred  upon  it  by  act  of  Congress. 
And  if  the  laws  which  gave  it  jurisdiction  in  such  cases  have 
expired,  so  far  as  regards  claims  in  the  State  of  Mississippi,  its 
jurisdiction  over  them  has  ceased,  although  this  appeal  was 
actually  pending  in  this  court  when  they  expired. 

But  the  court  is  of  opinion  that  the  act  of  1824,  reenacted 
by  the  act  of  1844  for  the  State  of  Mississippi  and  the  other 
States  mentioned  in  that  law,  has  not  expired  so  far  as  regards 
appeals  from  the  District  Courts  to  this  court;  that  it  is  still  in 
full  force,  and  unless  repealed  by  Congress  will  continue  in 
force,  until  all  the  appeals  regularly  brought  up  from  the  Dis- 
trict Courts  shall  be  finally  disposed  of 

The  act  of  1824  originally  extended  only  to  the  Spanish  and 
French  grants  in  the  State  of  Missouri,  and  the  then  Territory 
of  Arkansas.  It  contains  no  clause  limiting  generally  the  dura- 
tion of  the  law.  The  fifth  section  limits  the  time  within  which 
the  claimants  may  file  their  petitions  to  two  years,  and  gives 
the  petitioner  three  years  from  the  time  his  petition  is  brought 
before  the  District  Court,  to  prosecute  it  to  a  final  decision  in 
that  court ;  but  by  the  second  section  either  party  may  appeal 
to  this  court,  within  twelve  months  from  the  time  of  the  final 
decree  in  the  District  Court.  And  as  many  of  the  cases  might 
and  most  probably  would  be  decided  in  the  latter  period  of  the 
five  years  within  which  the  party  is  required  to  present  his 
claim  and  prosecute  it  to  a  final  decision,  it  is  evident  that  the 
jurisdiction  of  this  court  to  hear  and  determine  the  appeal  was 
not  intended  to  be  limited  to  the  same  period.  And  as  there  is 
,no  clause  of  limitation  applying  to  the  whole  act,  nor  as  to  the 
time  within  which  this  court  shall  exercise  the  appellate  power 
conferred  on  it,  the  act  of  1824,  in  this  respect,  is  a  perpetual 
one ;  and  if  any  appeal  were  at  this  day  depending,  which  had 
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been  regularly  brought  up  from  the  State  of  Missouri  or  the 
Territory  of  Arkansas,  the  court  would  have  jurisdiction  to 
hear  and  decide  it. 

This  construction  of  the  original  act  of  1824  is,  indeed,  not 
disputed.  But  it  is  insisted  that  it  is  otherwise  when  taken  in 
connection  with  the  act  of  1844,  which  reenacted  it  for  the 
States  therein  mentioned,  in  one  of  which  this  case  has  arisen. 
And  it  is  contended  that  the  duration  of  the  whole  act  of  1824, 
as  thus  reenacted,  including  the  appellate  jurisdiction  of  this 
court,  is  restricted  to  five  years  from  the  enactment  of  the  law. 

This  construction  cannot  be  maintained.  In  expounding  a 
statute,  we  must  not  be  guided  by  a  single  sentence  or  member 
of  a  sentence,  but  look  to  the  provisions  of  the  whole  law,  and 
to  its  object  and  policy.  And  it  was  evidently  the  intention 
of  the  act  of  1844  to  place  the  claims  under  Spanish  and 
French  grants  in  the  States  therein  mentioned  upon  precisely 
the  same  footing  with  the  claims  in  Missouri  and  the  Territory 
of  Arkansas,  and  to  give  the  claimants  the  same  rights  and  rem- 
edies, including  the  right  to  appeal  to  this  court.  For  it  de- 
clares in  express  terms,  that  the  act  of  1824  shall  be  extended 
to  them,  "  in  the  same  way,  and  with  the  same  rights,  and  pow- 
ers, and  jurisdictions  to  every  extent  they  can  be  rendered  appli- 
cable, as  if  these  States  had  been  enumerated  in  the  original 
act  thereby  revived ;  a:nd  the  enactments  expressly  applied  to 
them,  as  to  the  State  of  Missouri."  Now,  if  they  had  been  in- 
cluded in  the  original  act,  and  the  enactments  applied  to  them 
as  to  the  State  of  Missouri,  it  is  admitted  that  the  appellate 
jurisdiction  of  this  court  would  not  be  limited  to  five  years. 
And  if  it  would  not,  it  necessarily  follows  that  it  is  not  limited 
by  the  act  when  reenacted  and  extended  by  the  law  of  1844, 
For  if  it  were  to  be  so  limited,  and  the  jurisdiction  of  this  court 
ceased  in  five  years,  the  rights  and  powers  and  jurisdictions  in 
relation  to  the  claimants  in  these  States  would  be  different  from 
what  they  would  have  been  if  they  had  been  included  in  the 
original  law.  Such  a  construction  would  in  effect  take  away 
the  jurisdiction  of  this  court,  and  deprive  each  party  of  the  right 
to  appeal  within  twelve  months  in  the  cases  decided  in  the  last 
year  of  the  five,  and  would  make  the  appeal  in  almost  every 
case  inefficient  and  nugatory.  Certainly,  there  could  be  no 
reason- of  policy  or  justice  for  making  such  a  difference  in  the 
jurisdiction  of  this  court  in  different  classes  of  similar  cases ; 
nor  could  such  have  been  intended.  The  error  of  the  appel- 
lees appears  to  have  arisen  from  what  is  evidently  an  inaccu- 
racy of  language  in  the  act  of  1844,  when  it  speaks,  in  the  be- 
ginning of  the  enacting  clause,  of  "so  much  of  the  expired  act 
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of  1824  "  as  related  to  the  State  of  Missouri  Now  the  act  of 
1824,  as  we  have  already  said,  had  not  expired,  and  is  still  in 
force.  But  the  fifth  section  of  the  act,  which  gave  the  claim- 
ant two  years  from  the  date  of  the  law  to  file  his  petition,  and 
three  more  to  bring  it  to  a  final  decision,  h^  expired.  And  the 
whole  context  and  provisions  of  the  act  of  1844  show  that  it 
was  the  intention  of  the  legislature  to  revive  this  portion  of 
the  act  of  1824,  and  to  give  to  the  claimants  in  the  States  there 
mentioned,  as  it  had  given  to  those  in  the  State  of  Missouri, 
five  years  to  establish  their  claims,  and  to  subject  them  in  oth- 
er respects  also  to  the  same  regulations  and  jurisdictions  in 
prosecuting  them  in  the  courts  of  the  United  States.  And  the 
expression,  ^'  so  much  of  the  expired  act  of  1824,"  should/have 
been,  "  so  much  of  the  act  of  1824  as  had  then  expired,''  in  or- 
der to  make  this  clause  consistent  with  the  residue  of  the  act. 
This  evident  inaccuracy  ought  not,  however,  to  embarrass  the 
court  in  expounding  the  act,  which,  taken  aJtogether,  is  suffi- 
ciently plain  in  its  objects  and  intention,  as  well  as  in  its  lan- 
guage. 

The  motion  to  dismiss  this  appeal  must  therefore  be  over- 
ruled. 

The  cases  of  The  United  States  v.  The  Heirs  of  Powers,  and 
The  United  States  v.  The  Heirs  of  Turner,  stand  upon  the 
same  grounds,  and  the  motions  to  dismiss  them  must  therefore 
be  disposed  of  in  like  manner. 

Order. 

On  consideration  of  the  motion  made  by  Mr.  Henderson,  of 
counsel  for  the  appellees,  on  a  prior  day  of  the  present  term  of 
this  court,  to  wit,  on  Friday  the  14th  instant,  to  dismiss  this 
cause  for  the  want  of  jurisdiction,  and  of  the  arguments  of  coun- 
sel thereupon  had,  as  well  against  as  in  support  of  the  said  mo- 
tion, it  is  now  here  ordered  by  this  court,  that  the  said  motion 
be,  and  the  same  is  hereby,  overruled. 
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John    H.    Bbnnett,    Plaintiff    in    erhor,   p.    Samuel    1^. 
butterwoeth, 

Where  a  plaintiff  in  the  court  below  filed  a  petition  for  the  recovery  from  the  de- 
fendant of  four  slaves,  whose  value  he  allcsed  to  be  $  2,700,  and  the  jury  found  a 
verdict  for  the  plaintiff  *'  for  $  1,200,  the  value  of  the  negro  slaves  in  suit,*'  and  the 
plaintiff  thereupon  released  the  judgment  for  $  1,200,  and  the  court  adjudged  that 
ne  ret^over  of  tne  said  defendant  the  said  slaves,  the  case  is  within  the  appellate 
jurisdiction  of  this  court. 

The  plaintiff  averred  in  his  petition,  that  the  slaves  were  worth  $^2,700,  and  by  his 
releasing  the  judgment  for  $  1,200.  the  only  question  before  this  court  is  the  right 
to  the  property.  And  as  the  defendant  below  prosecuted  the  appeal,  the  plaintiff 
cannot  be  allowed  to  deny  here  the  truth  of  his  own  averment  of  the  value  of  the 
property  in  dispute. 

This  case  was  brought  up,  by  writ  of  error,  from  the  District 
Court  of  the  United  States  for  the  District  of  Texas.  The 
facts  are  stated  in  the  opinion  of  the  court. 

A  motion  was  made  to  dismiss  it  for  want  of  jurisdiction, 
because  the  sum  or  matter  in*  controversy  was  not  of  the  value 
of  two  thousand  dollars. 

The  motion  to  dismiss  was  sustained  by  Mr.  Hughes  and 
Mr.  Howardf  and  opposed  by  Mr.  Harris. 

The  reasons  in  support  of  the  motion  were  the  following. 

The  counsel  for  Butterworth  move  to  dismiss  the  writ  of 
enor,  because  the  sum  or  matter  in  controversy  is  not  of  the 
value  of  two  thousand  dollars.  Bennett's  counsel,  on  this  mo- 
tion, have  taken  affidavits  to  show  the  negroes  to  be  worth  two 
thousand  dollars  and  upwards. 

We  contend,  for  the  defendant  in  error,  that  the  affidavits 
cannot  be  read :  — 

1.  Because  they  contradict  the  verdict  of  the  jiuy,  which  is 
a  part  of  the  record.  The  error  complained  of  is,  that  the  court 
erred  in  giving  judgment  for  the  negroes,  instead  of  for  the 
value  assessed  by  the  jury;  while,  on  the  other  side,  it  is 
insisted  that  the  judgment  was  right,  and  properly  for  the  ne- 
groes. The  matter  then  in  controversy  is  the  negroes  and 
their  value.  If  the  court  should  be  of  the  opinion,  that  judg- 
ment in  the  court  below  could  only  have  been  rendered  for  the 
value  assessed,  then  the  judgment  will  be  reversed,  and  judg- 
ment rendelred  on  the  verdict  below  for  that  value ;  and  thereby 
the  plaintiff  in  error,  by  proving  by  affidavits  what  is  insisted 
upon  to  be  the  true  value,  will  get  off  with  paying  the  twelve 
hundred  dollars,  though,  by  his  own  showing,  the  value  is  more 
than  two  thousand  dollars.  Such  a  result  as  this  will  certainly 
not  be  tolerated.     Could  the  matter  be  so  arranged  that,  in 'the 
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event  the  judgment  is  reveraed,  a  jadgment  could  be  rendered 
for  the  true  valaoi  it  might  be  otherwise ;  for  then  in  truth  the 
matter  in  controversy  in  the  Supreme  Court  would  be  of  the 
value  of  two  thousand  dollars ;  but,  as  it  stands,  the  plaintiff 
may  be  enabled  to  get  clear  of  a  delivery  of  the  negroes,  but  in 
no  event  can  be  compelled  to  pay  what  he  says  is  the  true 
value. 

2.  Because  the  judgment  in  the  court  below  was  for  the 
plaintiff ;  and  thift  judgment  it  is  which,  by  the  writ  of  enor, 
is  in  controversy  in  the  Supreme  Court ;  and  upon  an  affirmance 
of  the  judgment  below,  if  the  affirmed  judgment  would  be  for 
the  value  of  $  2,000  or  more,  then  the  court  would  have  juris- 
diction ;  but  in  the  case,  in  any  event,  there  cannot  be  a  judg- 
ment for  more  than  twelve  hundred  dollars,  or  for  the  negroes, 
which  the  record  proves  to  be  of  the  value  of  $  1,200,  and  the 
court  cannot  take  jurisdiction.  Gordon  v.  Ogden,  3  Peters,  33 ; 
Smith  V.  Honey,  3  Peters,  469 ;  Knapp  v.  Banks,  2  How.  73. 

3.  Mr.  Justice  Story  says,  — "  To  support  the  jurisdiction,  it 
is  necessary  that  it  appear  upon  the  face  of  the  record,  or 
upon  affidavits  to  be  filed  by  the  parties,  that  the  sum  or  value 
in  controversy  exceeds  $  2,000,  exclusive  of  costs."  Hagan  v. 
Poison,  10  Peters,  160. 

When  the  value  appears  upon  the  face  of  the  record,  that 
record  must  be  the  only  evidence ;  but  when  it  is  silent,  evi- 
dence aliunde  may  be  looked  to.  When  the  plaintiff  in  his 
declaration  or  petition  claims  more  than  two  thousand  dollars, 
and  the  judgment  is  for  the  defendant  below,  the  court  has 
jurisdiction ;  because,  as  the  court  say  in  Gordon  v.  Ogden, 
the  whole  sum  claimed  "  may  be  still  recovered ;  and,  conse- 
quently, the  whole  sum  claimed  is  still  in  dispute."  But  the 
same  court  say,  in  the  same  case,  **  If  the  writ  of  error  be 
brought  by  the  defendant  in  the  original  action,  the  judgment 
of  this  court  can  only  affirm  that  of  the  Circuit  Court ;  and  con- 
sequently, the  matter  in  dispute  cannot  exceed  the  amount  of 
the  judgment." 

Prom  these  rules  it  would  seem  that  the  record,  when  con- 
taining on  its  face  evidence  of  the  value,  is  conclusive. 

The  rule  as  to  affidavits  was  adopted  of  necessity,  and  applies 
only  in  cases  where  the  record  does  not  furnish  evidence  of  the 
value.  This  is  shown  by  the  case  in  which  the  rule  was  first 
laid  down.     See  Williamson  v.  Kincaid,  4  Dallas,  20. 

Mr,  Harris  against  the  motion. 

The  counsel  for  the  defendant  in  error  have  moved  .to  dis- 
miss the  writ  of  error,  because  the  sum  or  matter  in  contro- 
11* 
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versy  is  not  of  the  value  of  two  thousand  dollars.  But  the 
same  counsel  admits  in  court,  that,  when  the  judgment  was 
rendered,  the  slaves  in  controversy  were  worth  more  than  said 
sum. 

He  contends,  however,  that  affidavits  to  that  effect  cannot  be 
read:  — 

1.  Because  they  would  contradict  the  verdict  of  the  jury. 

2.  Because  the  judgment  of  the  court  below  was  for  the 
plaintiff  for  property  which  the  record  proves  to  be  only  of  the 
value  of  twelve  hundred  dollars. 

And,  in  support  of  these  positions,  he  cites  the  cases  of  Gor- 
don V,  Ogden,  3  Peters,  33  ;  Smith  v.  Honey,  Ibid.  460  ;  Knapp 
V.  Banks,  2  Howard,  73 ;  Hagan  v.  Poison,  10  Peters,  160 ; 
and  Williamson  v.  Kincaid,  4  Dallas,  20. 

Now,  for  the  plaintiff  in  error  it  is  contended,  that  these  au- 
thorities do  not  sustain  the  position  taken  in  the  brief  of  the 
counsel  for  the  defendant  in  error.  In  the  first  three  cases,  it 
was  impossible  to  prove  that  the  sum  in  controversy  amounted 
to  more  than  two  thousand  dollars,  for  judgments  were  rendered 
for  money ;  in  the  first  instance,  for  the  sum  of  four  hundred 
dollars ;  in  the  second,  for  only  one  hundred  dollars ;  and  in 
the  third,  for  $  1,720.  In  the  fourth  and  fifth  cases,  the  amount 
did  not  appear  upon  the  face  of  the  record,  and  the  court  held 
that  the  plaintiffs  in  error  might  prove  by  affidavits  that  the 
value  of  the  property  in  controversy,  in  these  respective  causes, 
amounted  to  more  than  the  sum  of  $2,000.  And  it  may  be 
remarked,  that,  in  the  three  cases  cited  first  above,  the  only 
question  was  whether  the  sum  claimed  in  the  count,  or  that 
which  was  recovered,  ought  to  be  regarded  as  the  amount  in 
controversy  ,*  and  to  which  sum  the  court  should  look  in  order 
to  determine  the  question  of  jurisdiction.  And  the  onus  of 
proving  that  the  value  of  the  property  amounted  to  more  than 
two  thou^nd  dollars  rested  upon  the  plaintiff,  (who  had 
alleged  that  its  value  was  $2,700,)  and  not  upon  the  defend- 
ant in  the  court  below.  Now,  for  the  first  time,  the  burden  of 
making  that  proof  rests  upon  the  defendant  in  that  court,  and 
he  is  prepared  to  make  it. 

It  is  respectfully  suggested,  that  there  can  be  produced  no 
decision  of  this  court  refusing  to  permit  the  plaintiff  in  error  to 
make  such  proof  And  to  deny  the  privilege,  under  the  im- 
posing circumstances  of  this  case,  would,  we  contend,  be  to 
deny  to  the  plaintiff  and  the  defendant  a  mutuality  of  rights 
under  the  statute,  the  benefits  of  which  we  are  seeking  to  ob- 
tain. 

The  case  of  The  United  States  v.  The  Brig  Union,  4  Granch, 
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216,  bears  a  resemblance  to  this,  and  in  that  the  court  permit- 
ted affidavits  to  be  read  to  prove  the  value  of  the  property  in 
controversy ;  see,  also,  Wilson  v.  Daniel,  3  Dallas,  401. 

It  is  further  contended,  that  the  effect  claimed  for  this  ver- 
dict ought  not  to  be  conceded  to  it,  for  that  it  is  illegal,  and 
that  it  ought  to  have  been  set  aside  in  the  court  below.  It  will 
be  seen,  by  reference  to  the  plaintiff's  petition,  —  particularly 
to  the  prayer  thereof,  —  that  this  suit  was  brought  for  the  re« 
covery  of  the  slaves  "  in  spede^^  (not  for  the  recovery  of  their 
value,)  and  for  damages  for  their  unlawful  detention.  The 
important  issue,  viz.  whether  the  right  of  property  was  in  the 
plaintiff  or  the  defendant,  was,  in  the  verdict  of  the  jury,  en- 
tirely omitted.     See  Coffin  v.  Jones,  11  Pick.  46. 

2.  It  did  not  embrace  all  the  issues  which  it  should  have 
done.  See  Crouch  v.  Martin,  3  Blackford,  256 ;  Patterson  v. 
United  States,  2  Wheat.  221 ;  Jewett  v.  Davis,  6  N.  Hamp. 
518. 

3.  It  should  have  found  the  value  of  each  of  the  slaves  sep- 
arately. 

II.  We  further  contend,  that  the  judgment  is  illegal,  because 
it  is  not  responsive  to  the  verdict. 

And  it  is  contended,  on  the  part  of  the  plaintiff  in  error,  that 
he  ought  not  to  be  estopped  from  proving  the  value  of  the 
property  in  controversy  by  a  verdict  which  is  Illegal,  and  is 
not  responsive  to  the  issues ;  nor  by  a  judgment  which  is  en- 
tirely foreign  to  the  verdict.  Estoppels  are  not  favored  in  law, 
because  they  tend  to  exclude  the  truth.  That  such  would  be 
the  case  here  cannot  be  questioned.  Again,  estoppels,  like 
contracts,  must  bind  both  parties,  or  they  will  bind  neither. 

Each  court  is  the  guardian  of  its  own  jurisdiction.  Ken- 
drick  V,  Mcftuary,  Cooke,  480.  And  this  proposition  may  be 
said  to  be  universsdly  correct  in  regard  to  appellate  courts,  estab- 
lished for  the  purpose  of  reexamining  causes  tried  in  inferior 
tribunals,  and  to  correct  the  errors  which  may  be  there  com- 
mitted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  court  have  considered  the  motion  made  in  this  case 
to  dismiss  the  writ  of  error  for  want  of  jurisdiction.  From  the 
mode  of  judicial  proceeding  adopted  in  Texas,  the  motion  pre- 
sents a  new  question,  and  one  that  is  not  free  from  difficulty. 

The  suit  is  not  brought  in  any  of  the  forms  of  action  known 
to  the  common  law.  It  is  instituted  by  petition ;  and  the  plain- 
tiff in  the  court  below  seeks  to  recover  four  slaves,  which  he 
alleges  are  his  property,  and  are  detained  from  him  by  the  de- 
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fendant.  The  value  of  each  slave  is  averred  separately  in  the 
petition,  the  whole  amounting  to  two  thousand  seven  hundred 
dollars.     The  verdict  of  the  jury  is  as  follows :  — 

"  We  the  jury  find  for  the  plaintiff  twelve  hundred  doUarSi 
the  value  of  the  negro  slaves  in  suit,  with  six  and  a  quarter 
cents  damages." 

And  the  record  states,  that  thereupon  the  plaintiff  released  the 
judgment  for  twelve  hundred  dollars  in  open  court ;  and  the 
court  adjudged  that  he  recover  of  the  defendant  the  said  slaves 
and  the  damages  assessed  by  the  jury,  and  his  costs. 

This  proceeding  appears  to  be  a  substitute  for  the  common 
law  action  of  detinue,  and  resembles  it  in  many  respects.  In 
that  action,  if  the  jury  find  that  the  property  belongs  to  the 
plaintiff,  and  is  detained  from  him  by  the  defendant,  they  ought 
to  find  at  the  same  time  the  value  of  each  separate  article  in 
dispute,  and  the  judgment  of  the  court  is  that  the  plaintiff  re- 
cover the  property,  or  the  value  thereof  as  found  by  the  jury, 
provided  he  cannot  obtain  possession- of  the  property,  together 
with  his  damages  and  costs.  Upon  such  a  judgment  a  writ  of 
error  certainly  would  not  lie,  when  the  value  assessed  by  the 
jury  was  less  than  two  thousand  dollars.  For  the  value  of  the 
property  in  dispute  would  be  fixed  by  the  verdict  and  the  judg- 
ment of  the  court,  and  both  parties  would  be  bound  by  it. 

But  in  the  case  before  us,  the  finding  of  the  jury  and  the 
judgment  of  the  court  differ  from  the  proceedings  in  an  action 
of  detinue.  The  gross  value  of  the  four  slaves  is  found  bythe 
jury,  and  not  the  separate  value  of  each  of  them.  And  the 
value  as  found  forms  no  part  of  the  judgment  of  the  court. 
The  plaintiff  was  permitted  to  release  it,  —  and  although  it  is 
said  in  the  record  that  he  released  the  judgment  {ox  this  sum,  yet 
it  appears  that  no  judgment  was  rendered  for  it,  and  that  it  was 
released  before  any  was  given. 

The  judgment  of  the  District  Court  therefore  decides  nothing 
more  than  the  right  to  the  property  specified  in  the  petition ;  and 
whether  that  judgment  is  erroneous  or  not  is  all  that  this  court 
can  examine  into  upon  the  writ  of  error.  The  sum  which  the 
plaintiff  below  (who  is  the  defendant  in  error  here)  is  entitled  to 
recover,  if  the  property  is  placed  beyond  his  reach  and  he  fails 
to.  obtain  possession  of  it,  can  form  no  part  of  the  judgment  of 
this  court.  The  only  matter  in  controversy  is  the  four  slaves ; 
and  their  actual  value,  whatever  it  may  be,  is  the  value  of  the 
matter  in  dispute. 

Now  if  the.  judgment  of  the  District  Court  had  been  for  the 
defendant,  the  plaintiff  would  evidently  have  been  entitled  to 
maintain  a  writ  of  error.     And  as  he  sues  for  the  specific  prop- 
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eity,  aud  avers  the  value  to  be  $  2,700,  he  would  have  been 
entitled  to  the  writ,  even  if  he  had  laid  his  damages  for  the 
detention  below  $  2,000.  For  the  averment  of  value  when  he 
sues  for  property  shows  the  value  of  the  thing  in  controversy, 
as  much  as  the  averment  of  debt  or  damage,  when  he  sues  for 
money.  And  when  he  has  rejected  the  value  found  by  the 
jury,  and  refused  a  judgment  for  it,  and  is  not  bound  by  that 
finding,  can  he  bind  the  defendant  to  it,  and  thereby  deprive 
him  of  his'  writ  of  error,  upon  the  ground  that  the  property  in 
dispute  is  not  worth  $  2,000  ? 

This  is  the  question  upon  the  motion  before  us. 

In  cases  where  the  plaintiff  sues  for  money,  and  claims  in  his 
pleadings  a  larger  sum  than  $  2,000,  and  obtains  a  judgment  for 
a  smaller  amount,  the  sum  for  which  the' judgment  is  rendered 
is  the  only  matter  in  controversy,  when  the  defendant  brings 
the  writ  of  error.  Because,  if  the  plaintiff  rests  satisfied  with 
it,  and  takes  no  step  to  reverse  it,  he  is  bound  by  it  as  well  as 
the  defendant.  Both  parties,  therefore,  stand  upon  an  equal 
footing  in  that  respect.  But  if  the  plaintiff  brings  the  writ  of 
error  upon  the  ground  that  he  is  entitled  to  more  than  the  judg- 
ment was  rendered  for,  then  his  averment  iii  his  declaration 
shows  the  amount  he  claimed ;  and  as  that  claim  is  the  matter 
for  which  he  brings  suit,  he  is  entitled  to  the  writ  of  error  if 
that  claim  appears  to  be  large  enough  to  give  jurisdiction  to 
this  court.  These  principles  have  been  settled  in  this  court  by 
the  cases  referred  to  in  the  argument. 

In  the  case  before  us,  the  plaintiff  avers  in  his  petition  that 
the  slaves  for  which  the  suit  is  brought  are  worth  $  2,700. 
Tlie  right  to  these  slaves  must  be  the  only  matter  in  contro- 
versy here,  whether  the  writ  of  error  is  .sued  out  by  the  plain- 
tiff or  the  defendant.  If  by  the  plaintiff,  he  would  undoubt- 
edly be  entitled  to  it,  upon  the  ground  that  the  property  in  dis- 
pute, and  which  he  is  seeking  to  recover  in  this  suit,  is  claimed 
to  be  worth  more  than  $2,000  ;  and  he  would  be  entitled,  under 
the  decisions  of  this  court,  to  rely  on  the  averment  in  his  peti- 
tion, to  show  that  the  amount  in  value  of  the  slaves  he  claimed 
is  sufficient  to  give  jurisdiction  to  this  court.  Can  he,  then,  be 
permitted  to  deny  here  the  truth  of  his  own  averment,  when 
precisely  the  same  thing  — the  same  property  —  is  the  matter 
in  controversy  upon  the  writ  of  error  brought  by  the  defend- 
ant ?  We  think  not.  And  as  by  his  release  he  prevented  a 
judgment  from  being  entered,  fixing  the  value,  as  between 
these  parties  in  this  suit,  at  $  1,200,  the  averment  in  his  peti- 
tion must  be  regarded  as  determining  the  amount  in  contro- 
versy upon  a  writ  of  error  brought  by  either  plaintiff  or  defend- 
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ant.     Consequently,  this  court  has  jurisdiction  upon  this  writ| 
and  the  motion  to  dismiss  it  must  be  overruled. 

Mr.  Justice  DANIEL. 

In  the  opinion  of  the  court  pronounced  in  this  cause  I  am  un- 
able to  concur,  regarding  that  opinion  as  reconcilable  t^ith  neither 
the  act  of  Congress  (Judiciary  Act,  ^  22)  regulating  the  juris- 
diction of  this  court,  nor  with  the  fundamental  rules  of  plead- 
ing and  evidence,  but  as  in  contravention  of  both.  This  cause 
is  in  effect,  and  in  form  except  with  regard  to  the  frame  of  the 
petition,  corresponding  with  the  declaration  at  common  law,  in 
all  its  details  and  proceedings,  an  action  of  detinue  for  the  re- 
covery of  four  slaves.  In  every  such  action,  the  authorities  tell 
us  that  it  is  requisite  to  describe  the  property  demanded  with 
so  much  certainty,  that  it  may  be  delivered  up  in  specie;  and  it 
was  ruled  by  the  older  cases,  that,  where  the  property  consisted 
of  several  articles,  the  plaintiff  must  show  the  value  of  each  par- 
ticular article,  and  not  state  the  aggregate  value.  Subsequent- 
ly, however,  it  has  been  ruled  that  the  declaration  may  mention 
the  separate  value  of  each  article,  or  it  may  state  the  value  in 
gross ;  and  this  appears  to  be  the  established  doctrine  in  Eng- 
land at  this  day.  See  Com.  Dig.,  tit.  Pleader  (2  X  2).  So  in 
1  Chitty  on  Pleading,  p.  377,  it  is  said,  that,  "  in  actions  for  in- 
juring or  taking  away  goods  or  chattels,  it  is  in  general  neces- 
sary that  their  quality,  quantity,  or  number,  and  value  or  price, 
should  be  stated  ;  the  assigned  reason  is,  that  a  former  recovery 
could  not  else  be  pleaded  in  bar  to  a  second  action  for  the  same 
goods;  neither  could  the  defendant  properly  defend  himself." 
Then  with  respect  to  the  verdict  and  judgment,  to  be  rendered 
in  the  action  of  detinue,  the  law  is  thus  given  in  Com.  Dig., 
tit.  Pleader  (2  X  12) :  —  "  The  judgment  against  the  defendant 
shall  be  for  the  recovery  of  the  thing  detained  vel  valorem  inde 
and  costs ;  and  if  judgment  be  upon  confession  non  sum  dnfor- 
fna^tts,  demurrer,  &c.,  a  writ  of  inquiry  shall  be  awarded  to  in- 
quire of  the  values.  And  after  judgment,  if  a  distringas  goes 
ad  deliberandum  bona,  and  the  defendant  does  not,  the  plaintiff 
shall  have  damages  taxed  by  the  inquest,  so  that  it  lies  in  the 
defendant's  election  to  deliver  the  goods  or  the  value." 

Sir  William  Blackstone  in  treating  of  the  action  of  detinue, 
Vol.  IV.  p.  413,  thus  states  the  law :  —  "  In  detinue,  after  judg- 
ment, the  plaintiff  shall  have  a  distrino^as  to  compel  the  defend- 
ant to  deliver  the  goods  by  repeated  distresses  of  his  chattels; 
and  if  the  defendant  still  continues  obstinate,  then  (if  judgment 
hath  been  by  default  or  demurrer)  the  sheriff  shall  summon  an 
inquest  to  ascertain  the  value  of  the  goods,  and  the  plaintiff's 
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damages  (which  being  so  assessed)  or  by  the  verdict  in  case  of 
an  issue)  shall  be  levied  on  the  person  or  goods  of  the  defend* 
ant.  So  that  after  all,  in  replevin  and  detinue,  (the  only  ac- 
tions for  recovering  the  specific  possession  of  personal  chattels,) 
if  the  wrong-doer  be  very  perverse,  he  cannot  be  compelled  to 
a  restitution  of  the  thing  taken  or  detained."  So,  too,  in  Chit- 
ty  on  Pleading,  Vol.  I.  p.  124,  it  is  said,  —  "  The  nature  of  this 
action  requires,  that  the  verdict  and  judgment  be  such  that  a 
specific  remedy  may  be  had  for  the  recovery  of  the  goods  de- 
tained, or  a  satisfaction  in  value,  for  each  parcel,  in  case  they 
or  either  of  them  cannot  be  obtained.  The  judgment  is  on  the 
alternative,  that  the  plaintiflf  do  recover  the  goods  or  the  value 
thereof,  if  he  cannot  have  the  goods  themselves." 

The  citation  of  these  seemingly  trite  and  familiar  principles 
of  law  will  not  be  deemed  useless,  when  an  application  of  them, 
and  of  the  reasons  on  which  they  are  founded,  shall  be  made 
to  the  case  under  consideration.  In  the  authorities  above 
quoted,  we  have  disclosed  to  us  the  propriety  and  necessity 
(resulting  from  the  peculiar  character  of  the  remedy)  for  aver- 
ring in  the  declaration,  and  of  ascertaining  by  the  verdict  and 
judgment,  the  value  of  the  property  sought ;  because  that 
value  is  to  become  the  measure  of  redress  to  the  plaintiff,  in 
one  bjranch  of  the  alternative,  in  the  evftnt  that  the  other  shaJl 
prove  fruitless.  It  is  indispensable,  therefore,  that  this  measure 
be  ascertained  upon  legal  testimony  and  solemn  investigation 
before  the  court,  and  under  its  supervising  authority, — as  indis- 
pensable, fully,  as  that'the  title  to  the  property  should  be  so  as- 
certained ;  for  both  enter  alike  into  the  redress  of  the  plaintiff, 
and  flow  from  the  same  source.  His  right  to  the  one  rests 
upon  the  same  foundation  with  his  right  to  the  other,  and  if 
he  had  no  right  to  one,  he  had  a  right  to  neither.  Nor  can  it 
be  said  that  the  measure  of  the  plaintiff's  redress  rests  mainly 
in  the  breast  or  in  the  action  of  the  court ;  on  the  contrary,  it 
rests  rather  in  the  opinion  and  action  of  the  jury.  The  court 
cannot,  even  with  the  parties  and  witnesses  before  it,  deter- 
mine the  value  of  the  property,  or  the  parties'  right  thereto. 
The  court,  by  awarding  a  new  trial,  may  correct  an  excess  or 
irregularity  of  any  kind  on  the  part  of  the  jury ;  but  it  could 
have  no  power  to  find  for  either  party  upon  the  issue  before 
the  jury,  nor  augment  or  diminish  by  one  cent  the  measure  of 
redress  established  by  the  jury.  If,  then,  such  a  power  belonged 
not  to  the  court  when  in  a  course  of  regular  judigial  inquiry, 
with  the  parties  and  witnesses  fully  before  it,  does  it  not  seem 
strange  to  contend,  that  such  a  power  can  be  exercised  collat- 
erally by  a  different  tribunal,  neither  trying  the  issue,  nor  weigh- 
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ing  the  evidence  which  the  jury  had  before  them,  and  in  the 
absence  of  all  or  any  of  the  circumstances,  exercised  upon  ex 
parte  affidavits  before  the  jury,  thereby  overturning  what  twelve 
men  upon  their  oaths,  and  in  regular  discharge  of  their  func- 
tions, have  done,  and  what  the  law  through  them  has  declared 
shall  be  the  standard  of  value  ?  And  for  what  purpose,  it  may 
be  asked,  is  this  collateral  inquiry  to  be  allowed  ?  Not,  strange 
as  it  may  seem,  to  settle  any  other  alternate  value  of  the  prop- 
erty, nor  to  put  any  estimate  upon  it  at  all ;  but  to  let  in  other 
questions  connected  with  the  title,  or  with  some  proceedings  ia 
the  court  below,  wholly  disconnected  with  the  value  of  the 
property.  But  it  is  said  that  the  plaintiff  below  has  released 
his  right  to  the  damages  assessed  by  the  jury,  and  therefore  can 
no  longer  enforce  them.  What  of  that  ?  What  possible  con- 
nection can  exist  between  the  power  of  the  plaintiff  to  enforce 
his  judgment,  as  affected  by  any  act  or  indiscretion  of  his  own, 
and  the  value  of  the  property  as  assessed  by  the  jury?  Does 
the  release  of  the  estimated  value  render  that  value  either  great- 
er or  smaller  than  it  was  before  ?  Possibly  this  act  of  the  plain- 
tiff may  render  his  power  to  enforce  the  verdict  and  judgment 
less  efficient ;  but  to  reason  from  that  consequence  to  the  value 
of  the  property  as  found  by  the  jury,  appears  to  me  to  be  an  ar- 
gument as  illogical  as  any  that  can  be  conceived.  The  esti- 
mated value,  the  true  measure  settled  by  the  jury,  remains 
unchanged,  although  it  may  have  been  released.  The  verdict 
has  never  been  reversed  or  annulled.  Moreover,  it  may  not  fol- 
low necessarily,  that  the  release  of  the  damages  by  the  plaintiff 
below  vitiates  the  judgment,  or  deprives  the  plaintiff  of  the 
power  to  enforce  it ;  for  we  find  by  the  authorities  that  a  judg- 
ment may  be  by  confession,  or  von  sum  informatns^  or  on  de- 
murrer, in  either  of  which  cases  judgment  may  be  entered,  and 
that  afterwards,  if  the  defendant  will  not  deliver  the  property, 
damages  for  the  value  and  for  the  detention  may  be  assessed ; 
and  such  value,  when  assessed  in  the  proper,  regular,  legal 
mode,  is  all  for  which  execution  can  be  had  against  the  person 
or  property  of  the  defendant.  But  the  inquiry  is  not  properly 
instituted  here  whether  the  plaintiff,  by  error  or  indiscretion, 
has  lost  the  power  of  enforcing  his  verdict  and  judgment ;  the 
question  is  purely  one  of  jurisdiction,  dependent  upon  the  value 
of  the  subject,  and  that  value  ascertained  by  all  the  solemnities, 
and  in  the  only  mode  known  to  the  law,  —  solemnities,  as  I 
contend,  nowhere  to  be  properly  gainsaid.  Let  it  be  supposed 
that .  there  had  been  no  release  of  damages  or  value  by  the 
plaintiff  below.  The  priticipies  applicable  to  the  action  of  this 
court  would  be  precisely  those  involved  in  the  case  as  it  now 
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Stands.  Then  let  it  be  supposed  that,  after  taking  jurisdiction 
upon  this  collateral  inquiry,  this  court  should  come  to  the  con- 
clusion that  there  was  no  error  in  the  proceedings  and  judg- 
ment in  the  court  below.  What  manner  of  mandate  would  be 
sent  to  that  court  ?  Would  this  court,  upon  its  own  estimate  of 
the  value  of  the  subject  founded  upon  affidavits,  and  because  it 
had  claimed  jurisdiction  upon  such  an  estimate,  order  the  Cir- 
cuit Court  to  augment  the  damages  assessed  to  the  plaintiff  be- 
low? Could  they  by  so  doing  open  again  that  which  had  be- 
come res  judicata  ?  If  they  should  not  do  this,  they  would 
confessedly  have  effected  a  wrong  to  the  plaintiff;  and  if  they 
should  attempt  to  do  so,  I  desire  to  know  their  authority  for 
such  a  proceeding,  and  what  standard  or  measure  for  their  man- 
date they  would  adopt ;  they  would  have  repudiated  the  verdict 
of  a  jury  and  a  judgment  of  the  court,  and  what  higher  or  other 
standard  they  would  adopt  I  am  at  a  loss  to  conceive.  In  de- 
fence of  the  proceeding  permitted  in  this  case,  it  has  been  con- 
tended that,  by  the  practice  of  this  court,  in  cases  sounding  in 
damages  purely,  a  plaintiff  is  permitted  to  confer  jurisdiction  on 
this  tribunal  by  laying  his  damages  at  an  amount  ad  libitum, 
sufficient  for  that  purpose.  If  the  practice  of  this  court  is  to  be 
understood  in  the  latitude  in  which  it  is  just  expressed,  that 
practice  must  be  deemed  to  be  in  consonance  with  neither  the 
letter  nor  the  spirit  of  the  statute.  In  cases  arising  ex  contrac- 
tu or  quasi  ex  contractu,  which  in  their  original  form  and  mag- 
nitude might  fall  within  the  mle  laid  down  by  Congress,  but 
which,  in  the  progress  of  investigation  by  the  application  of  pay- 
ments or  set-offs,  should  be  brought  below  the  minimum  estab- 
lished by  law,  or  in  cases  of  tort,  which,  from  their  peculiar 
character,  might  also  come  within  the  reason  of  the  same  rule, 
(though  the  latter  must  be  regarded  as  liable  to  strong  doubt,) 
jurisdiction  may  be  claimed.  But  if  either  the  practice,  or  any 
express  anmmciatiou  from  this  court,  is  to  be  apprehended  as 
placing  it  at  the  option  of  parties,  plaintiffs  or  defendants,  to 
refer  all  their  contests  to  this  tribunal,  however  their  character 
may  be  stamped  and  ascertayied  by  the  decision  of  the  inferior 
courts,  and  in  contravention  of  such  solemn  decisions,  given 
upon  full  investigation  by  courts  and  juries,  why  then,  by  the 
rules  or  the  practice  of  this  court,  the  act  of  Congress  is  sub- 
stantially repealed,  and  the  proceedings  of  the  courts  below  are 
a  mere  mockery.  The  value  of  the  subject  of  the  controversy, 
as  ascertained  in  the  court  below,  supplies  the  only  safe  and 
uniform  rule  as  to  jurisdiction,  in  cases  wherein  jurisdiction  is 
dependent  on  value.  My  opinion,  therefore,  is,  that  it  is  incom- 
petent to  either  of  the  parties,  or  to  this  court,  in  the  indirect 
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and  collateral  mode  here  attempted,  and  upon  evidence  entirely 
dehors  and  unconnected  with  the  record,  to  impeach  or  inquire 
into  the  verdict  and  judgment  rendered  in  the  District  Court  of 
Texas;  that  3uch  a  proceeding  is  utterly  subversive  of  the 
act  of  Congress  limiting  the  right  to  appeals  and  writs  of  error, 
and  equally  subversive  of  the  fundamental  rule  of  pleading  and 
of  evidence,  which  establishes  undeniable  verity  in  the  solemn 
proceedings  of  courts  acting  within  the  sphere  of  their  jurisdic- 
tion, and  establishes  every  fact  and  every  conclusion  embraced 
within  the  scope  of  those  proceedings. 

Order. 

On  consideration  of  the  motion  made  by  Messrs.  Hughes 
and  Howard,  on  a  prior  day  of  the  present  term  of  this  court, 
to  wit,  on  Friday,  the  25th  day  of  January  last  past,  to  dismiss 
this  writ  of  error  for  the  want  of  jurisdiction,  and  of  the  argu- 
ments of  counsel  thereupon  had,  as  well  in  support  of  as  against 
the  same,  it  is  now  here  ordered  by  this  court,  that  the  said 
motion  be,  and  the  same  is  hereby,  overruled. 


Samuel  Veazie,  Complainant  and  Appellant,  v,  Nathaniel  L. 
Williams  and  Stephen  Williams,  Defendants. 

Where  false  steps  are  taken  to  enhance  the  price  of  property  sold  at  auction,  a  court 

of  equity  will  relieve  the  purchaser  from  the  consequences  and  injary  caused  by 

these  unfair  means. 
Therefore,  w:here  the  owners  had  instructed  the  auctioneer  to  take  $14,500  for  the 

property,  and  the  real  hids  stopped  at  $  20,000,  and  the  auctioneer,  even  without 

the  consent  or  knowled};e  of  the  owner,  continued  to  make  fictitious  bids  until  he 

ran  it  up  to  $40,000,  this  was  a  fraud  upon  the  purchaser 
These  sham  bids  could  not  have  been  made  by  the  auctioneer  upon  his  own  ac- 
count.   Even  if  they  had  been  so,  it  is  very  questionable  whether  they  would  have 

been  valid. 
Being  the  general  agent  of  the  owners,  the  latter  are  responsible  for  his  acts  if  they 

receive  the  benefit  of  them.    By- bidding  or  puffing  by  the  owners,  or  caused  by 

or  ratified  by  them,  is  a  fraud,  and  avoids  the  sale. 
The  sale  being  made  on  the  1st  of  January,  1836,  but  the  fraud  not  discovered  until 

1840,  and  the  bill  being  filed  in  1841,  there  is  no  sufficient  objection  to  relief  owing 

to  lapse  of  time. 
A  release  given  by  the  purchaser  to  the  auctioneer,  for  the  purpose  of  making  him  a 

competent  witness,  did  not  operate  as  a  bar  to  a  recovery  against  the  vendors. 

He  would  have  been  a  competent  witness  without  it. 
There  was  no  necessity  for  making  the  auctioneer  a  defendant  in  the  suit. 
The  various  modes  of  relief  examined. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine,  Sitting  as  a  court  of  equity. 
The  complainant,  Veazie,  resided  at  Bangor,  in  the  State  of 
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Blaine,  and  the  defendants  in  Massachusetts,  viz.  Nathaniel  L. 
Williams  at  Boston,  and  Stephen  Williams  at  Roxbury. 

The  facts  of  the  case  were  these. 

On  the  1st  of  January,  1836,  Nathaniel  L.  Williams  and 
Stephen  Williams  were  the  owners  of  two  mill  privileges,  situ- 
ated on  Old  Town  Palls,  in  the  town  of  ,Orono  and  State  of 
Maine.  On  that  day,  they  offered  the  property  for  sale,  at  pub- 
lic auction,  in  the  town  of  Bangor.  The  whole  controversy 
in  the  case  having  arisen  respecting  the  manner  in  which  the 
sale  was  effected,  it  is  necessary  to  state  the  circumstances  as' 
they  were  disclosed  by  some  of  the  witnesses.  The  owners 
employed  Mr.  Stephen  H.  Williams  to  ^proceed  to  Bangor  and 
attend  to  the  sale,  who  hired  an  auctioneer  by  the  name  of 
Head  to  effect  it.  The  most  material  parts  of  the  transac- 
tion are  thus  stated  by  Head,  who  was  examined  as  a  witness 
on  the  part  of  the  complainant. 

"  I  was  employed,  in  the  winter  of  1836,  by  a  son  of  one  of 
the  Messrs.  Williams,  to  sell  certain  real  estate  in  Orono,  as  an 
auctioneer. '  The  estate  sold  was  mill  privileges,  situated  in 
Old  Town,  near  Old  Town  Falls.  It  was  put  up  at  a  minimum 
price  of  $  14,600,  but  it  is  my  impression  that  the  minimum 
price  was  not  fixed  or  named  at  the  sale  ;  but  it  commenced  at 
a  much  lower  sum,  which  I  have  now  forgotten,  and  run  on  up 
to  about  eighteen  thousand  dollars ;  it  might  have  been  more 
or  less.  I  then  received  from  Samuel  J.  Foster  bids,  who,  was 
the  only  person  that  bid,  to  my  recollection,  after  the  sum  last 
named.  Foster  bid  a  himdred  dollars,  and  I  then  advanced 
upon  him  ;  he  then  bid  again,  another  hundred  dollars,  or  some 
other  sum  ;  I  again  advanced  upon  him,  and  so  on,  till  the  bid 
got  up  to  forty  thousand  dollars,^  when  it  was  struck  off  to 
Samuel  J.  Foster.  I  don't  recollect  the  terms  of  sale.  A  cer- 
tain per  cent  was  to  be  paid  down,  but  what  it  was  I  don't 
recollect." 

To  the  third  interrogatory.  "  I  don't  recollect  that  said  sale 
was  conditional,  except  as  I  have  stated.  I  don't  recollect  the 
sum  first  offered,  but  it  is  my  impression  that  it  was  something 
like  five  thousand  dollars.  I  don't  recollect  what  the  bids  were 
from  that  sum.  My  impressions  are,  that  Samuel  J.  Foster,  Ira 
Wadleigh,  John  B.  Morgan,  and,  I  think,  Ja  nes  Purrington, 
were  the  bidders.  There  might  have  been  others.  The  high- 
est sum  bid  by  any  person  other  than  the  purchaser  was  some- 
where in  the  vicinity  of  eighteen  thousand  dollars,  to  the  best 
of  my  recollection." 

To  the  fourth  interrogatory.  "  I  have  already  answered,  as 
near  as  I  can  recollect,  as  to  the  highest  sum  offered  as  a  bid, 
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except  that  at  which  it  was  struck  off.  After  other  bidders 
stopped,  he,  Foster,  bid  a  hundred  dollars,  or  so.  I  then  ad- 
vanced upon  him,  and  he  then  again  bid,  ajld  so  on  up  to  forty 
thousand  dollars." 

To  the  fifth  and  a  half  interrogatory,  viz.,  "  What  was  the 
highest  sum  offered  as  a  bid  at  said  sale,  which  yon  received  as 
a  bid,  except  the  bids  offered  by  said  Poster  ?  "  —  "  It  was 
somewhere  about  eighteen  thousand  dollars,  as  I  have  already 
answered.  The  actual  bidders  were  about  to  that  sum,  as 
near  as  I  can  recollect.  It  is  my  impression  that  I  advanced 
from  that  sum,  or  thereabouts.  I  cannot  say  for  a  certainty 
from  what  sum  I  so  advanced.  But  I  think  it  could  not  have 
exceeded  twenty  thousand  dollars  at  which  the  actual  bidders 
stopped,  and  my  impression  is,  that  they  ceased  to  bid  beyond 
eighteen  thousand  dollars." 

To  the  sixth  interrogatory.  "I  never  communicated  said 
facts  to  said  Veazie,  to  my  knowledge.  I  cannot  recollect 
when  I  first  communicated  them  to  any  one  who  would  have 
been  likely  to  have  communicated  them  to  Veazie.  About  six 
months  ago,  J.  P.  Rogers,  Esq.,  came  to  me,  and  said  that  he 
had  knowledge  of  certain  facts  that  I  knew.  I  did  not  know 
what  he  meant.  He  then  referred  to  the  salQ  of  this  property. 
I  did  not  tell  him  any  thing  about  it  at  that  time.  He  called 
on  me  again  ;  I  refused,  as  I  did  not  know  but  I  might  impli- 
cate myself.  Afterwards,  he  called  again,  and  I  then  told  him, 
if  Veazie  would  give  me  a  writing  holding  me  harmless,  I 
would  state  the  facts.  He  said  he  would  give  me  such  a  writ- 
ing, as  attorney  for  Veazie,  which  would  be  good.  He  did  so, 
and  I  then  went  forward  and  gave  my  deposition  in  a  case  be- 
tween the  parties,  as  to  the  facts  of  the  case." 

To  the  ninth  cross-interrogatory.  "  Said  defendants,  nor  any 
agent  of  theirs,  did  not  request  me  to  employ  any  by-bidder  at 
the  sale,  nor  to  use  any  other  than  fair  and  lawful  means  to  en- 
hance the  price  of  the  said  property." 

Samuel  J.  Foster,  who  was  the  pcrsoti  employed  by  Veazie, 
the  complainant,  to  bid  for  him  thus  testified  :  — 

To  the  second  interrogatory.  "  I  did  attend  said  auction 
sale  in  the  winter  of  1836.  It  was  held  on  the  1st  day  of  Jan- 
uary, 1836,  at  the  Penobscot  Exchange,  in  Bangor.  Certain 
mill  privileges  and  appurtenances,  situate  near  or  on  the  Old 
Town  Falls,  was  the  property  sold." 

To  the  third  interrogatory.  "  The  highest  sum  bid  for  said 
property  was  forty  thousand  dollars.  I  bid  it,  and  was  acting 
and  bidding  for  Samuel  Veazie." 

To  the  fourth  interrogatory.     "  Previous  to  the  sale,  I  was 
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instructed  by  General  Veazie  to  bid  to  the  amount  of  twenty 
thousand  dollars.  At  the  time  of  the  sale,  after  the  bidding 
had  gone  up  to  twenty  thousand  dollars,  Mr.  Yeazie  came  to 
me,  under  considerable  e;ccitement,  and  told  me  to  advance  and 
bid  it  off.  I  have  no  distinct  recollection  what  my  first  bid 
was,  but  my  impression  is,  that  I  commenced  with  about  five 
thousand  dollars.  It  advanced  pretty  rapidly,  till  it  amounted 
to  fifteen  or  sixteen  thousand  dollars.  I  think,  between  that 
point  and  twenty  thousand,  the  bidding  was  not  very  prompt, 
but  it  went  on  finally  from  twenty  thousand,  till  it  was  struck 
off  to  me  at  forty  thousand  dollars.  I  think  I  did  not  commu- 
nicate my  relation  to  General  Yeazie  vto  any  one,  until  the 
property  was  knocked  off.  I  then  notified  Mr.  Bright,  the 
agent  of  the  defendants,  a  Mr.  Williams,  the  son  of  one  of  the 
defendants,  and  Mr.  Head,  the  auctioneer,  that  I  bid  for  Gen- 
eral Yeazie,  and  the  parties  made  arrangements  to  meet,  the  af- 
ternoon of  the  same  day,  at  the  office  of  William  Abbot,  Esq., 
in  Bangor,  to  settle  and  close  the  business." 

To  the  fifth  interrogatory.  "  John  Bright,  who  acted  as 
agent,  and  a  Mr.  Williams,  son  of  one  of  the  defendants,  were 
present,  apparently  acting  for  them.  I  have  no  recollection  of 
their  making  any  remark  at  the  time  of  sale,  nor  that  they  did 
any  thing,  at  that  time,  about  the  sale." 

To  the  fifth  and  one  half  interrogatory.  "My  impression 
is,  that  I  saw  or  heard  no  bidding  after  it  got  up  to  sixteen  or 
eighteen  thousand  dollars.  The  biddings,  audibly,  or  by  signs, 
then  ceased  to  be  known  to  me.  I  observed  Mr.  Wadleigh, 
and  believe  he  was  present  from  the  beginning  to  the  close  of 
said  sale.  My  impressions  are  very  strong  that  I  noticed  Mr. 
Wadleigh's  biddings  till  it  reached  to  sixteen  or  eighteen  thou- 
sand dollars.  After  that,  I  am  positive  that  there  were  no 
signs,  or  open  bids,  that  would  enable  me  to  discover  who,  or 
that  any  one,  was  bidding  against  me.  I  endeavoured  to  dis- 
cover if  Wadleigh  was  doing  so,  and  could  find  no  sign  or  nod- 
ding from  him,  or  from  any  one  else." 

Ira  Wadleigh,  also  a  wiiiiess  on  the  part  of  the  complainant, 
thus  testified :  — 

To  the  second  interrogatory.  "  I  know  the  property,  and 
that  it  was  sold  to  Samuel  J.  Foster  at  forty  thousand  dollars. 
About  a  month  before  the  sale  I  was  in  Boston,  and  called  on 
Nathaniel  L.  Williams  to  see  if  he  would  sell  me  the  pn^perty. 
He  said  they  thought  of  putting  it  up  at  auction,  and  would  let 
me  know  in  a  few  days,  as  soon  as  he  could  see  his  brother 
Stephen.  I  advised  hiin  to  sell,  so  that  mills  could  be  built 
that  winter.  On  coming  out  of  Boston,  I  met  Stephen  Wil- 
12*^ 
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liams's  son,  Stephen  H.  Williams,  who  was  coming  down  to 
see  to  selling  the  property  ,•  and  after  he  reached  Bangor,  I  saw 
him  here,  and  talked  with  him  about  the  property,  and  asked 
him  if  he  would  sell  it  at  private  sale.  He  told  me  he  would 
sell  it  for  fifteen  thousand  dollars  or  thereabouts ;  —  I  think  he 
told  me  so.  Afterwards  it  was  advertised  to  be  sold  at  the  Ex- 
change in  Bangor.  Stephen  H.  Williams  appeared  to  be  acting 
for  the  defendants." 

To  the  third  interrogatory.  "  The  property  was  sold  at  auc- 
tion ;  I  was  present  at  the  sale,  and  bid  I  cannot  say  how  many 
times,  nor  what  sums  I  bid ;  but  somewhere  from  fifteen  to 
twenty  thousand  dollars.  I  don't  remember  bidding  over 
twenty  thousand  dollars,  although  I  might  have  done  so. 
Nicholas  G.  Norcross  bid ;  I  think  Myrick  Emerson  bid,  and 
Samuel  J.  Foster,  and  some  others ;  but  I  do  not  recollect  who. 
I  cannot  tell  how  much  they  bid,  but  from  where  it  started  up 
along,  but  how  far  I  cannot  say." 

To  the  fourth  interrogatory.  "  When  they  first  commenced, 
the  bids  were  audible,  and  properly  made  ;  but  after  they  got 
up  to  twenty  thousand  dollars  and  over,  it  was  by  signs." 

To  the  fifth  interrogatory.  "  I  saw  General  Veazie  at  the 
auction  ;  he  was  about  the  room  there ;  and  was  walking  back 
and  forth  in  the  long  entry  part  of  the  time.  I  did  not  see  any 
thing  very  particular  in  his  manner.  I  did  not  mind  much 
about  it." 

To  the  sixth  interrogatory.  "  I  talked  with  Head  before  the 
sale,  and  told  him  I  wanted  to  buy  it.  He  asked  me  how  high 
I  would  go.  I  told  him  to  seventeen  thousand  dollars,  if  I 
could  not  get  it  for  less.  I  agreed  with  Norcross  to  take  it  at 
that  sum ;  and  told  Head  that  I  would  hold  my  pencil  between 
my  thumb  and  forefinger,  and  turn  it  for  a  bid.  I  soon  went 
up  to  twenty  thousand  smd  upwards,  and  stopped.  I  found 
the  bidding  was  going  on  without  my  nodding,  turning  my 
pencil,  or  making  any  sign,  and  stepped  up  to  Head,  and  asked 
him  if  he  was  bidding  for  me.  He  made  no  answer ;  and  I 
said,  '  For  God's  sake,  don't  bid  any  more  for  me,'  and  went 
and  sat  down  and  bid  no  more.  After  the  sale  I  had  a  con- 
versation with  young  Williams,  and,  I  think,  told  him  how 
the  bidding  went  on  ;  but  he  must  have  seen  it,  as  he  was 
silting  behind,  and  close  to  Mr.  Head.  He  said  he  was  sur- 
prised at  the  sale  ;  that  the  property  sold  for  much  more  than 
they  expected." 

To  the  seventh  interrogatary.  "There  were  four  privi- 
leges ;  and  they  were  not  then  actually  worth  more  than  two 
thousand  dollars  a  privilege.     I  don't  believe  it  would  sell  to- 
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day  for  four  thousand  dollars  at  auction, — the  whole  prop- 
erty, that  is,  the  four  privileges." 

Four  other  witnesses,  viz.  Myrick  Emerson,  Levi  Young, 
Richard  Moore,  and  Isaac  Smith,  who  were  present  at  the  sale, 
were  examined  on  behalf  of  the  complainants,  whose  evidence 
corroborated  that  of  the  preceding  witnesses,  as  far  as  mere 
spectators  could  have  any  knowledge  of  the  transaction. 

Ten  witnesses  were  examined  on  the  part  of  the  defend- 
ants. Stephen  H.  Williams,  the  authorized  agent  of  the  own- 
ers of  the  property,  thus  testified :  — 

"My  name  is  Stephen  H.  Williams.  I  am  thirty-four  years 
old.  I  am  a  merchant,  and  reside  in  .Roxbury ;  I  know  the 
said  parties.  Mr.  Yeazie  resides  in  Bangor,  and  is  the  presi- 
dent of  a  bank ;  I  don't  know  his  occupation.  Mr.  Williams 
resides  in  Boston,  and  is  retired  from  business  j  he  is  my  uncle. 

"To  the  second  interrogatory  he  says: — In  the  winter  of 
1835  -  36,  I  was  employed  by  the  defendants  to  go  to  Ban- 
gor, and  act  as  their  agent  in  selling  at  auction  certain  mill 
privileges,  at  Orono  or  Old  Town :  I  went  to  Bangor ;  the  sale 
took  place,  January  1,  1836 ;  the  property  was  sold  by  Henry 
A.  Head,  as  auctioneer,  and  was  knocked  off  to  a  man  named 
Poster,  but  Mr.  Veazie  was  the  purchaser.  The  price  was 
forty  thousand  dollars. 

"  To  the  third  interrogatory  he  says :  —  On  arriving  at  Ban- 
gor, being  a  stranger,  I  made  inquiries  of  Mr.  John  Bright  as 
to  who  was  the  most  respectable  auctioneer  in  the  place,  and 
he  referred  me  to  Mr.  Henry  A.  Head,  as  the  person  employed 
in  disposing  of  the  government  lands,  and  in  his  opinion  the  most 
desirable  auctioneer.  I  accordingly  applied  to  him  to  dispose 
of  the  property,  and  he  consented  to  do  so.  On  the  day  of 
the  auction,  previous  to  commencing  the  sale,  he  asked  me 
what  amount  was  to  be  paid  to  him  for  his  services;  being 
unacquainted  with  the  amount  of  commissions  usually  paid 
to  an  auctioneer,  I  told  him  that  he  should  be  paid  what  was 
customary.  Nothing  further  was  said  respecting  his  fees  pre- 
vious to  the  sale. 

"To  the  fourth  interrogatory  he  says:  —  I  have  already 
answered  this  interrogatory  in  my  reply  to  the  third  inter- 
rogatory. 

"  To  the  fifth  interrogatory  he  says:  —  I  did  not  authorize, 
or  request,  or  in  any  way  suggest  to  the  said  auctioneer,  to  bid 
himself  on  the  said  property,  or  employ  any  other  person  to 
do  so,  or  to  do  or  permit  any  thing  unfair,  unusual,  or  in  any 
way  improper,  to  be  done  at  the  said  sale  to  enhance  the  price 
of  the  said  property ;  and  I  did  not  know,  nor  had  I  any  rea- 
son to  believe,  that  he  intended  to  do  so. 
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"  To  the  sixth  interrogatory  he  says :  —  I  did  not,  nor  did 
any  one  authorized  by  me,  make  any  bid  on  the  said  property 
at  the  said  sale. 

"  To  the  seventh  interrogatory  he  says :  -7- 1  knew  the  said 
Wadleigh,  at  the  time  of  the  sale,  so  as  to  speak  to  him ;  he 
was  present  at  the  sale. 

"To  the  eighth  interrogatory  he  says: — I  did  see  the  said 
Wadleigh,  while  the  sale  was  going  on,  go  up  to  the  auctioneer 
and  speak  to  him ;  the  bid  had  then  gone  to  thirty-nine  thou- 
sand dollars.  He  did  not  go  up  and  speak  to  him  more  than 
once ;  I  am  distinct  in  my  recollection  on  this  point. 

"To  the  ninth  interrogatory  he  says:  —  I  did  ask  the  auc- 
tioneer immediately  after  the  sale  what  Mr.  Wadleigh  had  said 
to  him,  when  he  came  up  to  him  during  the  sale,  and  he  re- 
plied to  me,  that,  on  going  into  the  room  immediately  previous 
to  the  salci,  Mr.  Wadleigh  gave  him  unqualified  authority  to 
purchase  the  property  for  him,  or,  in  other  words,  had  told 
him  that,  when  the  property  was  knocked  off,  it  was  to  be  his 
(Wadleigh's).  He  (the  auctioneer)  also  told  me  that,  when 
Wadleigh  came  up  to  him  on  that  occasion,  he  said  to  him, 
'  For  God*s  sake  stop,  and  bid  no  more  for  me.' 

"  To  the  tenth  interrogatory  he  says :  —  The  property  was 
knocked  off  to  a  Mr.  Foster,  but  after  the  sale,  much  to  my 
surprise,  I  found  that  Mr.  Veazie  was  the  purchaser.  He  had 
told  me  previous  to  the  sale,  that  he  would  not  give  more 
than  twelve  thousand  dollars  for  it.  He  immediately  desired 
a  bond  for  the  delivery  of  the  deed.  The  bond  was  accord- 
ingly drawn,  with  a  penalty  of  fifty  thousand  dollars,  for  the 
delivery  of  the  deed,  at  Bangor,  within  ten  days  or  a  fort- 
night. After  receiving  the  bond,  and  while  he  was  folding  it 
up,  he  said  to  me  that  he  thought  it  proper  to  state,  now  that 
he  was  secure  himself,  that  an  express  had  been  fitted  out  for 
the  purpose  of  purchasing  this  property  before  the  news  of  the 
sale,  by  auction,  could  reach  the  owner :  and  it  is  my  impres- 
sion that  he  said  that  Mr.  Wadleigh  was  engaged  in  it,  but 
of  this  I  am  not  positive.  I  left  to  go  to  Boston  and  obtain 
a  deed  and  return  to  Bangor.  I  remained  in  Boston  a  day  or 
two  to  complete  the  deed,  which  having  been  done,  I  set  out 
to  return  to  Bangor.  Between  Boston  and  Portsmouth  I  found, 
by  some  conversation  with  the  passengers,  that  Mr.  Veazie  had 
passed  us  on  the  road  going  to  Boston.  I  accordingly  made 
arrangements  to  return  to  Boston  and  meet  him,  and  thus  sive 
my  journey  to  Bangor.  On  returning  to  Boston  I  found  he 
had  left  there  an  hour  or  two  previous  to  my  arrival.  A  day 
or  two  after,  I  started  for  Bangor  again,  and  overtook   Mr. 
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Yeazie  at  Portland.  '  We  then  travelled  together  to  Bangor. 
During  the  journey,  he  told  me  that  he  had  made  up  his  mind 
to  give  forty  thousand  dollars  for  the  property;  that  it  had 
heen  canvassed  in  his  family,  and  arrangements  been  made  to 
that  effect,  and  that  he  had  secured  this  Mr.  Foster  to  hold 
him  harmless  to  that  amount,  and  that  the  journey  he  had 
made  to  Boston  was  to  obtain  knowledge  that  I  had  a  deed 
for  him,  as  he  was  suspicious,  on  the  return  of  those  who  went 
on  the  express,  that  they  had  succeeded  in  their  design.  And, 
by  way  of  showing  his  anxiety,  he  told  me  that  he  had  left 
Bangor  for  Boston  on  the  evening  of  a  large  party  given  by 
his  wife.  He  said  that  the  value  of  this  property  to  him  was 
caused  by  a  quarrel  and  lawsuit  between  him  and  Wadleigh, 
which  rendered  it  of  vast  importance  to  either  of  them  to  ob- 
tain the  property.  He  also  said,  that  he  had  traced  the  person 
who  conducted  the  express  as  far  as  the  Tremont  House,  and 
there  all  trace  of  him  was  lost. 

"To  the  eleventh  interrogatory  he  says:  —  Previous  to  and 
on  the  morning  of  the  sale,  Mr.  Yeazie  manifested  much  in- 
difference as  to  the  purchase  of  the  property,  observing  that 
he  would  give  twelve  thousand  dollars  for  it,  and  no  more. 
Of  course  I  was  surprised  when  I  found  he  hisul  given  forty 
thousand  dollars  for  it. 

"  To  the  fourth  cross-interrogatory  he  says :  —  Immediately 
after  the  sale,  I  was  informed  by  the  auctioneer,  that,  when 
Wadleigh  stopped  him  at  thirty-nine  thousand  dollars,  he  (the 
auctioneer)  then  bid  the  remaining  one  thousand  dollars  on  his 
own  responsibihty,  alternately  with  Poster.  On  my  return  to 
Boston,  I  related  this  (with  every  thing  else  that  had  transpired) 
to  the  defendants,  my  employers." 

John  Bright,  who  was  the  agent  for  the  owners  of  the  prop- 
erty prior  to  the  arrival  of  Stephen  H.  Williams,  thus  testi- 
fied to  the  fourth  interrogatory :  — 

"  I  did  not,  nor  did  any  one  to  my  knowledge  or  belief, 
request  or  authorize,  or  in  any  way  suggest  to  the  auctioneer, 
or  any  other  person,  to  bid  at  said  sale,  in  behalf  x)f  the  de- 
fendants, or  to  make  any  fictitious  or  pretended  bid  at  the  said 
sale,  or  to  do  any  thing,  or  permit  any  thing  to  be  done,  un- 
fairly, to  enhance  the  price  of  the  said  property." 

To  the  fifth  interrogatory :  — 

"  I  did  attend  the  saJe.  I  did  not  bid  on  the  property,  nor 
did  I  then  know,  nor  had  I  cause  to  believe,  that  said  auction- 
eer was  himself  bidding  on  the  said  property,  nor  that  any  one 
was  bidding  on  said  property  for  the  defendants,  or  was  using 
any  unfair  means  to  run  up  said  pr9perty,  or  to  enhance  the 
price  thereof." 
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The  witnesses  all  concurred,  that  there  had  been  a  great 
depreciation  in  the  market  value  of  mills  and  mill  privileges 
since  January  1,  1836. 

The  terms  of  sale  were  ten  per  cent,  of  the  purchase-money 
payable  immediately,  and  twenty  per  cent,  more  upon  the  de- 
livery of  the  deed.  These  two  sums  together  made  $  12,000, 
all  of  which  was  paid  by  Veazie.  The  bsJance,  being  $  28,000, 
was  divided  into  two  notes  of  $  14,000  each,  payable  in  one 
and  two  years.  The  first  was  also  paid,  and  the  interest  upon 
the  second  up  to  the  1st  of  January,  1840.  The  amount  still 
due  was,  therefore,  one  note  of  $  14,000,  with  interest  from  the 
1st  of  January,  1840.  Upon  this  note  suit  was  brought  against 
Veazie,  prior  to  the  filing  of  the  bill  in  this  case. 

These  were  the  circumstances  attending  the  sale,  as  stated 
by  the  principal  witnesses. 

On  the  21st  of  July,  1841,  the  following  release  was  exe- 
cuted by  Veazie  to  Head,  viz. :  — 

'^  Know  all  men  by  these  presents,  that  I,  Samu6l  Veazie, 
of  Bangor,  in  the  county  of  Penobscot,  and  State  of  Maine, 
Esquire,  in  consideration  of  one  dollar  to  me  paid  by  Henry 
H.  Head  and  Nehemiah  O.  Pillsbury,  both  of  said  Bangor, 
auctioneers,  and  late  copartners  in  the  auction  business,  under 
the  firm  and  style  of  Head  and  Pillsbury,  the  receipt  whereof 
I  do  hereby  acknowledge,  do  hereby  release  and  discharge  said 
Head  and  Pillsbury,  jointly  and  severally,  from  all  damages  by 
me  sustained,  or  supposed  to  be  sustained,  and  from  all  action, 
or  causes  of  action,  to  me  accrued  or  accruing  in  consequence 
of  any  misfeasance,  nonfeasance,  or  malfeasance,  or  any  ille- 
gal management  by  them  done,  performed,  or  suffered,  at  the 
sale  at  auction  of  Nathaniel  L.  Williams  and  Stephen  Wil- 
liams's real  estate,  situated  in  Old  Town,  in  said  county  of  Pe- 
nobscot, on  or  near  Old  Town  Falls,  so  called,  which  was  sold 
at  auction  on  or  near  January  1st,  1836,  by  the  said  Head  and 
Pillsbury,  as  auctioneers  ;  hereby,  also,  releasing  the  said  Head 
and  Pillsbury  from  any  claim  for  damage,  by  or  in  conse- 
quence of  any  of  their  proceedings  relating  to  said  sale  of  said 
property. 

'<  In  witness  whereof,  I  have  hereto  set  my  hand  and  seal, 
this  21st  day  of  July,  A.  D.  1841. 

"  Samuel  Veazie.     [l.  s.]  " 

This  release  was  introduced  into  the  cause  by  agreement  of 
counsel,  filed  at  a  subsequent  stage  of  the  proceedings ;  by 
which  agreement  it  was  admitted  that  neither  the  respondents 
nor  their  counsel  had  any  knowledge  of  the  existence  of  the 
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release  until  after  the  publication  of  the  evidence  in  the  suit, 
and  cdso  further  admitted,  that  the  release  and  circumstances 
under  which  it  was  given  might  be  referred  to  and  made  use 
of  in  the  cause  with  the  same  effect  as  if  the  same  had  been 
put  in  issue  by  a  cross-bill  and  admitted  by  the  answer.  It 
will  be  seen  by  referring  to  the  third  volume  of  Story's  Re- 
ports, page  66,  that  Mr.  Justice  Story  did  not  consider  this 
agreement  as  a  proper  mode  of  introducing  the  release  into  the 
cause,  when  it  came  up  before  him  for  ai^ument.  According 
to  his  suggestion,  the  proper  steps  to  do  so  were  immediately 
taken  by  filing  a  supplemental  bill.  These  remarks  are  here 
made  for  the  purpose  of  connecting  the  report  of  the  case  in 
3  Story's  Reports,  54,  with  this  statement. 

On  the  23d  of  July,  1841,  Yeazie  filed  his  bill  of  complaint 
on  the  equity  side  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maine. 

The  bill  stated,  that,  on  January  1,  1836,  defendants  owned 
two  mill  privileges  in  Maine,  and  on  that  day  offered  them  for 
sale,  at  auction,  at  Bangor,  in  Maine,  employing  one  Head  as 
auctioneer,  and,  by  themselves  or  agent,  instructed  Head  to  put 
them  up,  beginning  with  $  14,500.  minimum,  and  prescribed 
certain  conditions  of  sale  as  to  payment ;  that  the  complainant, 
relying  on  the  good  faith  of  defendants  and  of  Head,  attended 
the  sale,  and  bid,  by  one  Foster  as  agent,  and,  the  minimum 
having  been  offered.  Head  continued  to  announce  a  still  higher 
sum,  and  Foster,  supposing  it  fair  and  honest,  made  a  dtill 
higher  bid,  and  so  on,  until  said  property  was  struck  off  to 
Foster,  for  the  plaintiff,  at  $  40,000.  And  thereupon  the  com- 
plainant, supposing  the  sale  had  been  conducted  and  the  bid* 
ding  made  in  good  faith,  complied  with  the  conditions  of  sale, 
paid  $  4,000  in  cash,  $  8,000  more  on  delivery  of  the  deed, 
gave  his  note  for  $  14,000  in  one  year,  with  interest,  which  he 
has  "^ince  paid,  and  his  other  note  for  $  14,000  in  two  years, 
Vith  interest,  on  which  he  has  paid  the  interest  annually  to 
January  1,  1840.  And  defendants  executed  a  deed  to  com- 
plkiria[nt,'ahd  complainant  a  mortgage  of  same  to  defendants  to 
sefcilr^  skid  notes,  and  another  of  $  1,900,  received  as  part  of 
the  $8,000  ^aforesaid. 

The  bill'  further  alleges,  that  there  wks  no  real  bid  at  said 
auction  for  more  than  $  16,000  or  $  18,000  ;  but  that  the  auc- 
tioneer, by  sham  bids,  run  up.  said  Foster  from  about  $  16,000 
to  $40,000  Foster's  being  the  only  real  bon&fide  bids  over 
about  $  16,090 ;  by  tneans  of  which  pretended  bidding  and 
management  of  the  auctioneer,  defendants  have  received  from 
the  complainant  a  large  sum  oif  money  which  they  ought  not 
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to  have  received ;  and  so  the  coiqplainaut  has  been  deceived 
and  defrauded. 

The  bill  farther  alleges,  that  complainant  discovered  the 
fraud  since  January  1,  1840,  and  notified  defendants  of  it,  and 
hoped  they  would  have  refunded  the  money ;  but  they  not 
only  refused  to  rescind,  but  have  commenced  a  suit  on  the  un- 
paid note,  which  is  now  pending  in  this  court,  .and  attached 
complainant's  property. 

The  defendants  are  requested  to  answer  specifically,  —  1. 
Whether  they  authorized  the  sale,  and  employed  Head  as  auc- 
tioneer. 2.  Whether  the  land  was  put  up  at  the  minimum 
stated,  and  if  Head  was  directed  not  to  sell  for  less,  and  au- 
thorized to  bid  for  defendants  to  that  extent;  3.  What  sum 
they  agreed  to  pay  Head,  prior  to  the  sale ;  what  they  did  pay ; 
was  he  to  be  paid  any^um  if  there  waci  no  sale ;  how  he  was  to 
be  paid.  4.  What  amount,  principal  and  interest,  complainant 
has  paid  defendants.  5.  Whether  the  note  on  which  defend- 
ants have  brought  a  suit  is  one  of  those  given  for  said  purchase. 
6.  Whether  the  whole  purchase-money  was  not  paid  and  se- 
cured by  complainant,  and  the  deed  given  directly  to  him  ;  and 
whether  it  was  not  stated  and  understood,  at  that  time,  that 
Foster  acted  simply  as  complainant's  agent  at  said  sale. 

The  prayer  of  said  bill  is,  that  said  suit  may  be  enjoined,  the 
note  delivered  up,  the  sale  rescinded,  and  the  money  paid  back 
with  interest. 

The  answer  admitted  the  ownership,  and  that  defendants  em- 
ployed one  Bright  to  advertise  the  property  for  sale  at  auction 
on  January  1, 1836.  That  a  few  days  before  the  sale  they  sent 
Stephen  H.  Williams,  a  son  of  one  of  the  defendants,  to  Ban- 
gor, to  employ  an  auctioneer  and  make  all  necessary  arrange- 
ments. The  defendants  denied  having  instructed,  intimated,  or 
suggested  to  Williams,  Bright,  or  any  other  person,  that  there 
should  be  any  by-bidding  or  other  unfairness ;  or  that,  before 
said  sale,  said  Williams,  Bright,  the  auctioneer,  or  any  other 
person,  received  from  defendants  anv  instruction  or  suggestion 
that  said  property  should  be  run  up  by  fictitious  bids,  or  that 
any  thing  unfair  should  be  done. 

They  admit  that  they  did  fix  $  14,500  as  a  minimum,  but 
aver  that  they  gave  no  instructions  to  keep  the  same  secret  ; 
that  they  believe  the  fact  was  well  known  at. the  sale  ;  that 
they  have  been  informed,  apd  believe,  that  no.  bid  was  made  by 
any  agent  of  theirs  in  consequence  of  the  fi^cing  of  the  said 
minimum  price,  bids  far  exceeding,  that  amqugt  being  immedi- 
ately made  by  those  desiring  and  inteoiding  tp  purchase. 

The  conditions  of  sale,  as  to  payment,  are  admjitted  to  have 
been  as  stated  in  the  bill. 
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The  answer  admitted  that  Stephen  H.  Williams  employed 
Head  as  auctioneer,  who  was  said  to  be  duly  licensed,  skilful, 
experienced,  and  believed  to  be  honest.  The  defendants  aver 
their  belief  that  said  Williams  did  not  authorize  or  suggest  any 
by-bidding  or  other  unfairness  by  Head,  but  employed  him  as 
a  public  officer,  duly  empowered  by  the  laws  of  Maine.  They 
further  aver,  that  they  have  been  informed,  and  believe,  that 
said  Williams  did  not  authorize  Head  to  bid  up  to  the  minimum, 
or  to  make  any  bid  on  their  account. . 

The  defendants  aver  that  they  were  not  present  at  the  sale ; 
but  deny  that  there  was  no  real  bid  above  $16,000  or  $18,000, 
or  any  such  sum  ;  or  that  the  auctioneer  run  up  Foster,  by 
sham  bids,  from  $16,000,  or  any  such  sura,  to  $40,000  ;  or  that 
that  there  was  no  real  bid  above  $16,000,  or  any  such  sum. 

Defendants  admit  that  complainant  informed  them,  after 
the  sale,  that  Foster  was  his  agent,  and  allege  that  complainant 
exhibited  great  anxiety  to  have  the  conveyance  made  ;  and  they 
have  been  informed,  and  believe,  that  there  was  great  competi- 
tion at  the  sale,  both  on  account  of  the  intrinsic  value  and  the 
local  position  of  the  property,  and  that  complainant  authorized 
Foster  to  bid  as  high  as  $40,000. 

Defendants  completed  the  sale,  gave  a  deed,  received  pay- 
ment of  all  but  the  last  note,  and  interest  on  that  to  January  1, 
1840;  but  complainant  did  not  notify  defendants  that  he  con- 
sidered the  sale  invalid  until  January  14,  1841,  and  they  then 
brought  a  suit,  as  alleged. 

That  more  than  five  years  and  six  months  have  elapsed  since 
said  sale,  and  defendants  have  lost  the  benefit  of  evidence  as  to 
occurrences  at  said  sale,  and  there  has  been  a  great  depreciation 
in  such  property,  owing  to  an  increase  in  the  number  of  mills, 
the  scarcity  of  timber,  and  financial  difficulties  in  that  region, 
by  which  mill-sites  have  much  depreciated  in  value  ;  and  de- 
fendants believe  that  changes  have  been  made  in  the  proper- 
ty by  building  or  altering. 

The  defendants  do  not  know  when,  in  particular,  the  com- 
plainant pretends  to  have  discovered  the  alleged  fraud  ;  but 
whatever  was  done  at  the  sale  might  have  been  known,  on 
inquiry,  at  any  time  ;  and  they  pray  for  proof  of  diligence. 

They  believe  that  complainant,  since  the  changes  in  value, 
would  gladly  annul  the  bargain,  and  compel  defendants  to  repay 
the  price,  and  pay  for  his  expenditures ;  but  they  submit  that 
this  ought  not  to  be,  after  such  a  lapse  of  time  and  the  changes 
in  condition  and  value,  especially  as  they  deny  the  fraud  al- 
leged, and  any  concealment,  on  their  part,  of  any  thing  done 
at  the  sale. 

VOL.    VllL  13 
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That  S.  H.  Williams  agreed  la-  pay  Head  for  hia  semcea 
what  was  customsury,  and  did  pay  bitli  ^"200,  after  the  sale, 
which  defendants  think  was  jpea^pniable ;  and  there  was  no 
agreement  that  Head  was  to  receive  nothing  if  no  sale  was 
effected. 

It  has  been  before  mentioned,  that  when  this  cause  came  up 
for  argument  before  Mr.  Justice  Story,  as  reported  in  3  Story's 
Reports,  54,  he  suggested  that  a  supplemental  bill  should  be 
filed,  for  the  purpose  of  properly  introducing  the  release  to  Head 
into  the  cause. 

The  supplemental  bill  alleged  that  Head  paid  no  considera- 
tion for  the  release,  and  made  no  satisfaction  ;  that  it  was  not 
intended  as  a  discharge  of  any  claim  against  the  defendants ; 
and  if  such  was  its  effect,  it  was  a  fraud  and  a  mistake  ;  that  it 
was  given  because  Head  refused  to  disclose  the  facts,  on  |he 
ground  that  complainant  might  sue  him,  and  complainant 
wished  to  obtain  proof  with  a  view  to  institute  proceedings  in 
equity  against  defendants ;  that  the  whole  agreement  with  re- 
gard to  it  was  between  Head  and  complainant's  counsel,  and  it 
was  signed  by  complainant  without  inquiry,  and  without  any 
negotiation  between  Head  and  complainant,  and  no  indemnity 
against  Head's  liability  to  defendants  was  asked  or  intended. 
The  supplemental  bill  then  prayed  that  said  release  may  be  re- 
formed and  restrained  to  the  tnie  intention  of.  the  parties. 

The  answer  to  this  supplemental  bill  stated  that  the  existence 
of  the  release  was  not  discovered  by  defendants  until  after  the 
testimony  had  been  taken  in  the  original  case  ;  that  defendants 
now  insist  on  it  as  a  bar ;  do  not  know  whether  any  considera- 
tion was  paid  for  it ;  and  as  to  the  intentions  of  the  parties, 
or  any  understanding  as  to  its  legal  effect,  no  fraud  was  practised 
to  procure  it  to  their  knowledge,  or  any  language  used  that  was 
not  intended  by  complainant,  by  whom  it  was  signed  by  the 
advice  of  counsel  and  under  no  mistake  of  fact ;  and  it  is  not 
competent  for  him  to  control  or  alter  it  by  extrinsic  evidence. 
They  have  no  knowledge  of  the  intentions  of  the  parties  to  it, 
or  what  inducements  or  agreements  led  to  it.  They  have  been 
informed  by  Head,  that  Yeazie's  counsel  promised  him  an  in- 
demnity, and  this  was  accordingly  given.  They  deny  that 
Head  expected  that,  after  said  release,  he  would  be  liable  to 
any  action  by  defendants,  or  any  construction  given  to  the 
release  which  would  prevent  his  being  held  harmless  against 
them. 

To  this  answer  there  was  a  general  replication. 

On  the  3d  of  August,  1844,  a  bill  of  revivor  was  filed 
against  Louisa  WiUiams,  the  widow  and  executrix  of  Stephen 
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Williams,  deceased,  and  at  May  term,  1845,  the  bill  was  revived 
by  consent  of  counsel,  and  the  cause  set  down  for  hearing. 

At  the  same  term  it  came  on  to  be  heard  upon  the  bill,  an- 
swer, pleadings,  and  evidence,  when  the  judges  of  the  court, 
being  divided  in  opinion  on  the  merits  of  the  cause,  ordered 
and  decreed  that  the  bill  be  dismissed,  without  costs  to  either 
party. 

This  decision  is  reported  in  3  Story's  Reports,  612. 

An  appeal  from  it  by  the  complainant  below  brought  the  case 
up  to  this  court. 

It  was  very  elaborately  argued  by  Mr.  Pessenden  and  Mr, 
Webster^  for  the  complainant  and  appellant,  Veazie,  and  by  Mr. 
Dames  and  Mr,  Oilpin,  for  the  defendants. 

The  points  on  the  psurt  of  the  appellant  were  thus  stated  by 
Mr.  Pessenden.  They  were  stated  somewhat  differently  by 
Mr.  Webster^  as  will  be  mentioned  afterwards. 

As  stated  by  Mr.  Pessenden  they  were, — 

I.  That  the  defendants  were  owners  and  sellers  of  the  prop- 
erty described,  at  said  auction  sale,  by  and  through  Head,  as 
auctioneer ;  and  that  the  complainant  was  purchaser  of  the  same 
through  the  agency  of  Foster. 

II.  That  Head,  the  auctioneer,  did,  by  pretended  and  illegal 
bidding  at  the  sale,  greatly  enhance  the  price  to  the  complain- 
ant ;  that  he  actually  received  no  bid  from  any  bona  fide  bid- 
der, or  person  proposing  to  purchase,  other  than  the  complain- 
ant's agent,  above  the  sum  of  twenty  thousand  dollars,  or 
thereabouts ;  but,  by  illegal  and  fraudulent  practices,  induced 
the  complainant's  agent  to  bid,  and  the  complainant  to  pay,  a 
much  larger  sum  than  they  would  have  done  had  said  sale  been 
fairly  conducted. 

HI.  That  Head,  the  auctioneer,  was  the  general  agent  of  de- 
fendants for  all  the  purposes  of  the  sale,  and  in  all  the  transac- 
tions connected  therewith ;  and  they  are  responsible  for  all  his 
acts,  and  his  knowledge,  connected  with  the  sale,  and  cannot 
avoid  that  responsibility  on  the  ground  that  he  was  a  public 
officer. 

17.  That  an  auctioneer  cannot  legally  be  a  bidder  on  his 
own  account;  and  therefore,  whether  the  bidding  by  Head 
was  really  for  himself,  as  intending  to  purchase,  or  merely  pre- 
tended, for  the  purpose  of  enhancing  the  price,  it  was  equally  a 
fraud  upon  the  complainant,  and  vitiated  the  sale. 

V.  That  defendants  became  actual  parties  to  the  fraud  by 
having  received  information  of  one  illegal  act  of  the  auctioneer 
at  the  saloi  before  the  contract  was  closed,  which  they  did  not 
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communicate  to  the  complainant,  but  concealed,  and  by  which 
they  were  put  upon  inquiry. 

VI.  That  equity  will  not  allow  the  defendants  to  retain  the 
proceeds  of  a  fraud  committed  by  their  agent,  whether  they  had 
knowledge  of  it  or  not. 

VII.  That  Head  was  not  a  necessary  party  to  the  bill. 

VIII.  That  the  release  to  Head  and  Pilsbury  is  no  bar,  — 

1.  Because  equity  will  not  extend  its  operation  beyond  its 
legal  effect  and  the  intention  of  the  parties,  which  were  a  re- 
lease of  damages. 

2.  Because  it  was  a  release  to  the  agent,  and  not  to  the  prin- 
cipal. 

3.  Because  the  defendants  would  have  no  right  of  action 
against  Head  and  Pilsbury,  should  the  sale  be  rescinded. 

4.  The  extent  and  design  of  a  release,  like  a  receipt,  are  ex- 
plainable by  extrinsic. evidence. 

IX.  That  the  claim  of  the  complainant  to  rescind  the  con- 
tract is  not  barred  by  lapse  of  time. 

Because  six  years  had  not  elapsed  between  the  sale  and  the 
filing  of  the  bill,  or  between  the  discovery  of  the  fraud  and  the 
filing  of  the  bill,  and  there  had  been  no  loss  of  evidence  or 
change  in  the  actual  condition  of  the  property,  such  as  would 
justify  the  court  in  refusing  relief;  and  because  the  circum- 
stances attending  the  sale  were  not  such  as  to  excite  the  com- 
plainant's suspicions,  or  put  him  upon  inqtiiry. 

X.  Even  if  there  was  no  fraud,  the  sale  should  be  rescinded 
for  mutual  mistake  of  a  material  fact. 

As  stated  by  Mr.  Webster^  they  were,  — 

1.  That  an  auctioneer  is  the  agent  of  the  owner  until  the 
sale  is  made,  and  also  afterwards,  until  he  gives  a  memorandum 
in  writing.  This  writing  is  given  in  ordex  to  avoid  the  statute 
of  frauds,  and  in  making  it,  the  auctioneer  becomes  the' agent 
of  both  parties. 

2.  That  fraud  by  an  auctioneer,  committed  whilst  he  is  the 
agent  of  the  vendor,  vitiates  a  sale  as  thoroughly  as  if  it  had 
been  committed  by  the  vendor  himself. 

3.  That  it  is  not  necessary  to  show  that  the  priAQipal  was 
cognizant  of  the  fraud. 

4.  That  the  aucti9neer  is  the  alter  ego  of  the  party  who  em- 
ploys him.  What  he  knows,  the  principal  knows ;  or,  as  the 
rule  is  substantially  stated  in  6  Clark  &  Fin.  448,  449,  if  an 
agent  made  wilfully  false  representations,  and  then  made  a  cout 
tract,  equity  will  relieve  just  as  much  as  if  the  sdetUer  were 
traced  to  the  principal. 
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6.  An  agent  to  sell  cannot  buy.  Therefore  an  auctioneer 
cannot  bid  for  himself.  This  rule  may  not  be  very  applicable 
in  this  case,  because  the  auctioneer  does  not  say  that  he  in- 
tended to  purchase  the  property  for  himself. 

6.  The  owner  of  real  estate,  put  up  at  auction,  may  protect 
himself  in  one  of  two  ways. 

1st.  He  may  fix  a  minimum  or  starting-point.  If  no  bid  is 
made  for  this  amount,  then  it  is  no  sale.  This  mode  appears 
to  have  been  pursued  here.  The  minimum  was  fixed  at 
$  14,500,  and  this  fact  was  made  known  to  the  purchasers  at 
the  sale.     This  fact  is  highly  important. 

2d.  The  owner  may  employ  one  person  to  bid  up  to  the 
minimum,  or  he  may  bid  himself.  But  in  this  mode,  as  in  the 
preceding,  where  the  bidding  has  reached  the  minimum,  then 
all  by-bidding  or  puffing  is  fraudulent,  and  vitiates  the  sale. 
The  liighest  real  bidder,  after  reaching  that  point,  is  entitled  to 
the  property. 

The  points  stated  and  argued  by  the  counsel  for  the  defend- 
ants were  the  following :  — 

1.  That  neither  on  the  allegations  or  form  of  the  complain- 
ant's bill,  nor  on  the  evidence,  is  he  entitled  in  the  Circuit  Court 
of  the  United  States,  sitting  in  equity,  to  the  relief  he  prays  for. 

2.  That  neither  on  the  allegations  of  the  bill,  nor  on  the  ev- 
idence, is  there  ground  to  charge  the  defendants  with  fraud. 

3.  That  the  evidence  does  not  establish  any  fraud  on  the 
part  of  Head,  the  auctioneer,  but  if  it  does,  it  will  not  entitle 
the  complainant  to  the  relief  prayed  for  in  this  suit. 

4.  That  the  release  of  Head  is  a  conclusive  bar  to  the  com- 
plainant's prayer  for  relief. 

5.  That,  both  on  the  facts  of  the  case  and  the  well-settled 
principles  of  equity  jurisprudence,  the  decree  of  the  Circuit 
Court,  dismissing  the  bill,  was  correct,  and  ought  to  be  af- 
firmed. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  in  the 
Maine  District,  dismissing  a  bill  which  was  brought  originally 
by  Veazie,  the  appellant. 

As  to  the  contents  of  the  bill  and  the  evidence  m  its  support, 
it  may  suffice  to  say  here,  that  the  bill  asked  the  rescission  of 
a  sale  at  auction,  made  about  the  1st  of  January,  1836,  of  cer- 
tain mills,  owned  by  the  respondents,  and  a  return  of  the  money 
paid,  and  the  notes  still  held  by  them  for  a  part  of  the  purchase- 
money.  It  asked  this,  on  the  alleged  ground  of  imposition  in 
13* 
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the  sale  by  means  of  puffing  or  by-bidding,  so  as  to  advance 
the  price  about  $  20,000  above  what  it  otherwise  would  have 
been.  ^In  their  answer,  the  respondents  denied  any  such  bidding 
by  their  procurement,  or  that  it  avoided  the  sale  if  happening ; 
and  further  contended,  that  they  had  been  discharged  from  any 
liability  which  might  have  existed  by  a  release  to  the  auction- 
eer, one  of  the  persons  implicated  in  the  by-bidding.  The  an- 
swer insisted,  also,  that  the  auctioneer  should  have  been  made 
a  party  to  the  bill,  and  that  any  claim  to  relief  by  the  plaintiff 
is  barred  by  the  lapse  of  time  since  the  sale. 

The  leading  point  arising  in  this  case  involves  so  difficult 
questions  both  of  fact  and  law,  that  they  have,  in  sonie  degree, 
divided  this  court,  as  well  as  the  court  below,  and  great  care 
and  discrimination  will  be  necessary  in  order  to  reach  conclu- 
sions that  can  be  satisfactory. 

The  relief  here  is  not  sought,  as  has  been  objected,  on  ac- 
count of  inadequacy  of  price,  —  though  that  may  at  times  be 
so  gross  as  to  show  fraud,  and  might  here  very  well  raise  some 
presumption  of  it.  Warner  v.  Daniels,  1  Woodb.  &  Min.  Ill; 
Coles  V.  Trecothick,  9  Ves.  234 ;  2  Ves.  sen.  155.  But  it  is 
sought  for  a  fraud  practised  in  augmenting  the  price ;  or,  in  oth- 
er words,  for  taking  false  steps  to  enhance  it ;  and  it  is  the 
consequence  and  injury  caused  by  these  unfair  means  th%t  the 
plaintiff  would  avoid. 

How  far,  then,  in  point  of  fact,  was  the  price  increased  above 
the  real  bids?  and  by  what  means?  A  minimum  price  of 
$  14,500  is  clearly  proved  to  have  been  fixed  by  the  owners. 
The  weight  of  the  testimony  is,  that  the  real  bids  went  only 
$  3,500  to  $  5,500  higher.  There  is  no  pretence  that  Wad- 
leigh  —  the  rival  or  competitor  of  the  plaintiff — bid  or  author- 
ized others  to  bid  for  him  above  eighteen  or  nineteen  thousand 
dollars,  though  a  statement  of  the  auctioneer  to  one  person  has 
been  relied  on  to  the  contrary.  Wadleigh  denies  it, — nobody 
testifies  to  it, — and  nobody  is  produced  who  bid  or  employed 
others  to  bid  higher,  unless  the  auctioneer  himself  did  it. 
The  true  value,  also,  as  fixed  by  the  owners  at  $14,500,  tends 
to  confirm  the  idea  that  no  real,  fair  bid  would  be  likely  to  go 
above  $  20,000,  —  or  over  $  5,000  or  $  6,000  beyond  the  own- 
ers' own  estimate. 

It  is,  then,  a  leading  feature  in  this  case,  that  should  not  be 
overlooked,  as  it  gives  a  stamp  and  character  to  the  whole 
equity  as  between  these  parties  in  favor  of  the  plaintiff,  that  the 
respondents  fixed  the  minimum  bid  for  the  sale  of  their  prop- 
erty at  $  14,500,  and  authorized  the  auctioneer  to  dispose  of  it 
for  that  amount,  when  in  truth,  by  some  means  or  other,  and 


JANUARY   TERM,   1850.  161 

Yeaiie  v.  Williami  at  aL 

without  any  real  rival  bids  above  $  20,000,  they  obtained  for  it 
$  40,000.  Whether  this  extraordinary  result  was  effected  by  any 
improper  conduct  on  their  part,  or  that  of  any  agent  for  whom 
they  may  in  law  be  responsible,  is  the  next  prominent  inquiry. 

In  the  outset,  the  probability  certainly  is,  that  property  like, 
this  could  not  be  sold  at  auction  for  from  $  25,000  to  $  26,000 
more  than  the  owner  asked  for  it,  unless  under  some  imposition 
or  great  mistake.  And  the  further  presumption  seems  at  first 
to  be  reasonable,  that  the  respondents,  whose  property  was  thus 
sold,  and  by  an  auctioneer  employed  by  themselves,  and  who 
have  benefited  by  the  large  excess  in  the  price  given,  by  tak<- 
ing  the  money  and  securities,  were  either  instrumental  in  caus- 
ing the  excess,  or,  having  availed  themselves  of  it  and  all  its 
advantages,  should  be  answerable  civiliier  for  any  wrong  and 
error  connected  with  it. 

It  is  conceded,  in  point  of  fact,  that  some  other  bids  than- 
Yeazie's  went  nearly  to  $  40,000,  and  as  no  person  is  shown  to 
have  made  them  but  the  auctioneer,  it  follows  that  they  must 
have  been  real  bids  by  him  for  himself,  or  fictitious  ones  by 
him,  with  a  view  to  increase  the  price  to  be  obtained  by  the 
respondents,  and  to  increase  his  own  commissions  on  a  sum  so 
much  larger  than  had  been  anticipated  when  the  sale  began. 

Looking  to  the  supposition  that  the  bids  were  real  and  for 
himself,  that  idea  is  not  supported,  but  rather '  disproved,  by 
the  testimony.  The  auctioneer  does  not  appear  to  be  a  man 
of  wealth,  able  to  buy  so  valuable  property  for  investment,  nor 
was  such  a  purchase  in  the  line  of  his  business  or  profession, 
nor  does  he  seem  to  have  had  the  means  or  disposition  for  spec- 
ulation, and  especially  on  so  laige  a  scale ;  and  he  must  have 
well  known  that  the  true  value  of  this  property  was  not  con- 
sidered by  the  owners  above  $  14,500,  nor  its  value  to  Wadleigh 
as  enhanced  by  its  locality  in  his  dispute  with  Yeazie,  as  above 

M  18,900. 

T^he  weight  of  the  testimony,  then,  is  decidedly  against  the 

correctness  of  the  supposition,  that  the  bids  above  $  20,000, 
except .  the  plaintiff's,  were  by  the  auctioneer  for  himself  and 
on  his  own  account. 

Had  it  been  otherwise,  it  would  be  very  questionable  whether, 
in  point  of  law  or  equity,  an  auctioneer  can  be  allowed  to  bid 
off  for  himself  the  very  property  he  is  selling.  It  has  been  laid 
down  that  he  cannot.  Hughes's  case,  6  Yes.  617  ;  Oliver  et  al. 
t?.  Court  et  al.,  8  Price,  126  ;  9  Yes.  234 ;  8  Yes.  337 ;  Long 
on  Sales,  228 ;  Babingtou  on  Auctions,  164.  The  principles 
against  it  are  stronger,  if  possible,  and  certainly  were  enforced 
earlier  in  courts  of  equity  than  of  law.     An  opposite  course 
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would  give  to  an  auctioneer  many  undue  advantages.  It  would 
tend,  also,  to  weaken  his  fidelity  in  the  execution  of  his  duties  for 
the  owner.  He  would  be  allowed  to  act  in  double  and  incon- 
sistent capacities,  as  agent  for  the  seller  and  as  buyer  also ;  and 
the  precedents  are  numerous  holding  such  sales  voidable,  if  not 
void,  and  at  all  events  unlawful,  as  opposed  to  the  soundest 
public  policy.  See  Michoud  v.  Girod,  4  Howard,  554;  16 
Pick.  30;  1  Mason,  344;  2  Johns.  Ch.  61;  Tufts  v.  Tufts, 
Mass.  Dist.  1848,  and  cases  there  cited ;  Long  on  Sales,  228 ; 
9  Paige,  663 ;  1  Stor.  Eq.  Jur.,  ^  316 ;  3  Stor.  R.  626.  That 
an  auctioneer  is  a  general  agent  for  the  owner  usually,  though 
questioned  in  the  argument,  cannot  be  doubtful.  See  Howard 
V,  Braithwatte,  1  Yes.  &  Beam.  209 ;  Stor.  on  Agency,  ^^  27, 
28 ;  4  Burr.  1921 ;  1  H.  Bl.  86.  He  is  so  till  the  sale  is  com- 
pleted. Long  on  Sales,  231;  Seton  v,  Slade,  7  Yes.  276; 
Babington  on  Auctions,  90;  20  Wendell,  43.  And  though 
he  may  be  agent  of  the  buyer  after  the  sale  for  some  purposes, 
such  as  to  take  the  case  out  of  the  statute  of  frauds,  (Williams 
f>.  Millington,  1  H.  Bl.  84;  3  D.  &  E.  148;  Cowp«  396; 
Long  on  Sales,  228,  60,  63;  Emerson  v.  Heelis,  2  Taunt.  38; 
1  Esp.  101,)  yet  this  does  not  affect  the  other  principle,  that 
till  the  sale,  and  before  it,  he  acts  for  the  vendor  alone.  Nor  is 
an  auctioneer  a  public  officer  in  Maine,  and  a  license  required 
to  him.  2  Laws  of  Maine,  p.  390,  ch.  134.  But  whether  a 
public  officer  or  not  is  a  circumstance  that  does  not  generally 
appear  to  have  changed  the  liability  of  the  principal  for  his 
acts,  if  taking  the  benefit  of  them. 

Treating  his  bids,  then,  as  made  by  the  auctioneer,  not  for 
himself,  and  the  proof  having  failed  to  show  that  they  were 
for  a  stranger,  the  only  remaining  hypothesis  is,  that  they  were 
made  by  him  while  agient  of  the  owners,  with  a  view  to 
their  benefit  particularly,  though  with  hopes  of  some  incidental 
gain  to  himself  in  increased  commissions.  How  does  this  view 
accord  with  the  evidence  of  the  transaction,  taken  as  a  whole  ? 
It  is  the  only  plausible  aspect  of  it  existing.  The  auctioneer 
found  Wadleigh  willing,  on  account  of  his  quarrel  with  Yeazie 
and  his  interests  near  the  property,  to  go  about  $  6,000  higher 
than  the  owners'  estimate,  and  then  found  Yeazie,  for  like  rea- 
sons, willing  to.  go  still  higher  rather  than  let  Wadleigh  purchase 
the  premises,  for  whom  he  supposed  the  auctioneer  was  bid* 
ding.  In  the  eagerness  of  competition  and  with  ample  capital, 
Yeazie  seems  in  this  way  to  have  been  induced  to  go  even  as  high 
as  $  40,000,  under  the  exciting  but  delusive  and  false  impression, 
that  he  thus  was  obtaining  the  property  against  the  efforts  of 
Wadleigh  or  others,  real  bidders  and  real  competitors.     That 
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imiwession  the  auctioneer  sought  to  create,  and  did  create,  by 
deceptive  means. 

Residing  on  the  spot  and  acquainted  with  the  character  of 
the  parties,  he  doubtless  suspected  that  Yeazie,  rather  than  let 
the  property  go  to  Wadleigh,  might  bid  very  high, — and  per- . 
haps,  by  rumor,  even  to  $  40,000,  —  and  proceeded,  after  the 
real  bids  were  over  at  about  $  20,000,  to  make  by-bids,  either 
on  his  own  judgment,  to  benefit  his  employers  and  increase  his 
own  commissions,  or  on  the  suggestions  or  signs  of  Stephen 
H.  Williams,  who  was  present  as  agent  of  the  respondents, 
and  is  proved  to  have  sat  behind  and  near  the  auctioneer  at 
the  sale. 

Yeazie  being  thus  situated  so  as  to  be  more  easily  duped  by 
either  of  them,  and  his  condition  and  fears  and  anxieties  being 
probably  known  to  Head^  if  not  to  Stephen  H.  Williams,  the 
auctioneer,  by  the  means  before  described,  procured  for  his  em- 
ployers nearly  treble  what  they  expected  or  what  had  been 
agreed  on  as  the  minimum  price.  The  next  inquiry  is,  if  such  a 
transaction  renders  the  sale  in  point  of  law  void,  either  for  fraud 
or  mistake.  In  some  countries,  under  the  civil  law,  a  buyer  of 
immovables  is  of  right  entitled  to  a  rescission  of  the  sale  if  it 
turn  out,  though  without  fraud,  that  the  price  was  more  than 
fifty  per  cent,  above  the  true  value.  Pothier  on  Contracts  of 
Sale,  part  5,  ch.  2,  sec.  2 ;  and  see*  Domat,  tit.  6,  sec.  3. 
Here  the  price  was  at  least  a  hundred  per  cent,  above,  —  yet 
there  must  in  this  country  be  fraud  also,  or  «  mistake. 

Though  no  evidence  is  seen  of  fraud  practised  by  the  re- 
spondents in  person,  nor  by  their  express  directions,  yet  a  fraud 
was  evidently  perpetrated  by  the  auctioneer,  as  agent  for  the 
respondents,  or  by  him  in  connection  with  Stephen  H.  Wil- 
liams, and  the  respondents  have  taken  and  still  retain  the  ben- 
efit of  it.  This  conclusion  is  indisputable,  whatever  obscurity 
or  concealment  may  have  been  flung  over  the  case  by  the  auc- 
tioneer. 

Does  this  state  of  things,  then,  in  point  of  law,  require  the 
sale  to  be  relieved  against,  on  sound  principles  of  equity  and 
public  morals  ? 

By-bidding  or  puffing  by  the  owner,  or  caused  by  the  own- 
er, or  ratified  by  him,  has  often  been  held  to  be  a  fraud,  and 
avoids  the  sale.  Cowp.  395;  6  B.  Monroe,  630;  US.  &R. 
86 ;  4  Har.  &  McHen.  282 ;  Babington  on  Auctions,  45 ;  3 
Bingh.  368  ;  2  Carr.  &  Payne,  208  ;  6  D.  &  E.  642 ;  Rex  v. 
Marsh,  3  Younge  &;  Jerv.  331 ;  11  Moor,  283.  He  may  fix  a 
minimum  price,  or  give  notice  of  by-bids,  and  thus  escape  cen- 
sure.   Ross  on  Sales,  311 ;  Howard  v.  Castle,  6  D.  &  F.  642. 
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But  this  shows  that,  without  such  notice,  it  is  bad  to  resort  to 
them.  Crowder  v,  Austin,  3  Bingh.  368 ;  3  Younge  &,  Jenr. 
331.  <<The  act  itself  is  fraudulent,"  says  Lord  Tenterden. 
Wheeler  v.  Collier,  1  Moody  &  Malk.  126. 

The  by-bidding  deceives,  and  involves  a  falsehood,  and  is, 
therefore,  bad.  It  violates,  too,  a  leading  condition  of  the  contract 
of  sales  at  auction,  which  is  that  the  article  shall  be  knocked 
off  to  the  highest  real  bidder,  without  puffing.  2  Kent's  Com. 
638,  539.  It  does  not  answer  to  apologize  and  say  that  by-bid- 
ding is  common.  For,  observed  Lord  Mansfield,  '*  Gaming, 
Stockjobbing,  and  swindling  are  frequent.  But  the  law  forbids 
them  all."  Cowp.  397.  In  Bexwell  v.  Christie,  Cowp.  396, 
the  pole-star  on  this  whole  subject,  it  is  said, —  "  The  basis  of 
all  dealings  ought  to  be  good  faith.  So  more  especially  in 
these  transactions,  where  the  public  are  brought  together  in  a 
confidence  that  the  articles  set  up  for  sale  will  be  disposed  of 
to  the  highest  real  bidder." 

Even  in  a  court  of  law.  Lord  Kenyon  has,  with  true  regard  to 
what  is  honorable  and  just,  said,  — ''  All  laws  stand  on  the  best 
and  broadest  basis,  which  go  to  enforce  moral  and  social  du- 
ties." Pasly  V.  Freeman,  3  D.  &  E.  64.  See  also  Bruce  v. 
Ruler,  2  Man.  &  Ryl.  3.  And  in  Howard  v.  Castle,  6  D.  &  E. 
642,  he  held  that  Lord  Mansfield's  doctrine,  that  all  sham 
bidding  at  auctions  is  a  fraud,  was  a  doctrine  founded  *^  on 
the  noblest  principles  of  morality  and  justice." 

Nor  does  it  lessen  the  injury  or  the  fraud  if  the  by-bidding 
be  by  the  auctioneer  himself.  He,  being  agent  of  the  owner, 
is  equally  with  him  forbidden  by  sound  principle  to  conduct 
clandestinely  and  falsely  on  this  subject.  Cowp.  397.  All 
should  be  fair,  — above-board. 

Indeed,  in  point  of  principle,  any  fraud  by  auctioneers  is 
more  dangerous  than  by  owners  themselves.  The  sales  through 
the  former  extend  to  many  millions  annually,  and  are  distrib- 
uted over  the  whole  country,  and  the  acts  accompanying  them 
are  more  confided  in  as  honest  and  true  than  acts  or  statements 
made  by  owners  themselves  in  their  own  behalf,  and  to  advance 
their  own  interests.  Great  care  is  therefore  proper  to  preserve 
them  unsullied,  and  to  discourage  and  repress  the  smallest  devi- 
ations in  them  ftom  rectitude. 

Here  the  auctioneer  virtually  said  to  his  hearers,  when  he 
made  a  fictitious  bid,  —  "I  have  been  offered  so  much  more  for 
this  property."  But  he  said  it  falsely,  and  said  it  with  a  view 
to  induce  the  hearers  to  offer  still  more.  He  averred  it  as  a 
fact,  and  not  an  opinion ;  and  as  a  fact  peculiarly  within  his 
knowledge.     Now  if,  under  such  an  untrue  and  fraudulent  a)B- 
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sertion,  persons  were  persuaded  to  give  more,  —  relying,  as  they 
had  a  right  to,  on  the  truth  of  what  was  thus  more  within  the 
personal  knowledge  of  the  auctioneer,  and  was  publicly  and  ex- 
pressly alleged  by  him,  and  being  of  course  more  willing  to 
give  higher  for  what  others  had  oiSered  more,  who  probably 
were  acquainted  with  such  property  and  had  means  to  pay  for 
it,  —  they  were  imposed  on  and  injured  by  the  falsehood.  It 
is  said,  —  **  A  naked,  wilful  lie,  or  the  assertion  of  a  falsehood 
knowingly,  is  certainly  evidence  of  fraud."  1  Const.  R.  (8. 
Car.)  8.  The  following  authorities  support  the  views  here 
laid  down.  3  Younge  &  Jerv.  331 ;  Moody  &  Malk.  123;  2 
Carr.  &  Payne,  208 ;  Bexwell  v.  Christie,  Cowp.  396 ;  Howard 
v.  Castle,  6  D.  &  E.  642;  1  Hall,  (N.  Y.>146;  1  Dev.  (N. 
Car.)  35 ;  6  Clark  &  Pin.  444,  329. 

Some  cases,  and  some  reasoning  found  in  them,  attempt  to 
sanction  a  contrary  doctrine,  if  the  by-bids  were  made  merely 
to  prevent  a  sacrifice  of  the  property, —  a  ^'defensive  precau- 
tion," —  but  not  otherwise.  Connolly  v.  Parsons,  3  Ves.  626, 
note ;  Smith  v..  Clarke,  12  Ves.  477 ;  Steele  v.  Ellmaker,  11 
Serg.  &  Rawle,  86 ;  Woodward  v.  Miller,  1  Collier,  279 ;  6 
Maddock,  34. 

These  exceptions  still  concede  that  the  by-bidding,  when  an 
artifice  to  mislead  the  judgment  and  inflame  the  zeal  of  oth- 
ers, — ''  to  screw  up  and  enhance  the  price,"  in  the  language  of 
Sir  William  Grant,  —  is  fraudulent  and  makes  the  sale  void.  12 
Ves.  483 ;  2  Kent's  Com.  637. 

Some  cases  hold,  too,  that  the  by-bidding  will  not  vitiate, 
if  real  bids  beside  those  of  the  vendee  occurred  after.  3  Ves. 
620.  But  neither  of  these  excuses  or  apologies  existed  here. 
These  by-bids  were  made  after  some  thousands  of  dollars  had 
been  offered  over  the  value  of  the  mills,  as  estimated  by  the 
owners  themselves,  and  were  palpably  made  ^^to  screw  up,^^  or 
enhance  the  price.  Any  other  excuses,  which  have  ever  avail- 
ed, either  are  anomalies,  or  rest  on  a  false  analogy.  Thus,  at. 
one  time  in  England  duties  on  auctions  were  remitted,  if  the 
property  was  bought  in  by  the  owner.  3  Ves.  jr.  17,  621 ;  1 
Fonbl.  Eq.  226.  This,  however,  was  founded  on  the  theory 
that  no  sale  had  taken  place,  and  hence  no  duty  should  be  paid, 
rather  than  that  a  sale  under  such  circumstances  was  valid.  It, 
therefore,  strengthens  rather  than  impairs  the  view  taken  of  the 
present  case. 

It  is  no  answer  to  this  reasoning  to  say,  as  has  been  done, 
that  Veazie  bid  voluntarily,  or  expressed  satisfaction  with  his 
purchase,  and  was  in  haste  to  close  it  up.  Because, -in  all 
this,  he   was  laboring  under  a  misapprehension  that  others 
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had  honestly  valued  the  property  near  the  same  price,  and 
been  in  truth  as  anxious  as  himself  to  bid  it  off, — and  be- 
cause he  believed  that  he  had  thus  succeeded  against  a  real 
rival  in  securing  the  mills  and  some  incidental  advantages, — 
when  in  reality  there  had  been  no  such  honest  bids  over 
$20,000,  and  he  had  been  contending  against  a  man  of  straw 
falsely  set  up  by  the  auctioneer.  In  short,  he  had  been  imposed 
on  by  the  agent  of  the  respondents ;  and  that  by  virtual  false- 
hood, and  in  a  point  material,  and  in  a  manner  likely  to  mis- 
lead. He  was  not  allowed  to  exercise  his  judgment,  and  bid 
higher  or  not  on  the  truth,  —  on  facts, — but  on  falsehoods.  6 
D.  &  E.  644.  He  was  not  the  highest  bidder  at  $  40,000, 
except  through  deception  wrought  on  him  fraudulently.  Ibid. 
Secrecy  was  practised,  —  privacy  as  to  the  real  offers,  —  strat- 
agem, —  which,  as  already  seen,  is  in  the  teeth  of  the  great 
principles  of  a  valid  public  sale.  Bexwell  v.  Christie,  Cowp. 
396 ;  2  Kent's  Com.  539. 

A  technical  objection  to  the  quantity  rather  than  weight  of 
the  evidence  has  been  urged,  which  it  may  be  well  to  dispose 
of  here.  It  is  said  that  fraud  is  denied  as  to  the  defendants, 
and  is  not  proved  against  them  by  two  witnesses.  It  is  con- 
ceded that  the  denials  that  the  respondents  wer6  personally 
guilty  oT  fraud,  or  expressly  directed  falsehood  and  fraud,  are 
not  overcome,  nor  are  they  in  controversy.  But  it  is  the  puff- 
ing or  by-bidding  of  the  auctioneer,  their  agent,  which  is  in 
controversy  as  a  fact.  As  to  that  they  can  make  no  denial  from, 
any  personal  knowledge  pro  or  con,  —  not  having  been  present; 
'and  hence  their  answer  furnishes  no  evidence  in  respect  to  it, 
as  an  independent  fact.  But  this  fact  being  substantiated  by 
the  agent,  and  the  matter  proved  by  others,  as  to  no  real  bids 
being  made  over  $  20,000,  and  by  various  other  circumstances 
in  the  case,  the  amount  of  evidence  for  it  is  ample.  It  is  true, 
they  deny  that  they  ordered  it.  It  is  to  be  remembered,  how- 
ever, that  they  are  not  held  liable  here  merely  by  declarations 
of  their  agent,  when  not  ordered  by  them  or  perhaps  known  to 
them  at  the  time,  —  though  it  is  a  sound  doctrine  that  the  verbal 
declarations  of  an  agent  at  a  sale  often  bind  the  principal.  1  Ves. 
&  Beames,  209;  6  Clark  &  Fin.  448,  449;  Story  on  Agency, 
^  107.  And  that  the  agent  is  bound  to  disclose  all  and  to  act 
as  the  principal  is  when  present,  and  selling.  1  Metcalf,  560  ; 
Hough  V,  Richardson,  3  Stor.  R.  698  ;  3  Hill,  260  ;  1  Wood- 
bury &  Minot,  353.  And  that  a  principal  so  acting  in  per- 
son cannot  be  justified  in  asserting  what  is  false,  and  by  which 
another  is  injured.  Pasly  v.  Freeman,  3  D.  &  E.  51;  Ver- 
non V.  Keys,  12  East,  632 ;  2  East,  92.     And  that  what  the 
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vendor  may  not  do  in  person,  or  may  not  employ  others  to  do 
in  his  absence,  —  that  is,  make  by-bids  to  enhance  the  price,  — 
his  agent,  the  auctioneer,  cannot  rightfully  do. 

But  they  are  held  liable  on  a  ground  beyond  and  apart  from 
all  this,  and  as  well  settled  in  England  as  here,  that  if  a  princi- 
pal ratify  a  sale  by  his  agent,  and  take  the  benefit  of  it,  and  it 
afterwards  turn  out  that  fraud  or  mistake  existed  in  the  sale, 
the  latter  may  be  annulled,  and  the  parties  placed  in  statu  quo  ; 
or  they  may,  where  the  case  and  the  wrong  are  divisible,  be  at 
times  relieved  to  the  extent  of  the  injury. 

The  principal  in  such  case  is  profiting  by  the  acts  of  the 
agent,  and  is  hence  answerable  civiliter  for  the  acts  of  the 
agent,  however  innocent  himself  of  any  intent  to  defraud.  13 
Wendell,  513 ;  l  Verm.  239 ;  1  Salk.  289 ;  7  Bingh.  543 ;  Ma- 
son et  al.  V.  Crosby  et  al.,  1  Woodb.  &  Min.  342,  and  cases 
there  cited ;  Doggett  v.  Emerson,  1  ib.  1 ;  Story  on  Agency,  ^ 
^  451 ;  Doggett  v.  Emerson,  3  Stor.  R.  700;  Olmsted  et  al.  v. 
Hotailing,  1  Hill,  317 ;  Taylor  v.  Green,  8  Carr.  &  Payne,  316. 
Whether  the  principal  knew  all  those  acts  or  not,  is  not  the  test 
in  this  case,  as  in  2  East,  92,  notes,  and  13  East,  634,  note, 
though  it  may  be  in  sonie  others,  as  in  5  Bingh.  97 ;  6  Clark  tc 
Fin.  444 

But  the  test  here  is.  Was  the  purchaser  deceived,  and  has  the 
vendor  adopted  the  sale,  made  by  deception,  and  received  the 
benefits  of  it  ?  For,  if  so,  he  takes  the  sale  with  all  its  bur^ 
dens.     Wilson  v.  Fuller,  3  Adolph.  &  Ell.  (N.  S.)  68. 

The  sale,  thus  made. here,  was  adopted  and  carried  into  effect 
by  the  respondents ;  and  hence,  on  account  of  the  fraud  in- 
volved in  it,  they  should  either  restore  the  consideration,  and 
take  back  the  mills,  or  indemnify  the  purchaser  to  the  extent 
of  his  suffering. 

Some  miscellaneous  objections  to  these  results  are  yet  to  be 
considered.  It  is  said  to  be  justly  deemed  an  extraordinary 
power  in  a  court  of  chancery  to  rescind  contracts  at  all,  instead 
of  leaving  parties  to  a  suit  at  law  for  their  damages.  Sugden 
on  Vendors,  392 ;  11  Peters,  248.  And  that  a  fraud  or  mistake 
must  be  very  manifest  to  justify  it.  10  Price,  117;  13  Price, 
349 ;  7  Cranch,  368 ;  2  Johns.  Ch.  603 ;  12  Ves.  477.  And  that 
the  burden  of  proof  to  show  these  grounds  for  a  rescission  rests 
on  the  plaintiff,  and  not  on  the  defendant.  Grant  this.  Yet  all 
requirements  appear  fulfilled  here.  On  satisfactory  proof,  also, 
executed,  as  well  as  executory,  contracts  may  in  such  cases  be 
set  aside.  One  case  is  reported  of  its  being  done  after  twenty 
years.     8  Price,  125.     And  a  defendant  is  likely,  in  most  cases, 
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to  suffer  no  more  by  a  rescission  in  chancery,  than  by  damages 
adequate  to  the  loss  or  injury. 

There  is  next  the  objection,  that  too  long  a  time  had  elapsed 
here  before  seeking  redress.  More  force  would  attach  to  this 
if  Yeazie  had  discovered  the  imposition  sooner.  The  sale  hap- 
pened January  1st,  1836;  the  discovery  of  the  fraud  was  after 
January  Ist,  1840,  and  this  bill  was  filed  July  23d,  1841,  after 
demanding  redress  of  the  respondents  in  January,  1841. 

Having  effected  his  object  in  the  purchase,  —  to  obtain  the 
property  rather  than  let  his  rival  get  it,  who,  he  doubtless  sup- 
posed, was  bidding  against  him,  — and  being  a  man  of  ample 
means,  Yeazie  submitted,  as  feeling  bound,  to  the  excess  of  price. 
Nor  did  he  suspect  any  imposition  till  informed  of  it  within  a 
few  years  ]  and  then  he  seasonably  applied  for  relief,  and  should 
not  be  barred  from  obtaining  it  by  any  lapse  of  time  while  the 
fraud  or  mistake  as  to  the  bids  not  being  real  remained  undis- 
covered. Doggett  V.  Emerson,  3  Stor.  R.  740;  Daniels  v. 
Warner,  1  Woodb.  6u  Min.  90 ;  Doggett  v,  Emerson,  Ibid.  1 ; 
8  Clark  &  Fin.  651 ;  1  Russ.  &  Milne,  236. 

It  is  said  that,  after  this  lapse  <ff  time,  the  plaintiff  is  not  in  a 
proper  condition  to  restore  the  mills.  16  Maine,  42.  He  is  less 
likely  to  be,  if  they  are  ordered  to  be  restored ;  but  that  is  the 
fault  of  the  fraud,  and  the  concealment  of  it,  rather  than  his  fault. 
The  defendant,  too,' if  the  property  has  deteriorated  in  value,  is 
in  no  worse  a  condition  than  he  would  be  Where  an  avoidance 
of  the  sale  takes  place  at  law  for  fraud. 

If  the  plaintiff  has  sold  the  property,  or  disabled  himself  from 
restoring  it,  when  ordered  by  a  decree,  then  the  evil  consequen- 
ces will  light  on  himself,  and  not  the  defendants.  That  is 
what  is  meant  by  inability  to  restore  the  property  in  8  Cranch, 
476.  Nor  is  there  any  need  he  should  aver  substantively  in  his 
bill  that  he  can  restore  it,  this  being  presumed  as  a  usual,  if  not 
necessary,  consequence,  when  he  applies  to  have  the  contract 
rescinded,  and  every  thing  placed  in  statu  quo. 

The  last  exception  to  a  recovery  here  by  the  plaintiff  is,  that 
the  release  to  Head,  the  auctioneer,  should  be  considered  as  dis- 
charging the  respondents  also.  Neither  the  design  of  the  par- 
ties to  the  release,  nor  the  agreement  or  consideration  to  make 
it,  extended  beyond  the  auctioneer.  It  was  suicidal  for  the 
plaintiff  to  pay  for  a  release  to  get  a  witness  in  a  case,  which 
release  would  destroy  the  case  itself.  (2  Iredell,  219.)  Sitting 
as  we  do  in  a  court  of  equity,  we  cannot,  without  an  open  and 
gross  departure  from  equity,  give  to  the  release  any  effect  be- 
yond the  design  in  making  it,  and  the  literal  words  of  it,  reaching 
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only  to  the  discharge  of  the  releasee.  It  is  a  strict  rule  at  law^ 
and  not  of  equity,  which  goes  further  in  any  case.  7  Johns. 
Ch.  207;  18  WendeU,  399;  22  Pick.  308.  The  operation 
was  meant  to  be  like  a  covenant  not  to  sue  him ;  and  such  a 
covenant  is  no  bar  to  suing  others  when  jointly  liable.  Person 
V.  Sanger,  1  Woodb.  &  Min.  138. 

Again,  in  the  present  instance,  there  was  no  joint  liability  at 
law  by  the  respondents  and  the  auctioneer.  Their  account- 
ability was  separate,  and  resting  on  different  grounds ;  his  on 
actual  falsehood,  —  theirs  on  the  adoption  of  the  benefits  of  it, 
and  the  accountability  thus  arising  for  it.  The  release  of  one, 
therefore,  is  not  like  the  release  of  a  joint  contractor  or  joint 
trespasser.  1  Anstruther,  38.  And  in  equity  it  may  well  be 
limited  to  the  person  released,  and  the  person  paying  the  con- 
sideration for  it.     Hopkins,  251,  334. 

Beside  this.  Head  was  in  law  a  competent  witness  for  Yea- 
zie,  without  any  release,  his  interest  being  against  Yeazie. 
This  conclusion  as  to  the  release  is  an  answer,  likewise,  to  the 
objection,  that  Head  ought  to  have  been  made  a  party  to  this 
bill.  His  liability  resting  on  a  separate  ground,  and  not  joint, 
he  could  not  be  united  at  law,  nor  is  it  always  done  in  equity 
under  like  circumstances.  See  Mason  et  al.  v.  Crosby,  1 
Woodb.  &  Min.  342 ;  Person  v.  Sanger,  Ibid.  138  ;  Jewett  v. 

Conrad,  3  Woodb.  &  Min. ;  Small  v.  Atwood,  6  Clark  & 

Fin.  352,  466. 

All  that  remains  is  to  decide  upon  the  most  equitable  course 
to  carry  these  views  into  effect,  consistent  with  sound  principles. 
One  mode  is  to  set  aside  imconditionally  the  whole  sale,  for 
the  fraud  practised  in  it,  and  have  the  mills  reconveyed  by 
Yeazie,  and  the  money,  notes,  and  mortgage  returned  by  the 
respondents.  Another  mode  is  to  treat  as  unjust  only  so  much 
of  the  proceedings  as  was  fraudulent ;  that  is,  the  excess  of 
price  over  $20,01)0  obtained  by  by-bidding,  and  to  cause  that 
excess  only  to  be  refunded. 

To  attain  this  last  result  in  some  way  is  preferable,  consider- 
ing the  length  of  time  which  has  elapsed  here,  and  the  probable 
deterioration  in  value  of  the  mills  by  use  and  the  fall  of  prices 
in  the  market  since  the  inflation  of  1836,  and,  though  objected 
to  by  the  respondents,  is  likely  more  than  the  other  to  secure 
them  against  loss. 

To  restore  the  excess  of  consideration,  or  to  restore  all  and 
have  back  the  mills,  has  in  other  respects  much  the  same  effect. 
The  plaintiff  in  either  way  will  obtain  nothing  which  did  not 
belong  to  him,  nor  the  respondents  lose  any  thing  which  was 
theirs  before  the  falsehood  or  mistake.    It  is,  at  the  same  time, 
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gratifying  to  find,  that,  by  either  of  these  courses,  no  incidental 
loss  or  inconvenience  will  fall  on  the  respondents,  except  what 
has  been  occasioned  by  the  misbehaviour  of  their  own  agent, 
and  the  fruits  of  which  they  accepted,  and  which  they  cannot 
inforo  amscienticR  retain  against  those  injured  by  that  misbe- 
haviour. 

But  there  is  one  equitable  operation  before  named,  in  re- 
lieving only  as  to  what  is  fraudulent,  which  makes  it  most  de- 
sirable, if  legal.  It  is  objected,  first,  that  it  will  be  giving 
damages,  like  a  court  of  law,  to  the  extent  of  the  wrong,  rather 
than  rescinding  the  whole  contract  on  account  of  fraud  or  an 
evident  mistake. 

We  are  inclined  to  think,  unless  under  peculiar  circumstan- 
ces, that  damages  cannot  be  given  in  a  court  of  equity,  but 
the  parties  must  be  left  to  a  court  of  law  to  recover  them.  17 
Ves.  203 ;  1  Russ.  &  Mylne,  88 ;  2  Keen,  12 ;  1  Cowen,  711  ; 
6  Johns.  193.  The  exceptions  of  damages  in  part,  under  certain 
circumstances  may  be  seen  in  the  following  cases,  and  the  au- 
thorities there  quoted.  2  Story's  Eq.  Jur.,  <^^  711,  779,  788, 
794;  4  Johns.  Ch.  460;  14  Ves.  96;  9  Cranch,  456. 

But  the  course  we  propose,  to  have  the  sale  stand  so  far  as 
not  fraudulent,  and  to  make  the  defendants  restore  only  what 
was  obtained  by  the  pufiing  and  fraud,  is  not  giving  damages 
either  eo  nomine  or  in  substance.  It  requires  to  be  surren- 
dered merely  the  money  and  interest  on  it,  and  the  notes  and 
mortgage  unpaid,  which  were  obtained  by  the  deception  of  by- 
bidding.  This,  among  other  things,  is  prayed  for  in  the  bill. 
This  course  will,  only  carry  out  the  established  rule  on  this 
subject,  laid  down  in  elementary  treatises, — that  "the  injured 
party  is  placed  in  the  same  situation,  and  the  other  party  is  com- 
pelled to  do  the*  same  acts,  as  if  all  had  been  transacted  with  the 
utmost  good  faith."  1  Story's  Eq.  Jur.,  <^  420;  1  Maddock's 
Ch.  Pr.  209,  210 ;  Fonbl.  Eq.,  book  1,  ch.  3  and  4,  notes. 

Every  thing  is  thus  relieved  against,  to  the  extent  to  which  it 
is  wrong  or  fraudulent,  but  nothing  beyond  it.  Jopling  v. 
Dooly,  1  Yerger,  289. 

It  is  suggested,  however,  secondly,  that  this  course  does  not 
set  aside  the  whole  sale;  or  whole  contract,  which  ought  to  be 
done,  if  intermeddled  with  at  all.  It  is  true  that,  generally,  a 
part  of  a  deed,  or  contract,  or  sale,  canijot  be  avoided  without 
avoiding  the  whole.  2  Ves.  jr.  408 ;  1  Maddock's  Ch.  262. 
Though,  at  times  there  may  be  a  division  or  break  in  them 
where  fraud  begins  and  good  faith  ends,  and  where  beyond 
that  line  only  it  would  seem  just  to  anniid  them.  (1  Yerger, 
289.) 
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Bat  if  the  whole  must  be  annulled  or  none,  it  can  be  here, 
and  yet  equitable  terms  imposed  on  the  plaintiff  to  let  such  part 
of  the  transaction  remain  undisturbed  as  is  consistent  with 
equity  and  good  faith.  This  is  justified,  not  only  by  the  gen- 
eral principle  that  he  must  do  equity  who  asks  it,  (4  Peters, 
328,)  but  that  it  is  one  of  the  leading  principles  on  this  particu- 
lar subject  in  a  court  of  chancery,  ''  if  it  should  rescind  the  con- 
tract, to  allow  it  only  upon  terms  of  due  compensation,  and 
the  allowance  of  countervailing  equities."  2  Stor.  Eq.  Jm., 
^  694 ;  Harding  v.  Handy,  11  Wheat.  126 ;  Bromly  v.  Holland, 
5  Ves.  618. 

So  it  is  said,  that,  '^  when  the  judgment  debtor  comes  into 
court,  asking  protection,  on  the  ground  that  he  has  satisfied  the 
judgment,  the  door  is  fully  open  for  the  court  to  modify  or 
grant  his  prayer  upon  such  condition  as  justice  demands."  The 
Mechanics'  Bank  of  Alexandria  v.  Lynn,  1  Peters,  384 

This  court  on  its  equit7  side,  says  Chief  Justice  Marshall,  is^ 
''  capable  of  imposing  its  own  terms  on  the  party  to  whom  it 
grants  relief."  Mar.  Ins.  Co.  v.  Hodgson,  7  Cranch,  336,  337. 
And  it  will  not  grant  relief  even  in  fraud,  unless  the  party 
"wishing  it  will  do  complete  justice."  Payne  v.  Dudly,  1 
Wash.  (Va.)  196;  Semb.,  1  Johns.  Ch.  478;  Scott  v,  Nesbit, 
2  Cox,  183.  Here,  then,  in  the  decree,  we  can  set  aside  the 
whole  sale  and  contract;  but,  instead  of  doing  it  unconditional- 
ly, the  plaintiffshould.be  required  first  to  do  equity,  and  to  al- 
low any  countervailing  equities  on  the  part  of  the  respondents, 
—  which  are,  to  let  the  sale  itself  stand  at  what  was  fairly  bid 
for  the  property,  and  require  only  the  residue  of  the  considera- 
tion, being  entirely  fraudulent,  to  be  restored.  1  Stor.  Eq. 
Jur.,  ^^  344,  599,  and  cases  there  cited  ;•  McDonald  v.  Neilson, 
2  Cowen,  139,  192. 

Thus,  a  borrower  of  money  on  usury  will  not  be  allowed 
relief  in  chancery,  except  on  the  payment  of  principal  and  legal 
interest.  Scott  t?.  Nesbit,  2  Cox,  183  ;  2  Bro.  Ch.  Cas.  649  ; 
2  Stor.  Eq.  Jur.,  ^  696  ;  Stanly  v.  Gadsby,  10  Peters,  521 ; 
Jordan  v.  Trumbo,  6  Gill  &  Johns.  106 ;  3  Ves.  &  Beames,  14 ; 
Panning  v.  Dunham,  5  Johns.  Ch.  143.  Like  terms  are  imposed 
on  borrowers  under  void  annuity  bonds.  (See  same  cases.) 
So,  by  analogy,  the  cases  of  specific  performance  frequently  ex- 
hibit the  enforcement  of  a  part  only,  when  just.  Pratt  et  al. 
V.  Law  et  al.,  9  Cranch,  456 ;  Hargrave  v.  Dyer,  10  Ves.  506; 
Harnett  v.  Yielding,  2  Sch.  &  Lefr.  553 ;  1  Maddock's  Ch. 
431.  So,  in  respect  to  injunctions,  one  may  issue  against  a 
judgment  for  land,  and  stay  execution  for  a  part,  and  allow  it  to 
stand  for  the  residue.  Dunlap  et  al.  v.  Stetson,  4  Mason,  C.  C. 
14* 
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364.  See  other  illustrations  and  cases,  Com.  Dig.,  Chancery 
Appendix,  6  and  18  ;  Pildes  v.  Hooker,  2  Meriv.  427 ;  14  Ves. 
91j  Wharton  v.  May,  5  Ves.  27. 

The  form  of  a  decree  nearly  adapted  to  this  case  may  be 
seen  in  Fanning  v.  Dunham,  6  Johns.  Ch.  146. 

The  last  real  bid  here  being  in  some  doubt  as  to  its  amount, 
whether  eighteen  or  twenty  thousand  dollars,  we  think  the 
weight  of  evidence  is  in  favor  of  the  last  sum,  and  the  compu- 
tations are  therefore  to  be  made  on  that  basis.  The  judgment 
below  must  therefore  be  reversed,  and  a  mandate  sent  down  di- 
recting the  proper  decree,  in  conformity  to  these  views,  to  be 
entered  for  the  plaintiff. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  McLEAN,  and  Mr. 
Justice  GRIER  dissented  from  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine,  and  was  argued  by  counsel.  On  consideration  where- 
of, it  is  the  opinion  of  this  court,  that  the  pretended  sale  of  the 
two  mill  privileges,  at  and  for  the  sum  of  $  40,000,  as  set  forth 
and  described  in  the  pleadings  and  proofs  in  this  caute,  was 
fraudulent,  and  should  be  set  aside ;  but  as  equitable  terms 
imposed  on  the  complainant,  he  is  to  let  the  sale  stand  for  the 
sum  of  $  20,000,  fairly  bid  by  him  ;  and  that  the  balance  of 
the  moneys  paid  by  the  complainant  over  and  above  the  said 
$20,000  should  be  refunded  to  him  by  the  defendants,  with 
legal  interest  thereon,  and  that  the  notes  and  securities  given 
for  the  payment  of  any  part  of  such  excess  should  be  cancelled 
and  given  up  by  the  defendants  to  the  complainant;  that  the 
defendants  should  pay  the  costs  in  this  court,  upon  this  appeal, 
and  all  the  costs  which  have  accrued  in  this  cause  in  the  said 
Circuit  Court,  or  which  may  accme  therein,  in  carrying  out  the 
decree  of  this  court. 

Whereupon,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  dismiss- 
ing the  complainant's  bill  be,  and  the  same  is  hereby,  reversed 
and  annulled.  And  this  court,  proceeding  to  render  such  de- 
cree as  the  said  Circuit  Court  ought  to  have  rendered  herein, 
doth  now  here  ^rder,  adjudge,  and  decree,  that  the  aforesaid 
sale,  as  above  set  forth,  be,  and  the  same  is  hereby,  rescinded 
and  set  aside ;  that  the  said  complainant  shall,  as  equitable  terms, 
retain  the  said  property  at  and  fot  the  said  sum  of  $  20,000, 
part  of  the  moneys  paid  by  him  to  the  said  defendants,  and  that 
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the  said  defendants  shall,  on  or  before  the  third  day  of  that 
term  of  the  said  Circuit  Court  next  ensuing  the  filing  the 
mandate  of  this  court  in  said  Circuit  Court,  refund  and  pay  to 
the  complainant  all  such  sums  of  money  over  and  aboi^e  the  said 
last-mentioned  sum  of  $  20,000,  as  they  or  either  of  them  shall 
have  received  from  the  said  complainant  on  account  of  the  pur- 
chase of  said  property,  together  with  legal  interest  thereon  from 
the  time  or  times  at  which  they  were  so  received  by  the  said 
defendants,  and  that  the  said  defendants  shall,  on  or  before  the 
same  day  of  the  same  term  of  the  said  Circuit  Court,  cancel 
and  deliver  up  the  notes  and  securities  given  for  the  payment 
of  any  and  every  portion  of  the  excess  over  and  aboye  the  said 
$20,000.  And  this  court  doth  further  order,  adjudge,  and  de- 
cree, that  the  said  defendants  do  pay  the  costs  in  this  court 
upon  this  appeal,  and  all  the  costs  which  have  accrued  in  this 
cause  in  the  said  Circuit  Court,  or  which  may  accrue  therein, 
in  carrying  out  the  decree  of  this  court.  And  this  court  doth 
further  order,  adjudge,  and  decree,  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  in* 
structions  to  carry  this  decree  into  effect,  and  with  power  to 
make  all  such  orders  and  decrees  as  may  be  necessary  for  that 
purpose. 


Jakss  Phalbn,  Plaintiff  in  error,  t.  The  Cokm okwsalth  op 

ViBQINU. 

Li  1839,  the  Legislatare  of  Tbgiiiia  paoed  an  act  appointtng  fiye  eommiflrio&en  to 
raise  by  way  of  lottery  or  lotteries  the  sum  of  $30,000  for  the  benefit  of  the  Faa- 

Soier  and  Alexandria  Turnpike  Road  Company.  Two  of  the  commissioners  de- 
lined  to  act,  and  the  remaining  three  took  no  steps  to  execute  the  power  for  a 
long  time. 

On  the  25th  of  Febmary,  1834,  the  Legislatore  passed  an  act  for  the  suppression  of 
lotteries,  which  prohibited  all  lotteries  and  sale  of  lottery-tickets  after  the  1st  of 
Janaary,  1837,  saying,  howerer,  contracts  already  made  which  were  by  their  tenna 
to  extend  beyond  the  Ist  of  January,  1837,  or  contracts  hereafter  to  be  made  un- 
der any  existing  law,  which  were  to  extend  beyond  that  day.  These  were  permit- 
ted to  go  on  until  the  1st  of  January,  1840. 

On  the  11th  of  March,  1834,  the  Legislature  passed  an  act  appointing  two  oommia- 
aioners  in  the  place  of  the  two  who  had  declined  to  act 

On  the  1 9th  of  December,  1839,  these  commissioners  entered  into  a  contract  with 
certain  persons,  authorizing  these  persons  to  draw  as  many  lotteries  as  they  might 
tiiink  proper,  without  limitation  as  to  time,  upon  the  payment  of  a  certain  sum 
per  annum  to  the  commissioners.-v 

The  right  to  draw  lotteries  under  the  act  of  1889  is  not  a  eontract  the  obligatiooB 
of  which  were  impaired  by  the  act  of  1834. 

It  may  be  doubted  whether  it  constitutes  a  contract  at  all.  But  if  it  was  a  contracti 
it  was  not  unlimited  as  to  time,  and  the  act  of  1884,  allowing  the  grant  to  continue 
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for  a  certain  time,  stands  npon  the  same  gronnd  as  acts  of  Umitation  and  recording 

acts,'  which  this  court  has  said  a  State  has  a  right  to  pass. 
The  pririlefi;e  granted  by  the  act  of  1829  had  ^come  obsolete  from  non-nser,  and 

the  act  of  1834,  appointing  two  commissioners,  did  not  fhllj  revive  it,  becanse  the 

two  acts  of  1834  mast  be  taken  together;  and  the  limitation  contained  in  one 

most  apply  to  the  other. 
The  courts  of  Virginia  have  so  construed  these  statutes,  and  this  court  adopts  their 

construction. 

This  case  was  brought  up  by  a  writ  of  error  to  the  Gener- 
al Court  of  Virginia.  The  plaintiff  in  error  had  been  con- 
victed in  the  Superior  Court  for  the  County  of  Henrico  and 
City  of  Richmond,  on  an  indictment  for  selling  lottery-tickets 
contrary  to  the  act  of  Assembly  of  Virginia,  passed  on  the 
26th  of  February,  1834  ^he  case  was  removed  by  writ  of 
error  to  the  General  Court  of  Virginia,  where  the  judgment 
was  affirmed.  That  being  the  highest  court  of  criminal  juris- 
diction in  Virginia,  the  plaintiff  in  error  brought  his  case  into 
this  court  by  a  writ  of  error  under  the  twenty-fifth  section 
of  the  Judiciary  Act ;  and  now  alleged  that  the  act  of  25th 
February,  1834,  under  which  he  was  convicted,  is  void,  being 
contrary  to  the  tenth  section  of  the  first  article  of  the  Consti- 
tution, which  forbids  a  "State  to  pass  any  *Maw  impairing  the 
obligation  of  contracts." 

On  the  trial  of  the  case  below,  the  jury  found  a  special  verr 
diet  setting  forth  at  length  the  several  acts  of  Assembly  of 
Virginia,  and  the  contract  under  which  the  defendant  in  the 
enactment  claimed  a  right  to  sell  lottery-tickets  and  to  be  ex- 
empted from  the  penalties  of  the  act  of  February,  1834,  un- 
der which  he  was  indicted. 

It  appears  that  in  December,  1828,  the  President  and  Di- 
rectors of  the  Fauquier  and  Alexandria  Turnpike  Road  pre- 
sented a  petition  to  the  Legislature  of  Virginia,  setting  forth 
the  importance  and  value  of  their  road  to  the  public ;  that  by 
the  exertions  of  the  directors  and  a  few  of  the  stockholders, 
and  on  their  responsibility,  money  had  been  raised,  and  the 
road  put  in  excellent  condition,  except  three  miles,  which  re- 
quired much  repair;  and  asked  a  law  authorizing  a  lottery  to 
raise  $  30,000. 

On  the  30lh  of  January,  1829,  the  Legislature  passed  an 
act  appointing  five  commissioners,  "  whose  duty  it  shall  be 
to  raise,  by  way  of  lottery  or  lotteries,  the  sum'' of  $30,000, 
for  the  purpose  of  improving  the  Fauquier  and  Alexandria 
Turnpike  Road."  After  directing  the  commissioners  to  contract 
with  fit  persons  for  managing  the  lotteries,  and  to  take  bonds 
for  thn  faithful  performance  of  their  duties,  they  are  ordered  to 
"  pay  over  to  the  President  and  Directors  of  the  said  Fauquier 


JANUARY   TERM,    1860.  1«5 

Phalen  v.   Virginia. 

and  Alexandria  Turnpike  Ro^  Company,"  the  money  raised 
by  said  lotteries,  "  to  be  by  them  appropriated  in  the  improve- 
ment and  repair  of  said  road." 

Two  of  the  commissioners  appointed  by  this  act  declined  act- 
ing under  it,  and  nothing  was  done  under  the  license  or  author- 
ity granted  therein  during  the  five  years  which  intervened  be- 
tween that  time  and  the  passage  of  the  act  of  the  25th  of  Feb- 
ruary, 1834,  for  the  suppression  of  lotteries. 

This  act  prohibits,  under  severe  penalties,  all  lotteries  and 
sale  of  lottery-tickets  after  the  first  day  of  January,  1837,  with 
these  provisos :  —  1st.  '*  That  nothing  herein  contained  shall 
be  construed  to  extend  to  or  interfere  with  contracts  already 
made  for  the  drawing  of  any  lotteries,  the  drawing  whereof,  by 
the  provisions  of  such  contracts,  shall  extend  to  a  period  be- 
yond said  first  day  of  January,  1837  " ;  and  2d.  "  Thai  nothing 
herein  contained  shall  be  construed  to  extend  to  or  interfere 
with  any  contract  which  may  hereafter  be  made  under  or  by 
virtue  of  any  existing  law  authorizing  the  same,  for  the  draw- 
ing of  any  lottery,  the  drawing  whereof  shall  not  extend  be- 
yond the  first  day  of  January,  1840." 

A  few  days  after  the  passage  of  this  act,  on  the  11th  of 
March,  1834,  an  act  was  passed  appointing  two  cojpmission- 
ers  in  place  of  those  who  had  declined,  "  to  carry  into  effect 
the  act  of  30th  of  January,  1829." 

Nothing  was  done  under  these  acts  till  the  19th  of  Decem- 
ber, 1839,  when  the  commissioners  entered  into  a  contract 
with  the  plaintiff  in  error  and  another,  authorizing  them  to 
draw  as  many  lotteries  as  they  think  proper,  paying  to  the 
commissioners  the  sum  of  $  1,500  a  year,  with  covenants  to 
increase  the  consideration,  provided  the  IiCgislature  of  Virginia 
should  pass  an  act  exempting  these  lotteries  from  the  penal- 
ties of  the  act  of  February,  1834,  or  if  this  court  should  pro- 
nounce the  act  of  1834  unconstitutional. 

It  is  by  virtue  of  this  contract  with  the  commissioners,  that 
the  plaintiff  in  error  claims  immunity ;  contending,  "  that  the 
act  of  1829  confers  a  valuable  right  or  franchise  on  an  existing 
corporation,  without  limitation  of  time;  that  it  is  a  contract; 
and  that  the  act  of  1834  has  attempted  to  limit  and  curtail 
the  previous  grant,  and  injuriously  to  abridge  it,  and  is  therefore 
void,  as  impairing  the  obligation  of  a  contract." 

The  case  was  argued  by  Mr.  Z.  Collins  Lee,  for  the  plain- 
tiff in  error,  no  counsel  appearing  for  the  defendant. 
The  points  made  by  him  were  the  following. 
That  this  court  has  jurisdiction  on  this  writ  of  error,  because 
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the  decision  in  the  General  Court  involved  the  construction 
of  a  clause  in  the  Constitation,  and  the  decision  was  against 
the  title  or  right. specially  set  up  or  claimed  under  such  clause 
of  the  Constitution. 

That  the  act  of  1829  (sec.  10)  confers  a  valuable  right  or 
franchise  on  an  existing  corporation,  to  wit,  the  Fauquier  and 
Alexandria  Turnpike  Company,  duly  incorporated  by  the  act 
of  Virginia. 

This  grant  of  the  right  to  raise  the  sum  of  $  30,000  is  un- 
conditional, and  without  limitation  of  time,  requiring  only  the 
action  of  the  commissioners ;  and  the  law  contemplated  on  its 
face  the  raising  of  the  money  by  lotteries,  from  time  to  time, 
and  confers  the  power  on  the  commissioners  to  make  just  such 
contracts  as  they  think  proper.  The  Legislature,  in  its  sover- 
eignty, could  do  this.     4  Gill  Sc  Johns.  150. 

The  State  had  no  power  to  revoke  this  grant,  because,  — 

1.  It  is  presumed  to  be  accepted  by  the  turnpike  company, 
without  proof.  12  Wheat.  70-72;  Angell  and  Ames  on 
Corp.  89,  &c. 

2.  Special  verdict  shows,  that  the  law  passed  on  petition  of 
the  President  and  Directors ;  and,  moreover,  that,  relying  on 
the.  terms  of  this  grant,  the  company  did,  prior  to  the  25th 
of  February,  1834,  enter  into  contracts,  and  incur  debts,  to 
be  paid  out  of  this  lottery.  This  vested  an  interest  in  the 
corporation.     11  Gill  &,  Johns.  504. 

3.  The  State  is  as  much  bound  by  her  contracts,  express  or 
implied,  as  an  individual.  4  Peters,  560 ;  4  Gill  &  Johns. 
128 1  9  Gill  &  Johns.  404,  405;  6  Cranch,  128.  That  this 
law  of  1829  is  a  contract,  see  also  9  Cranch,  49 ;  2  Hay  w. 
310;  1  Murphy,  58;  11  Peters;  9  Gill  <fc  Johns.  408. 

4.  The  act  of  25th  February,  1834,  impairs  the  rights  vested 
under  the  previous  contract. 

The  second  proviso  in  this  act  excepts  all  contracts  thereafter, 
made,  by  virtue  of  any  existing  law  for  the  drawing  of  lot- 
teries, not  extending  beyond  the  1st  of  January,  1840.  See 
Green  r.  Biddle,  8  Wheaton,  1 ;  3  Wash.  319. 

Yet  if  the  contract,  under  which  this  lottery  was  drawn  be 
duly  authorized,  in  all  its  terms  and  duration,  by  the  act  of 
1829,  then  the  act  of  1834  has  attempted  to  limit  and  curtail 
the  previous  grant,  and  injuriously  to  abridge  it. 

But  the  act  of  11th  March,  1834,  appointed  two  commis- 
sioners in  place  of  those  who  had  resigned,  and  therefore  there 
could  be  no  drawing  until  the  vacancies  were  filled  under  the 
act  of  1829. 

Hence  the  law  of  11th  March,  1834,  which  is  subsequent 
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to  the  penal  law  of  25th  February,  1834,  appoints  two  com- 
missioners to  fill  the  vacancies  and  to  carry  the  law  of  1829 
into  efiect ;  thus  furnishing  a  legislative  declaration,  that  the 
act  of  1829  was  to  be  carried  into  effect.  But  the  law  of 
February,  1834,  only  allows  time  to  carry  the  act  of  1829  into 
effect  until  the  first  day  of  January,  1837. 

5.  The  contract  was  made  in  a  reasonable  time  after  the 
act  of  11th  March,  1834,  and  was  duly  authorized  by  law  in 
all  its  terms  and  duration ;  and  the  penalty  sought  to  be  en- 
forced under  the  act  of  February,  1834,  (which  directly  pro- 
hibits all  lotteries  after  the  1st  of  January,  1840,)  is  not  to  be 
enforced,  because  it  would  violate  th^  antecedent  contract, 
made  by  the  State  in  1829. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 

It  might  admit  of  some  doubt  whether  the  act  of  1829 
grants  any  franchise,  or  constitutes  any  contract,  either  with 
the  commissioners  therein  appointed,  or  with  the  turnpike 
corporation.  It  imposes  certain  duties  on  each.  The  com- 
missioners are  required  to  use  the  license  thus  given,  not  for 
their  own  benefit,  but  for  a  public  purpose.  The  money  pro- 
cured by  the  proposed  lotteries  is  to  be  paid  over  to  the  Fau- 
quier and  Alexandria  Turnpike  Road  Company,  to  be  by  them 
expended  ^'  in  the  improvement  and  repair  of  the  road." 

It  is  true^^  that  the  corporation  might  receive  greater  benefits 
from  the  repair  of  the  road  than  the  other  citizens  of  the 
State ;  but  the  act  imposed  no  duty  on  them  as  a  previous 
consideration.  They  are  not  required  to  make  any  repairs  till 
they  receive  the  money. 

But  assuming  that  this  would  be  too  narrow  a  construction 
of  this  act,  and  that  it  conferred  a  privilege  or  benefit  on  the 
corporation  in  the  nature  of  a  franchise  or  irrevocable  contract, 
yet  in  its  very  nature  it  could  not  be  considered  illimitable  as 
to  time.  On  the  contrary,  the  object  for  which  the  license  was 
granted  called  for  immediate  action.  "Three  miles"  of  a 
great  public  thoroughfare  are  represented  to  be  out  of  repair, 
and  the  company  without  immediate  means  to  effect  it.  The 
sum  to  be  raised  being  fixed  and  finite,  and  the  subject  of  its 
application  demanding  immediate  attention,  the  time  within 
which  the  license  is  given  cannot  claim  to  be  unlimited.  And 
yet  the  commissioners  and  corporation  have  suffered  eleven 
years  to  pass,  before  any  attempt  is  made  to  perform  the  duty 
imposed  on  them,  or  avail  themselves  of  the  license  or  fran- 
chise conferred,  and  now  claim  a  further  term  of  twenty  years, 
to  raise  the  money  and  repair  the  road. 


c. 
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When  the  Legislature  of  Virginia  pessed  this  most  salutary 
act  for  the  suppression  of  lotteries,  they,  with  commendable 
caution,  protected  all  vested  rights.  And  notwithstanding  the 
neglect  to  perform  the  duties  imposed  by  the  act  of  1829,  the 
act  of  1834  does  not  revoke  the  grant  or  annul  the  license,  but 
limits  the  time  to  six  years  within  which  the  duties  must  be 
performed  and  the  privilege  exercised. 

It  has  been  often  decided  by  this  court,  that  the  prohibition 
of  the  Constitution  now  under  consideration,  by  which  State 
legislatures  are  restrained  from  passing  any  "law  impairing 
the  obligation  of  contracts,"  does  not  extend  to  all  legislation 
about  contracts.  They  may  pass  recording  acts,  by  which  an 
elder  grantee  shall  be  postponed  to  a  younger,  if  the  prior  deed 
be  not  recorded  within  a  limited  time ;  and  this,  whether  the 
deed  be  dated  before  or  after  the  act.  Acts  of  limitation  also, 
giving  peace  and  confidence  to  the  actual  possessor  of  the 
soil,  and  refusing  the  aid  of  courts  of  justice  in  the  enforce- 
ment of  contracts,  after  a  certain  time,  have  received  the  sanc- 
tion of  this  court.  Such  acts  may  be  said  to  effect  a  complete 
divesture,  or  even  transfer,  of  right,  yet,  as  reasons  of  sound 
policy  have  led  to  their  adoption,  their  validity  cannot  be 
questioned. 

What  is  the  act  under  consideration,  but  a  limitation  of  the 
time  within  which  a  certain  privilege  or  license,  limited  in  its 
very  nature  and  purpose,  may  be  exercised?  If  reasons  of 
sound  policy  justify  legislative  interference  with  contracts  of 
individuals,  how  much  more  will  it  justify  the  limitation  of 
licenses  so  injurious  to  public  morals. 

The  suppression  of  nuisances  injurious  to  public  health  or 
morality  is  among  the  most  important  duties  of  government. 
Experience  has  shown  that  the  common  forms  of  gambling 
are  comparatively  innocuous  when  placed  in  contrast  with  the 
wide-spread  pestilence  of  lotteries.  The  former  are  confined 
to  a  few  persons  and  places,  but  the  latter  infests  the  whole 
community :  it  enters  every  dwelling ;  it  reaches  every  class ; 
it  preys  upon  the  hard  earnings  of  the  poor ;  it  plunders  the 
ignorant  and  simple. 

It  is  a  principle  of  the  common  law,  that  the  king  cannot 
sanction  a  nuisance.  But,  without  asserting  that  a  legislative 
license  to  raise  money  by  lotteries  cannot  have  the  sanctity  of 
a  franchise  or  contract  in  its  nature  irrevocable,  it  cannot  be 
denied  that  the  limitation  of  such  a  license  as  the  present  is  as 
much  demanded  by  public  policy,  as  other  acts  of  limitation 
which  have  received  the  sanction  of  this  court. 

There  is,  alsO;  another  view  of  this  case,  which  concludes 
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the  plaintiff  in  error  from  the  benefit  of  a  defence  under  this 
clause  of  the  Constitution,  even  if  it  were  tenable.  The  act 
of  1829  had  become  obsolete  by  non-user.  Without  further 
legislation,  the  license  granted  by  it  could  not  be  exercised. 
The  plaintiff  in  error  cannot  claim  a  right  to  sell  lottery-tick- 
ets without  invoking  the  aid  of  the  act  of  11th  March,  1834, 
passed  a  few  days  after  the  ''  act  suppressing  lotteries."  The 
courts  of  Virginia  have  very  properly  decided,  that  ''  this 
dormant  right  to  draw  the  lottery  which  was  revived  by  the 
act  of  March,  1834,  must  be  taken  as  subordinate  to,  and  limit- 
ed by,  the  act  of  the  25th  of  the  previous  month ;  that  those 
statutes  must  be  taken  in  pari  mo^^rfa,  and  receive  the  same 
construction  as  if  embodied  in  one  act ;  that  there  is  nothing 
repugnant  in  the  provisions  of  the  one  to  those  of  the  other, 
where  the  first  is  taken  as  limiting  the  time  within  ^hich  the 
right  under  the  second  is  to  be  exercised." 

This  construction  of  their  statutes  by  the  courts  of  Virginia 
is  not  only  just  and  correct,  but  is  conclusive  on  this  court  and 
on  the  case,  as  it  estops  the  plaintiff  in  error  from  averring 
against  the  constitutionality  of  the  limitation  under  which  he 
claims  his  privilege. 

The  judgment  of  the  General  Court  of  Virginia  is,  there- 
fore,  affirmed,  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  General  Court  of  Virginia,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  General 
Court  of  Virginia  in  this  cause  be,  and  the  same  is  hereby, 
affirmed,  with  costs. 


roL.  via.  16 
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Thobcas  H.  McClanahan,  Administrator  of  William  J.  Mc- 
Clanahan, DECEASED,  COMPLAINANT  AND  APPELLANT,  V.   RiCHARD 

Dayis,  William  D.  Nutt,  Administrator  of  George  Coleman, 

DECEASED,     ELIZABETH     BlACKLOCK,     THE    WiDOW    AND  ReLICT  OF 

Nicholas  F.  Blacklock,  deceased,  Nicholas  F.  Blacklock  the 
YOUNGER,  Jane  Lowe,  late  Jane  Blacklock,  Dayid  Lowe,  her 
Husband,  AND  Elizabeth  Fox,  late  Elizabeth  Blacklock,  the 
said  Nicholas  F.  the  younger,  Jane,  and  Elizabeth  being 
THE  Children  of  the  late  Nicholas  F.  Blacklock  the  elder, 
deceased,  Defendants. 

The  anent  of  aa  executor  moat  be  obtained  before  a  legatee  can  take  posaeenon  of 
a  legacy.  But  this  assent  may  be  implied,  and  an  assent  to  the  interest  of  the 
tenant  ror  life  in  a  chattel  inures  to  vest  die  interest  of  the  remainder.  There- 
fore, where  a  bill  averred  the  possession  of  the  subject  of  the  legacy  by  the  life- 
tenant  in  pursuance  of  the  bequest  in  the  will,  and  this  bill  was  demurred  to,  it  is 
sufficient  to  raise  a  presumption  that  the  possession  was  taken  with  the  assent  of 
the  executor. 

By  the  laws  of  Virginia,  where  there  is  a  tenaacjr  for  life  in  a  slave,  with  remainder 
to  the  wife  of  another  person,  the  interest  of  the  husband  in  the  wife's  remainder 
is  placed  upon  the  footmg  of  an  interest  in  a  chose  in  action.  If,  therefore,  he 
suirires  the  wife,  he  may  reduce  the  property  into  possession  at  the  expiration  of 
the  life  estate;  but  if  he  be  dead  at  sucn  expiration,  the  property  survives  to  the 
wife,  and  on  her  death  passes  to  her  legal  representative  as  part  or  her  assets. 

Query,  whether  the  husband  or  his  personal  representative  is  not  bound  to  adminis- 
ter upon  the  wife's  estate,  before  bringing  suit  to  recover  property  so  situated  in 
the  iState  of  Virginia. 

Where  there  was  no  direct  or  positive  averment  that  the  defendants,  or  either  of 
them,  had  any  interest  in  the  property  claimed,  or  that  it  was  in  their  possession, 
no  ground  of  relief  against  those  parties  waa  shown,  and  the  right  to  a  discovery 
as  incidental  thereto,  feiled  also. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  foF  the  District  of  Columbia,  holden  in  and  for  the  County 
of  Alexandria,  and  sitting  as  a  court  of  equity. 

The  object  of  the  bill  was  to  reclaim  the  possession  of  cer- 
tain slaves,  and  to  compel  an  account  and  compensation  for  the 
value  of  certain  other  slaves,  all  o£  which  were  alleged  to  be 
the  property  of  the  complainant  and  appellant,  in  his  character 
of  administrator. 

The  facts  were  these. 

In  1797,  one  Elizabeth  Edwards,  an  inhabitant  of  Northum- 
berland-County and  State  of  Virginia,  by  her  last  will  and  tes- 
tament, bequeathed  to  her  daughter,  Sarah  Nutt,  a  certain  negro 
girl  named  Lavinia,  a  slave  for  life,  with  her  future  increase, 
for  and  during  the  life  of  said  Sarah  Nutt,  and  at  her  death  to 
Elizabeth  Fauntleroy  Nutt,  the  granddaughter  of  the  testatrix. 

In  the  same  year,  viz.  1797,  the  testatrix  died,  and  in  June, 
1797,  the  will  was  duly  proved  at  the  court  of  monthly  ses- 
sion, and  letters  testamentary  granted  to  Griflin  Edwards,  one 
of  the  executors  named  in  the  will. 
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At  some  period  of  time  after  the  death  of  the  testatrix,  the 
record  did  not  show  when,  Sarah  Nutt,  the  daughter,  removed 
the  girl  Larinia  from  the  county  of  Northumberland  to  Alex- 
andria, in  the  District  of  Columbia,  and  there  sold  her  to  one 
Nicholas  F.  Blacklock.  After  such  sale,  Lavinia  had  a  numer- 
ous family  of  children  and  grandchildren. 

Elizabeth  Fauntleroy  Nutt,  the  granddaughter  of  the  testa- 
trix, intermarried  with  William  J.  McClanahan,  and  died,  leav- 
ing one  child,  an  infant,  who  survived  its  mother  but  a  short 
time.  William  J.  McClanahan  also  died  acfter  his  wife  and 
child,  but  before  Sarah  Nutt,  without  having  reduced  any  of 
the  said  slaves  into  his  possession.  After  his  death,  the*  com- 
plainant administered  upon  his  estate.  The  order  in  whichr 
the  parties  died  was  according  to  the  following  numbers :  — 

Elizabeth  Edwaxdb  (1) 

Sabah  Nittt  (5) 

Wm.  J.  MoClavahar  (4)  bElizasbth  Eauht.  Nutt  (S) 

Davohtbb  (S) 

Sarah  Nutt,  the  last  survivor  of  the  five,  died  in  1840,  and 
after  her  death  Thomas  H.  McClanahan  took  out  letters  of  ad- 
ministration upon  the  personal  estate  of  William  J.  McClana- 
han, and  also  upon  the  personal  estate  of  Elizabeth  F.  McClan- 
ahan, his  wife ;  both  letters  being  taken  out  from  Northumber- 
land County  Court  in  the  State  of  Virginia. 

In  April,  1845,  the  administrator  fileid  his  bill  against  all  the 
representatives  of  Nicholas  F.  Blacklock,  who  was  dead ;  and 
also  against  all  those  persons  who  were  alleged  to  have  pur- 
chased any  of  the  slaves.  The  bill' recited  the  above  facts,  and 
averred,  that,  after  the  decease  of  the  tenant  for  life,  the  right- 
ful ownership  of  the  slaves  passed  to  William  J.  McClanahan, 
notwithstanding  he  never  had  the  slaves  aforesaid  in  his  pos- 
session, by  virtue  of  his  intermarriage  with,  and  survivorship 
of,  his  said  wife  and  infant  daughter,  and  only  child,  by  the 
said  Elizabeth,  his  aforesaid  wife,  according  to  the  form  and 
effect  of  the  statute  in  such  case  made  and  provided,  entitled 
''  An  act  to  reduce  into  one  the  several  acts  directing  the  course 
of  descents,"  passed  the  8th  of  December,  1792.  The  said  life 
estate  having  ceased  and  determined^  as  your  orator  avers,  on 
the  day  of  1840,  by  the  death  of  the  said 

Sarah  Nutt,  and  that  your  orator,  as  the  administrator  of  the 
said  William  J.  McClanahan,  deceased,  now  has  good  right  and 
title  to  sue  for  the  recovery  and  possession  of  the  said  Lavinia, 
and  her  children  and  grandchildren,  no  right  of  action  having 
accrued  until  after  the  death  of  the  said  Sarah  Nutt 
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The  bill  then  prayed  for  a  discovery  of  the  number  of  slaves, 
in  whose  possession  they  were,  and  for  an  account  of  the  value 
of  their  services,  &c.,  &c. 

In  October,  1845,  the  defendants  filed  the  following  demurrer 
to  the  bill:  — 

'<  These  defendants,  respectfully,  by  protestation,  not  confess- 
ing or  acknowledging  all  or  any  of  the  matters  and  things  in 
the  said  complainant's  bill  to  be  true,  in  such  manner  as  the 
same  are  therein  set  forth  and  alleged,  do  demur  thereto,  and 
for  cause  of  demurrer  show, — 

'<  1st.  That  the  said  complainant  hath  not,  in  and  by  said 
bill,  made  or  stated  such  a  case  as  doth  or  ought  to  entitle  him 
to  any  such  discovery  or  relief  as  is  sought  and  prayed  for, 
from  and  against  these  defendants. 

'tgd.  That  the  said  complainant  hath  not,  as  appears  by  his 
said  bill,  made  out  any  title  to  the  relief  thereby  prayed. 

/'  3d.  That  the  said  complainant,  by  his  own  showmg  in  said 
bill,  is  not  entitled  to  the  discovery  and  relief  therein  prayed, 
but  is  barred  therefrom  by  lapse  of  time,  and  the  statute  of  lim- 
itation, in  such  cases  made  and  provided.  Wherefore,  and  for 
divers  other  errors  and  imperfections,  these  defendants  humbly 
demand  the  judgment  of  this  honorable  court  whether  they 
shall  be  compelled  to  make  any  further  or  other  answer  to  the 
said  bill,  or  any  of  the  matters  and  things  therein  contained, 
and  pray  hence  to  be  dismissed  with  their  reasonable  costs  in 
this  behalf  expended. 

Francis  L.  Smith,  Solicitor  for  DefendantaJ^ 

In  May,  1846,  the  cause  came  up  for  argument,  when  the 
court  sustained  the  demurrer  and  dismissed  the  bill. 
The  complainant  appealed  to  this  court. 

The  cause  was  argued  by  Mr,  Neale,  for  the  appellant,  and 
Mr.  Francis  L,  Smith,  for  the  appellees. 

Mr,  Neale,  for  the  appellant,  in  reply  to  the  first  cause 
assigned  for  demurrer  in  the  appellees'  printed  brief,  argued, 
that  notice  could  not  have  been  given  the  purchasers  of  the 
slave  Lavinia  and  her  offspring,  because  those  in  remainder 
were  kept  in  profound  ignorance  of  the  sale  by  the  life-tenant, 
until  after  her  death,  which  happened  in  the  year  1840  ;  —  and 
as  to  its  operating  a  fraud  on  the  purchasers,  he  was  at  a  loss  to 
imagine  how  a  charge  so  foul  could  be  imputed  to  the  appel- 
lant, or  those  whose  interests  he  represented.  He  thought 
that  the  late  Sarah  Nutt,  the  life-tenant,  was  alone  properly 
obnoxious  to  the  imputation  of  fraud,  for  that  she,  and  she  only, 
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was  concerned  in  the  transaction.  That  she  was  entirely 
regardless  of  her  mother^s  last  solemn  bequest,  and  equally 
reckless  of  her  own  child's  legitimate  rights ;  and  he  asked, 
was  this  a  ''  mother's  love,"  —  which,  in  the  beautiful  language 
of  poetry,  is  said  to  be  a  '<  living  fountain  of  undying  waters." 
So  far  from  it,  he  contended,  that  the  mean  and  detestable  pas- 
sion of  avarice,  which  converted  all  the  noble  and  generous 
feelings  of  our  nature  into  the  meaner  passions  of  the  soul,  at 
once,  in  this  case,  quenched  and  dried  up  for  ever  the  holy 
fountain,  which  otherwise  would  have  been,  as  it  should  be,  a 
perennial  stream. 

And  in  regard  "  to  the  general  poli9y  of  the  laws  of  Vir- 
ginia, in  protecting  bani  fide  piux^hasers  of  personal  property 
without  notice,"  —  as  reported  in  6  Leigh,  520,  —  he  denies 
that  it  applied  to  the  case  then  under  consideration,  reminded 
the  opposite  counsel  of  the  maxim,  Caveat  emptor,  and  argued, 
that,  while  the  law  had  been  fully  complied  with  as  regarded 
the  will  of  Elizabeth  Edwards,  not  so  as  regarded  the  mort- 
gage mentioned  and  reported  in  5  Leigh,  and  that  the  two  cases 
were  entirely  dissimilar,  and  then  proceeded  to  show  it  by  com- 
paring them. 

To  the  second  cause  of  demurrer  he  insisted,  that  '^  every 
preliminary  act  necessary  to  make  the  plaintiff's  title  complete  " 
was  to  be  found  in  the  bill.  And  to  the  objection,  that  the  bill 
did  not  aver  the  assent  of  the  executor  of  Elizabeth  Edwards, 
who  died  in  the  year  1797,  and  that,  without  such  assent  being 
averred,  an  action  of  detinue  could  not  be  sustained,  he  contend- 
ed, that  the  possession  of  the  slave  Lavinia,  from  the  time  of 
the  death  of  the  testatrix  in  the  year  1797,  by  the  life-tenant, 
until  her  death  in  1840,  was  sufficient  presumptive  evidence  at 
least  of  such  assent,  but  at  the  same  time  he  argued  that  no  such 
averment  was  necessary  in  a  chancery  suit,  but  admitted  that 
such  assent  was  necessary,  and  should  be  averred,  in  a  court  of 
law.  He  also  contended,  that  the  title  to  the  slaves  in  remain- 
der vested  in  Elizabeth  F.  Nutt  at  the  death  of  Elizabeth  Ed- 
wards, and  that  it  also  vested  in  the  appellant's  intestate,  upon 
his  intermarriage  with  the  said  Elizabeth  F.  Nutt ;  that  the 
possession  of  the  life-tenant  was  the  possession  of  those  in  re- 
mainder ;  that  the  same  remark  applies  with  equal  propriety  to 
the  purchasers,  who  by  the  purchase  acquired  no  greater  title 
than  Sarah  Nutt  took  under  the  will  of  her  mother,  Elizabeth 
Edwards ;  that  it  was,  in  technical  language,  sl  possessio  fratris ; 
that  William  J.  MeClanahan  tqpk  by  operation  of  law,  —  had 
a  constructive  possession, — and  that  no  administration  was 
necessary  on  the  personal  estate  of  Elizabeth  F.  MeClanahan 
15* 
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either  by  her  late  husband  when  living,  or  by  the  appellant,  who 
is  his  administrator.  But  even  assuming  arguendo^  that  such 
administration  was  necessary,  and  under  it  a  recovery  of  the 
slaves  had  been  effected,  in  that  event  her  administrator  would 
have  recovered  and  held  the  slaves,  as  trustee,  for  the  adminis- 
trator of  William  J.  McClanahan  or  his  next  of  kin,  which 
might  have  caused  circuity  of  suits,  or  actions,  to  prevent 
which  is  one  of  the  heads  of  equity  jurisdiction.  O.  R.  Code, 
p.  168,  sec.  3;  Ibid.,  p.  164,  sec.  27;  1  Tucker's  Com.,  book 
2,  p.  318;  IMunf.  98. 

He  also  submitted,  that,  if  the  infant  child,  under  the  statute 
of  distribution,  succeeded  to  the  property  of  the  mother,  if  the 
father,  under  the  third  section  of  the  statute  of  descents,  was 
not  the  heir  of  his  infant  child. 

To  the  plea  of  the  statute  of  limitations,  he  relied  on  the 
savings  of  non-residence  in  said  statute  as  conclusive  in  favor 
of  the  appellant.  O.  R.  Code,  p.  107,  sec.  4 ;  Ibid.,  p.  109, 
sec.  12 ;  Laws  of  United  States,  old  edition,  p.  268,  sec.  1. 

And  in  reply  to  the  forfeiture,  for  the  removal  out  of  the 
State  of  the  slaves  in  question,  he  contended  that  it  applied 
only  to  dower  slaves,  and  not  to  legacies.  O.  R.  Code,  p.  191, 
sec.  44 

Mr.  Francis  L.  Smith,  for  the  defendants,  contended,  under 
the  first  ground  of  demurrer,  that  the  plaintiff  had  not  showed 
himself  to  be  entitled  to  any  relief. 

The  allegations  of  the  bill  are  vague  and  indefinite  through- 
out. There  is  no  distinct  and  express  averment  that  the  de- 
fendants, or  either  of  them,  claim  or  axe  possessed  of  the  negro 
woman  Lavinia,  or  her  offspring. 

The  nearest  approach  to  an  express  charge  is  in  reference  to  ' 
Betsey,  but  the  bill  does  not  expressly  aver  that  she  is  either 
claimed  or  possessed  by  Davis  or  Nutt ;  it  is  said  that  she  and 
the  children  whom  she  is  said  to  have  had,  since  her  sale  to    " 
Coleman,  are  in  possession  of  either  the  one  or  the  other. 

There  is  still  more  uncertainty  as  to  the  other  slaves ;  even 
Lavinia  is  not  averred  to  be  claimed  by  either  of  the  defend- 
ants, or  to  be  in  their  possession.  But  she  and  her  daughter 
Maria  are  charged  as  hiring  themselves  about  the  town  of  Al- 
exandria, and  as  accounting  for  their  hires  with  the  family  of 
Nicholas  F.  Blacklock,  deceased. 

The  bill  is  too  loose  and  uncertain  to  require  any  specific 
answer.  The  allegations  should  have  been  direct  and  positive, 
both  as  to  facts  and  parties.  Story's  E2q.  Pleading,  ed.  1840, 
^^  244  to  251,  inclusive ;  also  ^  510. 
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The  case  made  by  the  bill  should  have  traced  t}ie  plaintiff's 
title,  and  shown  his  right  to  recover,  with  as  much  certainty  as 
to  the  substantial  facts,  as  pleadings  at  law.  East  India  Go.  v. 
Henchman,  1  Ves.  jr.  287 ;  Mitf.  PL  150 ;  Ryves  t;.  Ryves,  3 
Yes.  343 ;  McGregor  v.  East  India  Co.,  2  Simons,  432 ;  Hard- 
man  V.  Elames,  6  ib.  640 ;  S.  C,  2  M.  &  K.  732 ;  Walburn  v. 
Ingsby,  1  M.  &  K.  177 ;  Jerrard  v.  Saunders,  2  Yes.  jr.  186 ; 
Mechanics'  Bank  v.  Levy,  3  Paige,  606. 

There  must  be  an  actual,  not  a  pretended,  necessity  for  a  dis- 
covery, presented  by  a  full  statement  of  the  case,  and  not  by 
general  averments.  Meze  v,  Mayse,  6  Rand.  660 ;  Webster  v. 
Couch,  6  Rand.  624 ;  Russell  v.  Clarke's  Executor,  7  Cranch, 
69,  89. 

A  defect  in  the  charging  part  of  a  bill  cannot  be  supplied  by 
a  subsequent  interrogatory.  Parker  v.  Carter,  4  Munf.  273. 
Whilst  it  is  admitted,  on  behalf  of  the  defendants,  that  there 
may  be  cases  in  which  a  court  of  equity  can  properly  entertain 
jurisdiction  for  the  recovery  of  slaves,  yet  they  insist  that  this 
case  does  not  fall  within  the  rule. 

The  plaintiff's  remedy  was  in  a  court  of  common  law.  Arm- 
strong V.  Huntons,  1  Rob.  (Ya.)  323 ;  Wright  v.  Wright,  2  Litt 
(Ky.)  8 ;  Bass  r.  Bass,  4  Hen.  &  Munf.  478 ;  Joyce  v.  Grinnals, 
2  Richardson's  Eq.  259 ;  Parks  v.  Rucker,  6  Leigh,  149. 

This  is  an  effort  to  recover  the  slave  Lavinia  and  her  in- 
crease from  boni  fide  purchasers,  holding  under  Blacklock ;  the 
parties  in  remainder,  bavin  <^  failed  to  give  notice  of  their  claim 
to  the  slave  Lavinia  or  her  increase,  which  would  operate  a 
fraud  on  such  purchasers. 

As  to  the  general  policy  of  the  laws  of  Yirginia,  in  protect- 
ing bon&  fide  purchases  of  personal  property,  without  notice,  see 
Lane  v.  Mason,  5  Leigh,  520. 

The  second  cause  of  demurrer  is,  that  the  plaintiff  has  not 
made  out  any  title  in  himself  to  the  discovery  and  relief  prayed. 

Every  preliminary  act  necessary  to  make  the  plaintiff's  title 
complete  should  be  averred  in  the  bill,  and  the  mere  allegation 
that  his  title  is  complete  is  not  sufficient.  1  Daniell's  Chan. 
Prac.,  mar.  page  422,  and  cases  there  cited. 

Before  the  title  to  the  slave  Lavinia  could,  under  the  will  of 
Elizabeth  Edwards,  be  complete  in  Sarah  Nutt  or  Elizabeth 
Pauntleroy  Nutt,  it  is  indispensable  that  the  assent  of  the  ex- 
ecutors to  the  legacy  should  have  been  obtained,  and  so  alleged 
in  the  bill.     There  is  no  such  averment. 

See  2  Lomax  on  Executors  and  Administrators,  sec.  3.  pp.  128 
and  129,  and  cases  there  referred  to,  declaring  that  a  legatee  of 
a  slave  cannot,  if  the  assent  of  the  executor  has  not  been  ob- 
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tained  to  the  legacy,  maintain  an  action  of  detinue  against  one 
who  unlawfully  holds  possession  of  the  slave ;  nor  will  the  as- 
sent in  such  case  be  dispensed  with,  though  no  one  has  taken 
out  probate  or  letters  of  administration.  Sutton  v.  Grain,  10 
Gill  &  Johns.  458 ;  Woodyard  v.  Threlkeld,  1  Marsh.  (Ky.)  10, 
11 ;  Hairston  v.  Hall,  3  Call,  top-page  188 ; -side  page  219. 

But  is  the  title  to  the  slaves  in  the  plaintiff?  He  must  re- 
cover, if  at  all,  either  because  William  J.  McClanahan,  by  vir- 
tue of  his  marital  rights,  during  the  coverture  reduced  the 
slaves  into  possession,  or  from  his  having  obtained  letters  of  ad- 
ministration on  his  wife's  estate,  not  being  compelled  to  make 
distribution.  The  bill  expressly  negatives  the  first,  and  is  si- 
lent as  to  the  second  ground.  There  being  no  averment  that 
he  so  administered,  we  have  a  right  to  assume  in  this  argument 
that  he  did  not. 

How  else,  then,  can  the  plaintiff  claim  title  to  the  slaves,  in 
his  character  as  administrator  of  William  J.  McClanahan  ? 

If  there  be  any  outstanding  valid  title,  legal  or  equitable,  as 
against  the  defendants,  it  must  be  in  the  personal  representa- 
tive, or  next  of  kin,  of  the  deceased  wife,  Elizabeth  Pauntleroy 
McClanahan,  and  if  so,  the  plaintiff  cannot  maintain  this  suit. 

2  Bl.  Com.,  ed.  1847,  p.  433 ;  Wallace  t;.  Taliaferro,  2  Call, 
447;  Upshaw  v.  Upshaw,  2  Hen.  &  Munf.  381. 

Thirdly,  the  discovery  and  relief  prayed  for  are  barred  by 
lapse  of  time  and  the  statute  of  limitations. 

Both  of  these  grounds  of  defence  may  be  taken  advantage  of 
by  demurrer.  Wisner  v.  Barnet  et  al.,  4  Wash.  C.  C.  638, 
639,  and  cases  there  cited ;  Humbert  v.  The  Rector  of  Trinity 
Church,  7  Paige,  195 ;  Dunlap  t?.  Gibbs,  4  Yerg.  94. 

The  limitation  to  an  action  of  detinue  in  Alexandria  is  five 
years.  See  Old  Revised  Code,  ed.  1803,  p.  107.  And  it  is  the 
settled  doctrine  in  Virginia,  that  the  adverse  possession  of  a  slave 
for  that  period,  acquired  without  force  or  fraud,  confers  absolute 
title.  Newby's  Adm'rs  v.  Blakey,  3  Hen.  &  Munf.  57 ;  Taylor 
V,  Beal,  4  Grattan,  93 ;  Ellmore  v.  Mills,  1  Hay w.  412 ;  Halsey's 
Adm'r  v.  Buckley,  2  Hayw.  234 ;  Orr  et  al.  v.  Pickett  et  al., 

3  J.  J.  Marsh.  268 ;  Kegler  v.  Miles,  Martin  &  Yerg.  426 ;  Shel- 
by V.  Guy,  11  Wheat.  361 ;  Brent  v.  Chapman,  6  Cranch,  358. 

The  statute  of  Virginia,  1  Revised  Code,  (ed.  1819,)  p.  431, 
sec.  48,  declares  the  estate  of  the  life-tenant  forfeited  by  a  re- 
moval of  slaves  out  of  the  State. 

Assuming  the  removal  to  have  occurred  as  stated  in  the  bill, 
then  the  title  to  Lavinia  was,  by  the  forfeiture,  immediately  di- 
vested out  of  Sarah  Nutt ;  and  the  party  in  remainder  might 
forthwith  have  maintained  detinue  for  the  slave.     Wilkins  v. 
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.Despard,  6  Tenn  R.  112;  Roberts  v.  Withered,  5  Mod.  193; 
S.  C,  12  Mod.  92,  and  cases  there  cited.  Also  reported  in  1 
Salk.  225,  by  the  name  of  Roberts  v.  Wetherall. 

The  statute  of  limitation,  in  case  of  a  contingency,  runs  from 
the  time  the  contingency  happens.  Fenton  v.  Emblers,  1  W. 
Bl.  354.  So  of  usury,  —  it  begins  to  run  the  instant  the 
money  is  paid.  6  Bac.  Abr.  (Gwillim'sed.,  1844),  372.  And 
in  actions  for  taking  insufficient  bail,  from  the  return  of  non  est 
inventus  on  the  execution  against  the  principal.     Ibid.,  p.  373. 

As  soon  as  a  trust  ceases,  action  accrues,  and  the  statute  be- 
gins to  run.  Green  v.  Johnson,  3  Gill  &  Johns.  389.  Trover 
is  barred* after  six  years,  though  the  plaintiff  was  ignorant  of 
the  conversion,  the  defendant  not  having  committed  any  fraud 
to  prevent  the  plaintiff's  earlier  knowledge.  Granger  v.  George, 
7  Dowl.  &  Ryl.  729. 

If  an  executor  in  trust  for  another  neglects  to  bring  his  ac- 
tion within  the  time  prescribed  by  the  statute,  the  cestui  que 
trust  or  residuary  legatee  will  be  barred.  Wych  v.  East  India 
Co.,  3  P.  Wms.  309. 

The  statute  runs  in  favor  of  disseisors  and  tortfeasors.  Harri- 
son V.  Harrison  et  al.,  1  Call,  top  page  372,  side  page  428. 

In  all  cases  of  concurrent  jurisdiction  at  law  and  in  equity, 
the  statute  of  limitations  is  equally  obligatory  in  each  court. 
2  Story's  Eq.  Jur.,  ^^  1520  and  1520  a;  6  Bac.  Abr.  385. 

This  is  nothing  more  than  an  action  of  detinue  in  the  form 
of  a  suit  in  equity. 

The  lapse  of  time,  and  gross  laches  of  the  parties  claiming  in 
remainder,  should  of  itself  be  a  complete  defence  to  the  claim. 

The  bill  is  multifarious.  On  this  point  it  is  only  necessary 
to  cite  1  Dauiell's  Chan.  Prac,  pp.  438  to  451  inclusive,  and 
the  cases  there  cited. 

Note.  —  Extract  from  1  Revised  Code  of  Virginia,  (ed.  1819,) 
p.  431,  sec.  48 :  —  "  If  any  person  or  persons  possessed  of  a  life 
estate  in  any  slave  or  slaves  shall  remove,  or  voluntarily  permit 
to  be  removed,  out  of  this  Commonwealth  such  slave  or  slaves, 
or  any  of  theif  increase,  without  the  consent  of  him  or  her  in 
reversion  or  remainder,  such  person  or  persons  shall  forfeit  ev- 
ery such  slave  or  slaves  so  removed,  and  the  full  value  thereof, 
unto  the  person  or  persons  that  shall  have  the  reversion  or  re- 
mainder thereof,  any  law,  custom,  or'usage  to  the  contrary  not- 
withstanding." 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  the  Circuit  Court  of  the  District  of 
Columbia,  and  County  of  Alexandria. 
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The  bill  was  filed  by  the  administrator  of  Thomas  H. 
McClanahan  against  the  defendants,  to  obtain  possession  of 
Lavinia,  a  slave,  together  with  three  children,  Betsey,  Polly, 
and  Maria,  and  several  grandchildren,  which  bad  been, be- 
queathed by  Elizabeth  Edwards  tu  Sarah  Nutt,  her  daughter, 
for  life,  and  after  her  decease  to  Elizabeth  F.  Nutt,  a  grand* 
daughter,  the  wife  of  the  complainant's  intestate.  Elizabeth, 
the  granddaughter,  died,  leaving  the  intestate,  her  husband, 
surviving,  who  died  also,  leaving  Sarah,  the  life-tenant,  sur- 
viving.    The  latter  died  in  1840. 

The  complainant  took  out  letters  of  administration  on  the 
estate  of  the  husband,  September  9,  1839,  and  afterwards  upon 
the  estate  of  Elizabeth,  the  wife,  on  the  9th  of  November, 
1840,  and  filed  this  bill  in  April,  1846,  claiming  that  the  prop- 
erty and  right  to  the  possession  of  the  slaves  bequeathed  to  the 
wife  in  remainder  became  complete  in  him,  as  the  representa- 
tive of  the  estate  of  the  husband,  on  the  death  of  the  life-tenant. 

The  defendants  demurred  to  the  bill,  and  several  groimds  of 
Ejection  have  been  taken  under  the  demurrer. 

1.  That  there  is  no  averment  that  the  executors  of  Mrs. 
.Edwards  assented  to  the  legacy  to  the  granddaughter,  so  as  to 
vest  the  property  in  the  legatee,  and  enable  the  personal  repre- 
sentative to  bring  the  suit.  Hairston  i;.  Hall,  1  Call,  188; 
Smith  and  Wife  v.  Towne's  Administrator,  4  Munf.  191. 

The  wliole  of  the  personal  estate  of  the  testator  devolves 
upon  the  executor ;  and  it  is  his  duty  to  apply  it,  in  the  first 
place,  to  the  payment  of  the  debts  of  the  deceased ;  and  he  is  re- 
sponsible to  the  creditors  for  the  satisfaction  of  their  demands  to 
the  extent  of  the  whole  estate,  without  regard  to  the  testator's 
having,  by  the  will,  directed  that  a  portion  of  it  shall  be  applied 
to  other  purposes.  Hence  the  necessity  that  the  legatee, 
whether  general  or  specific,  and  whether  of  chattels  reial  or 
personal,  must  first  obtain  the  executor's  assent  to  the  legacy 
before  his  title  can  become  perfect.  He  has  no  authority  to 
take  possession  of  the  legacy  without  such  assent,  although  the 
testator  by  the  will  expressly  direct  that  he  shall  do  so ;  for,  if 
this  were  permitted,  a  testator  might  appoint  all  his  effects  to 
be  thus  taken,  in  fraud  of  his  creditors.  2  Williams  on  Execu- 
tors, p.  843,  ch.  4,  ^  3,  and  cases  there  cited. 

But  the  law  has  prescribed  no  particular  form  by  which  the 
assent  of  the  executor  shall  be  given,  and  it  may  be,  therefore, 
either  express  or  implied.  It  may  be  inferred  from  indirect  ex- 
pressions or  particular  acts  ,*  and  such  constructive  permission 
shall  be  equally  available.  An  assent  to  the  interest  of  the 
tenant  for  life  in  a  chattel  will  inure  to  vest  the  interest  of  the 
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remainder,  and  e  eonverto^  as  both  constitute  but  one  estate. 
So  an  assent  to  a  bequest  of  a  lease  for  years  carries  with  it  an 
assent  to  a  condition  or  sontingency  annexed  to  it ;  and  it  may 
be  implied  from  the  possession  of  the  subject  bequeathed  by  the 
legatee  for  any  considerable  length  of  time.  Ibid.,  p.  847, 
and  cases. 

The  bill,  in  this  case,  contains  an  averment  of  the  possession 
of  the  subject  of  the  legacy  by  the  life-tenant,  in  pursuance  of 
the  bequest  in  the  will,  and  which  is  admitted  by  the  demur- 
rer; and,  upon  the  principles  above  stated,  lays  a  sufficient 
foundation  for  the  presumption,  that  the  possession  was  taken 
with  the  assent  of  the  executors,  —  a  presumption  of  law  from 
the  tacts  admitted,  and  <which  assent  inured  to  the  benefit  of 
the  remainder-man.  This  ground  of  objection  is  not,  therefore, 
well  taken. 

2.  The  next  objection  is,  that  the  complainant  has  shown 
no  title  to  the  slaves  in  question,  upon  the  face  of  the  bill. 

Because  the  interest  in  the  remainder  did  not  vest  in  the 
intestate,  the  husband,  before  his  death,  so  as  to  make  the 
property  a  part  of  the  assets  of  his  estate,  to  be  administered 
upon  by  his  personal  representative.  He  survived  Elizabeth, 
his  wife,  the  legatee  in  remainder,  but  died  before  the  life- 
tenant,  and  therefore  had  not,  and  could  not  have,  reduced  the 
subject  of  the  legacy  into  possession  in  his  lifetime. 

This  question  is  to  be  determined  upon  the  laws  of  the  State 
of  Virginia;  and,  on  looking  into  the  course  of  the  decisions  of 
the  courts  in  that  State,  it  will  be  found  that  the  interest  of  the 
husband  in  the  wife's  remainder  of  this  species  of  property  is 
placed  uix>n  the  footing  of  an  interest  in  a  chose  in  action  of 
the  wife,  which  vests  in  the  husband,  if  he  survives,  subject  to 
be  reduced  to  possession  by  him,  if  living  at  the  termination  of 
the  life  estate,  and  if  not,  bv  his  legal  representative,  as  a  part 
of  his  personal  estate.  Dade  v.  Alexander,  1  Wash.  30 ;  Wal- 
lace et  ux.  V.  Taliaferro  et  ux.,  2  Call,  447,  470,  471,  490 ; 
Upshaw  V.  Upshaw  et  al.,  2  Hen.  &  Munf.  381,  389 ;  Hen- 
dren  v.  Colgin,  4  Munf.  231,  234,  235;  Wade  v.  Boxley,  &c., 
5  Leigh,  442. 

In  a  very  early  case  in  the  Court  of  Appeals,  Dade  v.  Alex- 
ander, decided  in  1791,  it  was  resolved,  a  feme  sole  being  en- 
titled to  slaves  in  remainder  or  reversion,  and  afterwards  mar- 
rying, and  dying  before  the  determination  of  the  particular  es- 
tate, the  right  vests  in  the  husband.  The  President  (Pendle- 
ton) stated,  that  this  was  the  constant  decision  of  the  old  Gen- 
eral Court  from  the  year  1653  to  the  Revolution,  and  has  since 
been  confirmed  in  this  court,  in  the  cases  of  Sneed  v.  Drum- 
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mond,  and  Hord  v.  Upsbaw,  and  that  it  had  become  a  fixed  and 
settled  rule  of  property.  The  case  of  Wade  v.  Bozley,  &c., 
decided  in  1834,  affirmed  the  same  principle.  There  the.  ques- 
tion was  between  tlie  surviving  husband  and  the  children  of 
the  deceased  wife,  as  to  the  slaves  in  remainder,  the  wife  hav- 
ing died  before  the  life-tenant.  The  court  held  the  wife  took 
a  vested  remainder  in  the  slaves,  which  at  her  death  devolved 
to  her  husband,  and  not  to  the  children. 

There  is  some  question  in  the  books  whether  the  husband 
can  bring  a  suit  in  his  own  name,  or,  in  case  of  his  death,  a 
suit  can  be  brought  in  the  name  of  his  personal  representative, 
lo  reduce  to  possession  this  species  of  property  after  the  termi- 
nation of  the  life,  interest ;  or  whether  he  or  the  personal  repre- 
sentative, as  the  case  may  be,  is  not  bound  to  take  out  letters 
of  administration- upon  the  estate  of  the  wife,  and  bring  the  ac- 
tion as  such  administrator. 

That  the  husband,  and,  in  case  of  his  death,  his  personal  rep- 
resentative, are  entitled  to  administration  in  preference  to  the 
next  of  kin  to  the  wife,  was  expressly 'decided  in  the  case  of 
Hendren  v.  Colgin,  already  referred  to. 

In  the  case  of  Chichester's  Exec,  v,  Vass's  Adm'r,  1  Muiif.  98, 
Judge  Tucker  expressed  the  opinion,  that,  in  equity,  letters  of 
administration  upon  the  estate  of  the  wife  were  unnecessary ; 
and  he  referred  to  several  authorities  in  England,  in  support 
of  the  position,  and  especially  the  case  of  Elliot  v.  Collier, 
3  Atk.  628  ;  S.  C,  1  Wils.  168  ;  S.  C,  1  Vern.  16.  See  also 
Squib  V.  Wyn,  1  P.  Wms.  378,  380,  381 ;  Harg.  note  to  Co. 
Lit.  351  ;  Whitaker  v.  Whitaker,  6  Johns.  112,  117,  118. 

The  cases  of  Dade  v.  Alexander,  Robinson  v.  Brock,  Drum- 
mond  V.  Sneed,  and  Wade  v.  Boxley,  &c.,  already  referred  to, 
are  cases  in  which  the  administration  on  the  wife's  estate  seems 
to  have  been  dispensed  with. 

The  usual  course,  however,  is  to  take  out  letters ;  though  it 
is  difficult  to  assign  a  reason  for  the  requirement ;  except,  per- 
haps, to  give  the  creditors  of  the  wife  a  remedy,  as  the  surviv- 
ing husband  is  liable  for  her  debts  in  jthis  representative  charac- 
ter to  the  extent  of  her  assets.  (Heard  v.  Stamford,  Cases 
Temp.  Talb.  173 ;  3  P.  Wms.  409  ;  2  Williams  on  Executors, 
1083,  1084;  Gregory  v.  Lockyer,  6  Mad.  90.)  These  are  lim- 
ited to  her  personal  estate,  which  continued  in  action,  and  un- 
recovered  at  her  death.  Beyond  this  he  is  not  responsible,  after 
her  decease,  no  matter  what  may  have  been  the  estate  received 
by  her.  (2  Williams  on  Executors,  1084  ;  Went.  Off.  Execu- 
tors, 369  ;  and  cases  before  cited.) 

In  this  case  the  complainant  took  out  letterrof  administration 
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upon  the  estate  of  Elizabeth,  the  wife,  which  are  referred  to  in 
the  bill,  as  well  as  the  letters  upon  the  estate  of  the  husband  ; 
but  there  is  no  aTennent  of  a  claim  to  the  possession  of  the 
slaves  in  that  right,  the  claim  being  placed  exclusively  upon 
his  right  as  administrator  of  the  husband.  The  bill  is,  proba- 
bly, defective  for  want  of  this  averment ;  but  as  it  is  defective 
upon  another  ground,  which  we  shall  presently  state,  it  is  un- 
necessary to  express  a  definitive  opinion  upon  this  one. 

The  will  of  Elizabeth  Edwards  bequeathed  to  Sarah  Nutt, 
her  daughter,  the  slave  Lavinia,  together  with  her  future  in- 
crease, during  her  life,  and,  at  her  death,  to  Elizabeth,  the  grand- 
daughter, the  wife  of  the  intestate,  and  to  her  heics  for  ever. 
And  the  daughter,  before  She  termination  of  the  life  estate,  and 
after  the  slave  came  into  her  possession,  sold  her  to  one  Nicho- 
las F.  Blacklock,  residing  in  the  city  of  Alexandria,  since  de- 
ceased, leaving  a  widow  and  three  children.  These  children 
and  the  husband  of  one  of  the  daughters  are  made  defendants, 
and  also  the  husband  of  the  only  living  child  of  George  Cole- 
man, who,  it  is  charged,  purchased  Betsey,  one  of  the  children 
of  Lavinia,  and  William  D.  Nutt,  his  administrator.  These 
comprise  all  the  defendants. 

The  bill  prays  that  the  defendants  may  be  decreed-  to  make 
restitution  of  the  slave  Lavinia,  her  children,  and  grandchil- 
dren, and  also  to  make  compensation  for  the  services  of  the 
same  since  the  right  of  the  intestate  accrued  ;  and,  further,  that 
they  discover  the  numbers  and  names  of  the  children  and 
gmndchildren,  and  the  person  or  persons  in  whose  possession 
they  are,  or  who  own  or  claim  them,  or  either  of  them,"  and 
also  various  other  facts  and  circumstances  tending  to  establish 
the  title  of  the  complainant  to  Lavinia,  and  her  increase,  which 
it  is  not  material  further' to  notice. 

The  ground  of  objection  upon  the  demurrer,  in  this  part  of 
the  case,  is,  that  there  is  no  direct  or  positive  averment  in  the 
bill  that  the  defendants,  or  either  of  them,  have  any  interest 
in  the  slaves  in  question,  or  that  the  slaves  themselves- are  in 
their  possession,  or  under  their  control,  or  in  the  possession  or 
under  the  control  of  either  of  them ;  and  which  ground  of  ob- 
jection, we  are  of  opinion,  is  well  taken,  and  fatal  to  the  relief 
prayed  for. 

There  is  not  only  no  direct  averment  of  possession  or  con- 
trol, but  the  contrary  appears  upon  the  face  of  the  bill.  It  is 
charged  that  Lavinia  and  her  daughter  Maria  reside  in  the  town 
of  Alexandria,  and  go  out  to  service,  accounting  therefor  to  the 
family  of  Nicholas  P.  Blacklock,  for  and  in  behalf  of  the  wid- 
ow, who  is  not  a  party  to  the  bill ;  that  Polly  and  her  children 
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reside  in  the  city  of  Washington,  with  persons  unknown ;  and 
that  Betsey  and  her  children  are  either  in  the  actual  possession 
of  Richard  Davis,  the  husband  of  the  daughter  of  George  Cole- 
man, deceased,  or  under  the  control  of  William  D.  Nutt,  his 
administrator. 

Possession  is  thus  shown  to  be  out  of  the  defendants,  with 
the  exception  of  Betsey  and  her  children,  who  are  stated,  as  we 
have  seen,  to  be  either  in  the  possession  of  Davis,  or  under  the 
control  of  Nutt. 

It  is  apparent,  therefore,  upon  the  face  of  the  bill,  that  the 
complainant  has  set  forth  no  title  tp  relief  against  these  defend- 
ants, or  either  of  them,  whatever  may  be  the  right  which  he 
has  shown  to  the  slaves  themselves ;  as  it  is  not  averred  that 
they  or  either  of  them  have  any  interest  in  the  slaves,  the  sub- 
ject-matter of  the  suit,  or  that  they  are  in  any  way  liable  to* 
account  to  him  for  the  same,  or  chargeable  for  their  services. 

The  purchase  of  Lavinia,  by  Blacklock,  of  the  life-tenant, 
was  lawful,  and  vested  in  him  the  title  and  right  to  her  ser- 
vice and  increase,  until  the  termination  of  that  estate,  in  1840. 
The  sale  by  him  of  Betsey  to  Coleman  was  also  lawful ;  and 
whether  or  not  the  others  continued  in  the  family  and  belonged 
to  him  at  his  decease,  and  passed  to  the  widow  and  children, 
as  part  of  his  estate,  is  nowhere  stated  in  the  bill. 

There  is  no  averment  that  the  children,  who  are  made  de- 
fendants, took  any  interest  in  them  at  his  decease,  as  his  heirs, 
next  of  kin,  or  legatees ;  and,  as  we  have  already  stated,  not 
even  so  much  as  possession.  The  only  allegation  in  this  re- 
spect is,  '^  that,  since  the  sale  to  Blacklock  by  Mrs.  Nutt,  the 
said  Lavinia  has  had  a  numerous  increase,  to  wit,  children  and 
grandchildren,  most  of  whom  have  been  sold,  or  otherwi^  dis- 
posed of,  as  your  orator  is  informed,  and  believes ;  and  that 
some  of  them  are  now  going  at  large,  or  are  in  the  possession 
of  the  family  of  the  said  Blacklock " ;  but  in  the  possession 
of  what  members  of  the  family,  or  whether  in  the  possession 
of  any  of  those  who  are  made  defendants,  are  matters  left  alto- 
gether to  conjecture  and  surmise. 

The  same  vagueness  and  uncertainty  exist  in  respect  to  the 
charges  against  the  other  defendants. 

There  is  no  averment  that  Betsey  and  her  children  belonged 
to  Coleman  at  his  decease,  and  passed  to  his  widow  and  chil- 
dren, or  that  they  had  any  interest  in  the  same,  the  only  allega- 
tion, in  this  respect,  being,  that  they  are  said  to  be  in  the  pos- 
session of  Davis,  the  son-in-law,  or  under  the  control  of  Nutt, 
the  administrator. 

The  radical  vice  in  the  bill  is,  that  no  case  is  made  out 
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against  these  defendants,  or  either  of  them,  —  no  foundation  laid 
creating  a  liability,  legal  or  equitable,  to  deliver  the  slaves  to 
the  complainant,  or  to  account  for  their  value  or  services ;  they 
seem  to  hkve  been  made  ^parties,  one  and  all,  as  witnesses  to 
establish  a  supposed  right  of  the  intestate  to  the  property,  under 
the  idea  that,  from  their  connection  with  the  families  of  the  for- 
mer owners  of  the  life  interest,  they  might  be  able  to  give  some 
information  on  the  subject.  (Story-s  £q.  PL,  ^^  234,  244, 
245,  510,  519  ;  Cooper's  PI.  41,  42  ;  2  Johns.  Ch.  413.) 

There  are  other  objections  taken  to  the  relief  sought  in  this 
form,  which  are  worthy  of  consideration ;  but  as  the  ground 
above  stated  disposes  of  the  case,  it  is  not  important  that  we 
should  examine  them. 

The  complainant  having,  in  our  judgment,  failed  to  set  forth 
any  foundation  for  relief,  the  right  to  the  discovery,  which  is 
claimed  as  incidental,  of  course  fails  with  it.  (Story's  £!q.  Pl.| 
$  312  and  note  ;  17  Maine,  404 ;  3  Edw.  107 ;  3  Beav.  284) 

The  decree  below  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 


Charlotte  Tatlor,  bt  James  M.  Walker,  her  next  Friend,  Ap- 
pellant, V.  James  Tatlor,  Julia  Scarborot7qh,  Godfrbt  Barns- 
let  and  Julia,  his  Wife,  Joseph  Scarborough  and  William 
Scarborough,  Robert  M.  Goodwin,  Norman  Wallace,  and 
Andrew  T.  Miller. 

A  deed  from  a  female  childf  jvst'of  age,  and  living  with  her  parents,  made  to  « tnu- 
tee  for  the  benefit  of  one  of  thoee  parents,  fonnded  on  no  real  consideration,  exe- 
OQted  nnder  the  influence  of  misrepresentation  by  the  parents,  and  oonudning  in 
its  preamble  a  recital  of  lalse  statements,  ordered  to  be  set  aside,  and  the  property 
reoonreyed  to  the  grantor. 

The  prinaples  upon  which  a  court  of  equity  interferes  to  protect  perMOs  ttom  nndn6 
and  improper  mflaences  examined  and  stated. 

This  was  an  appeal  from  the  Circuit  Court  of  the  .United 
States  for  the  District  of  Georgia,  sitting  as  a  court  of  equity. 
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The  bill  was  filed  in  the  Circuit  Court  by  Charlotte  Taylor, 
formerly  Charlotte  Scarborough,  a  resident  of  the  State  of  New 
Jersey,  to  set  aside  a  deed  which  she  alleged  had  been  obtained 
from  her  in  an  illegal  and  fraudulent  manner.  The  defendants 
were  James  Taylor,  her  husband,  some  of  the  members  of  her 
family,  Robert  M.  Goodwin,  who  had  become  the  trustee  under 
the  deed  after  the  death  of  William  Taylor,  the  original  trus- 
tee, and  Wallace  and  Miller,  who  were  the  executors  of  William 
Taylor,  the  original  trustee. 

Prior  to  the  year  1819,  William  Scarborough,  a  merchant  re- 
siding in  Savannah,  became  embarrassed  in  his  aiffairs,  and  on 
the  5th  of  June  in  that  year  executed  a  mortgage  for  the  pur- 
pose of  securing  his  indorsers  upon  certain  notes ;  the  indorsers 
being  Andrew  Low  and  Company,  and  William  Taylor.  The 
firm  of  Andrew  Low  and  Company  was  composed  of  Andrew 
Low,  Robert  Isaac  (who  had  married  William  Scarborough's 
sister),  and  James  McHenry. 

The  property  mortgaged  consisted  of  certain  stocks  and  real 
estate,  amongst  which  was  the  following  lot :  — ''  All  that  lot 
of  land,  and  the  buildings  and  improvements  thereon,  situated, 
lying,  and  being  in  the  city  of  Savannah  aforesaid,  bounded  on 
the  east  by  West  Broad  Street,  on  the  south  by  a  street  or  lane 
thirty  feet  wide,  and  on  the  west  and  south  by  the  lots  contig- 
uous to  the  same,  containing  ninety  feet  in  front,  and  being  the 
lot  and  buildings  opposite  Mr.  Daniel  Hotchkiss,  and  recently 
erected  by  the  said  William  Scarborough." 

On  the  next  day,  namely,  the  6th  of  June,  1819,  Scar- 
borough confessed  a  judgment  in  favor  of  Andrew  Low  for 
$87,53460. 

On  the  13th  of  May,  1820,  Scarborough  executed  a  deed  in 
fee  simple  of  the  above-described  property  to  Robert  Isaac. 

On  the  16th  of  November,  1820,  Scarborough  was  dis- 
charged as  an  insolvent  debtor  by  the  Chatham  County  Inferior 
Court. 

On  the  2d  of  January,  1825,  a  sale  of  Scarborough's  fur- 
niture took  place  by  the  marshal,  under  an  execution  which 
had  been  issued  by  virtue  of  a  judgment  obtained  against  him 
by  Andrew  Low.  The  property  was  all  purchased  by  Isaac, 
according  to  the  following  schedule.  It  is  inserted  here  for  the 
purpose  of  being  compared  with  the  inventory  which  was 
taken  of  Isaac's  property  after  his  death,  and  which  will  be 
stated  in  its  proper  place. 
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Andrew  Low  v.  William  Scarborough.  —  MarshaPs  Sales. 


Purchaser. 
R.  Isaac,  Esq. 


Tuesday,  2d  January^  1825. 
To  furniture  in  room  No.  1  (dining),      $  500.00 


To 
To 
To 
To 


To    " 

To    " 

To    "       " 

To    "       " 

To    "       " 

To  kitchen  furniture,    < 

To  silver  ware, 

To  carriage  and  gig,     . 

To  pair  carriage  horses. 

To  saddlQ  horse. 


and  lamp, 
bed-room.  No.  1, 


passage,  No.  2,  200.00 

dining-room,  No.  3,  •  500.00 
larger  do.  No.  4,  .  350.00 
up-stairs  passage,  5,  clock 

60.00 

110.00 

100.00 

60.00 

75.00 

30.00 

25.00 

400.00 

250.00 

200.00 

80.00 


No. 
No. 

No. 
No. 


3, 
6, 


$2,940.00 


In  February,  1826,  an  agreement  was  made  amongst  the 
partners  constituting  the  firm  of  A.  Low  and  Company,  by 
which  the  house  and  lot,  which  had  been  mortgaged  to  the 
firm,  and  afterwards  conveyed  to  Isaac,  was  to  l^  held  as  the 
separate  and  individual  property  of  Isaac,  upon  his  paying  to 
the  firm  the  sum!  of  $  20,000. 

On  the  26th  of  August,  1827,  Isaac  made  his  will,  which 
contained  the  following  clause :  — 

"Seventh.  Item,  I  give  and  bequeathe  unto  my  beloved 
niece,  Charlotte  Scarborough,  all  my  right,  title,  and  interest  in 
and  to  the  lot,  dwelling-house,  and  all  other  improvements 
thereon,  which  formerly  belonged  to  her  father,  WUliam  Scar- 
borough, on  West  Broad  Street,  in  the  city  of  Savannah,  known 
in  the  plan  of  said  city  as  lot  No.  ,  together  also  with  the 
plate,  furniture  of  all  kinds,  books  and  prints,  all  which  were 
purchased  and  paid  for  at  marshal's  sales  by  me." 

On  the  16th  of  October,  1827,  Isaac  died. 

Eight  persons  were  named  in  the  will  as  executors,  but  only 
three  acted,  viz.  William  Scarborough,  William  Taylor,  and 
Norman  Wallace,  to  whom  letters  testamentary  were  granted 
on  the  17th  of  January,  1828. 

On  the  9th  of  Januai;y,  1828,  the  will  was  proved,  iind  on 
the  next  day,  viz.  the  10th,  Charlotte  Scarborough,  the  niece 
16  • 
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and  devisee  of  the  deceased,  addressed  the  following  letter  to 
her  father,  William  Scarborough. 

'^  Mt  eteb-honored  Father,  —  From  a  sense  of  my  iinwor- 
thiness,  I  am  convinced  that  the  love  my  dear  uncle  bore  me, 
and  which  dictated  his  bequest  to  me  in  his  last  will,  would 
not,  could  he  now  see  my  conduct,  condemn  me  for  pursuing 
the  feelings  of  a  heart  strongly  and  sincerely  devoted  in  affec- 
tion to  the  members  of  my  family.  Having  arrived  at  an  age 
when  I  may  with  impunity  legally  make  a  transfer  of  that 
which  has  been  so  generously  placed  at  my  discretion,  I  un- 
hesitatingly follow  this  course  of  conduct,  unbiased  by  any 
control  whatsoever ;  and  in  the  liberty  I  am  now  using,  I  am 
acting  by  my  own  free  will,  dictated  by  my  feelings  alone,  and 
unkjQown  to  any  person.  Thus,  then,  I  most  emphatically 
transfer  all  my  right  to  the  said  property  (the  gift  of  my  ever- 
lamented  uncle)  to  my  beloved  mother,  to  be  used  and  enjoyed 
^as  her  unquestionable  right,  during  her  lifetime ;  and  at  her 
death  and  yours,  to  be  equally  divided  between  my  sisters, 
brothers,  and  myself,  my  right  operating  in  no  manner  in  my 
favor  to  the  exclusion  of  the  other  members  of  our  family. 

''In  thus  making  a  transfer  of  the  said  property,  I  trust  my^ 
muchrloved  parent  will  acknowledge  one  slight  proof  of  my 
gratitude  for  all  his  numerous  kindnesses  lavished  on  me.  Most 
^  thankful  do  I  feel  for  being  made  the  simple  instrument  of  ac- 
^  complishing  the  will  of  him  who  has  so  kindly  and  generously 
placed  his  confidence  in  me ;  and  in  acting  thus,  convince  the 
world  that  my  devoted  affection  for  him  was  pure,  disinterest* 
ed,  and  unbiased  by  any  future  expectation. 

"  I  am,  dear  Sir,  your  most  affectionate  and  grateful  daughter/ 

Chablottb  D.  Scabbobouoh. 

"  Savannah,  January  lOth,  1828." 

On  the  22d  of  January,  1828,  Charlotte  executed  the  deed 
^hich  it  was  the  object  of  the  present  suit  to  set  aside.  It  re- 
cited a  proposed  marriage  settlement  of  1805,  and  then  pro- 
ceeded as  follows :  — > 

''  And  whereas,  from  neglect,  the  said  deed  was  not  recorded 
in  Chatham  county  and  State  of  Georgia,  and  whereas,  in  the 
year  1819,  the  said  William  Scarborough  having  failed  in  trade, 
and  some  doubts  having  been  suggested  as  to  the  validity  of 
the  said  marriage  settlement,  from  the  omission  to  record  the 
same  as  aforesaid,  the  said  William  Scarborough  did,  in  conse- 
quence of  such  doubt,  transfer  and  convey  all  his  right,  title, 
and  interest,  if  any  remained  to  him,  in  and  to  the  aforesaid 
named  and  described  lots  of  land^  to  his  principal  creditor, 
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Robert  Isaac,  of  Savannah,  his  heirs  and  assigns,  in  part  satis- 
faction of  his  debt ;  and  whereas  the  said  Robert  Isaac  hath 
recently  departed  this  life,  leaving  a  last  will  and  testament, 
whereby  he  bequeathed  and  devised  to  the  said  Charlotte  Scar- 
borough, his  niece,  all  his  right,  title,  and  interest  in  the  said  lots 
of  land,  the  dwelling-house  and  improvements  thereon,  togeth- 
er with  the  plate,  furniture  of  all  kinds,  books  and  prints, 
therein,  which  were  purchased  by  the  said  Robert  at  marshal's 
sales,  in  the  city  of  Savannah,  which  said  last  will  and  testa- 
ment has  been  duly  proved  before  the  Court  of  Ordinary  of 
Chatham  County ;  and  whereas  the  said  Charlotte  Scarborough, 
to  whom  the  aforesaid  devise  was  made,  being  of  lawful  age, 
and  being  desirous  of  conveying  or  carrying  the  said  marriage 
settlement  into  effect,  according  to  the  original  intention  of  the 
parties  thereto,  hath  determined  to  convey  all  her  right,  title, 
and  interest  in  said  property  in  trust  for  that  purpose.  Now, . 
this  indenture  witnesseth,  that  the  said  Charlotte,  in  considera- 
tion of  the  premises,  and  from  natural  love  and  affection  for  her 
said  beloved  mother,  Julia  Scarborough,  and  her  sisters  and 
brothers,  and  also  in  consideration  of  the  sum  of  one  dollar,  to 
her  in  hand  paid  by  the  said  William  Taylor  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  hath  granted, 
bargained,  and  sold,  released,  conveyed,  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  and  sell,  release,  convey,  and 
confirm,  unto  the  said  William  Taylor,  his  heirs  and  assigns,  all 
her  right,  title,  and  interest  in  and  to  the  said  lots  of  land  herein 
before  described  and  set  forth,  together  with  the  buildings  and 
improvements  thereon,  with  the  appurtenances,  and  together 
with  the  plate,  furniture  of  all  kinds,  books  and  prints,  herein 
before  referred  to ;  which  lots,  buildings,  improvements,  furni- 
ture, plate,  books  and  prints,  were  devised  to  her  by  the  said 
Robert  Isaac,  as  herein  before  set  forth.  To  have  and  to  hold 
the  said  lots  of  land,  with  the  other  premises  and  appurtenan- 
ces, unto  him,  the  said  William  Taylor,  his  heirs  and  assigns ; 
in  trust,  nevertheless,  to  and  for  the  use  of  the  said  Julia  Scar- 
borough, wife  of  the  said  William  Scarborough,  for  and  during 
the  term  of  her  natural  life,  not  to  be  in  any  manner,  or  by  any 
means,  subject  to,  or  liable  for,  the  debts  of  the  said  William 
Scarborough,  her  said  husband ;  and  from  and  after  the  decease 
of  the  said  Julia  Scarborough,  then  in  further  trust  to  and  for 
the  use  and  benefit  of  the  said  Charlotte  Scarborough,  and  such 
of  her  brothers  and  sisters,  children  of  the  said  Julia,  as  shall  be 
living  at  the  time  of  the  decease  of  the  said  Julia  Scarborough, 
equally  to  be  divided  between  them,  share  and  share  alike." 
The  deed  then  contained  a  covenant  for  farther  assurances. 
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and  was  executed  in  presence  of  Andrew  Low  and  John  Guil- 
martin. 

On  the  26th  of  January,  1828,  Scarborough,  as  a  qualified 
executor  of  the  estate  of  Isaac,  exhibited  an  inventory  to  the 
court,  from  which  the  following  is  an  extract. 

"  In  the  house  formerly  the  property  of  Wm.  Scarborough, 
and  bought  by  Robert  Isaac  at  marshal's  sales,  as  per  his  certi- 
fied copy. 

Furniture  in  room  No.  1, $240.00 

"  passage.  No.  2,      .         ,         ...         .     205.00 

"  dining-room,  No.  3,  .         .         .         .         302.00 

"  large  dining-room,  No.  4,       .         .         .     494.00 

<<  up-stairs  passage,  clock  and  lamp,       .  40.00 

"  bedroom  No.  1, 187.00 

"  bedroom  No.  2,  •         .         .        .  90.00 

"  bedroom  No.  3,     .         .         .         .         .       12.00 

"  bedroom  No.  4,  ....  68.00 

"  .  bedroom  No.  5,  included  in  above. 

•*  kitchen, 10.00 

Silverware, 426.00 

1  gig,  $  10,  carriage  destroyed  in  hurricane,        .    -    .       10.00 
1  set  China  (table),  $  130,  1  lot  glass  ware,  $100,  .         230.00 

"  Petit  De  Tillers,  ^ 
W.  Rose,  >  Appraisers'^ 

J.  B.  Herbert,         ) 

In  April,  1829,  Charlotte  Scarborough  m&rried  James  Tay- 
lor, one  of  the  defendants  in  the  present  suit.  They  removed 
to  New  York  to  reside,  in  1835,  and  afterwards  to  New  Jersey, 
where  the  complainant  resided  at  the  institution  of  this  suit. 
Julia  Scarborough,  the.  mother  of  the  complainant,  resided  in 
the  house  in  question,  at  and  after ^the  execution  of  the,  deed, 
as  did  William  Scarborough,  the  father,  with  occasional  absen- 
ces, until  1835,  when  he  rented  it  to  Barnsley,  who  had  married 
one  of  his  daughters,  and  who  was  also  one  of  the  defendants 
in  the  present  suit. 

On  the  12th  of  June,  1838,  William  Scarborough  died. 

In  the  early  part  of  1840,  a  petition  was  filed  in  the  Supe- 
rior Court  of  Chatham  County,  in  the  names  of  the  different 
branches  of  the  Scarborough  family,  stating  the  death  of  Wil- 
liam Taylor,  the  trustee  under  the  deed,  and  praying  that  Rob- 
ert M.  Goodwin  might  be  appointed  in  his  place  ;  which  was 
accordingly  done.  To  this  petition  the  name  of  Charlotte 
Taylor  was  signed  as  follows :  —  "  For  Charlotte  Taylor,  Jo- 
seph Scarborough." 
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On  the  4th  of  September  1843,  Charlotte  Taylor  filed  her 
bill  against  all  the  parties  enumerated  in  the  commencement  of 
this  statement. 

It  recited  the  devises  of  the  will,  stated  that  she  was  the 
niece  by  marriage  of  Robert  Isaac,  and  an  inmate  and  resident 
of  his  family,  with  whom  she  continued  to  reside  until  his 
death,  when  she  removed  to  the  residence  of  her  father  and 
mother,  being  the  house  devised  to  her  (the  oratrix)  by  the 
will.  It  then  averred,  that,  upon  her  return  to  the  family  of  her 
parents,  her  reception  was  harsh  and  unkind ;  that  she  was 
charged  with  having  dictated  to  the  testator,  Robert  Isaac,  the 
disposition  of  the  property,  with  ruining  the  prospects  of  the 
family,  and  breaking  the  heart  of  her  father.  The  bill  then 
proceeded  thus :  — 

"  And  your  oratrix  further  showeth  unto  your  honors,  that 
day  after  day  your  oratrix's  situation  in  her  father's  family  be- 
came more  and  more  unpleasant  and  harassing,  in  consequence 
of  their  unkind  and,  as  your  oratrix  charges,  their  cniel  treat- 
ment of  her ;  that  your  oratrix  was  at  the  time  an  infant  under 
the  age  of  twenty-one  years,  having  been  born,  as  your  oratrix 
charges,  on  the  4th  day  of  August,  in  the  year  of  our  Lord 
1807 :  that  your  oratrix  was  closely  watched  by  her  father, 
mother,  and  sisters,  secluded  from  society  and  the  advice  of 
friends,  and  even  denied  the  liberty  of  communicating  with  the 
defendant,  James  Taylor,  whom  your  oratrix  was  then  under 
an  engagement  to  marry ;  that  your  oratrix  was  importuned 
and  urged  by  her  mother,  with  the  advice  and  countenance  of 
her  father  to  relinquish  your  oratrix's  rights  under  the  will 
aforesaid,  and  to  settle  the  property  on  your  oratrix,  her  mother, 
brothers,  and  sisters ;  and  with  the  view  of  effecting  this  ob- 
ject, it  was  particularly  urged  that  the  said  Robert  Isaac,  by  the 
said  devise  and  bequest  in  the  seventh  item  of  his  said  last  will 
and  testament,  had  so  conveyed  the  said  property,  believing  that 
your  oratrix  would  divide  the  same  in  the  manner  proposed  by 
your  oratrix's  parents  as  before  stated,  although  your  oratrix  at 
the  time  knew  that  the  said  Robert  Isaac  had,  for  a  considera- 
ble time  preceding  his  death,  borne  a  decided  antipathy  to  the 
said  Julia  Scarborough. 

"And  your  oratrix  further  showeth  unto  your  honors,  that, 
when  in  answer  to  these  and  other  repeated  importunities  most 
unkindly  pressed  upon  your  oratrix,  your  oratrix  would  hesitate 
or  refuse  to  enter  into  and  yield  to  the  proposed  arrangement, 
yonr  oratrix's  reluctance  and  refusal  would  be  ascribed  to  the 
influence  of  the  said  James  Taylor,  who  was  descrihcd  to  be  a 
merciless,  grasping  man,  who  would  sacrifice  any  thing  for  a 
gain. 
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"  And  your  oratrix  further  showeth  unto  your  honors,  that 
when  again,  in  reply  to  the  urgent  importunity  of  the  said  Ju- 
lia Scarborough,  your  oratrix  inquired  of  her  what  your  oratrix 
should  do,  your  oratrix,  after  a  conference  between  the  said  Ju- 
lia and  William  Scarborough,  was  informed  that  your,  oratrix 
should  address  a  letter  to  the  said  William  Scarborough,  to  the 
effect  that,  supposing  the  said  Robert  Isaac  had  intended  the 
property  should  be  divided  between  your  oratrix,  her  mother, 
Bisters,  and  brothers,  your  oratrix  wished  that  he,  the  said  Wil- 
liam Scarborough,  would  consent  that  your  oratrix  should  so 
have  the  property  disposed  of  that  the  said  Julia  Scarborough 
should  have  it  during  her  life,  and  that  after  her  death  it  should 
be  divided  between  your  oratrix,  her  two  sisters  and  two 
brothers. 

''  And  your  oratrix  further  showeth  unto  your  honors,  and  ex- 
pressly charges,  that  at  this  stage  of  the  matter  your  oratri^c 
sought  an  interview  with  the  said  James  Taylor,  and,  after  relat- 
ing to  him  the  circumstances  above  detailed,  asked  his  opinion 
and  advice  as  to  the  duty  of  your  oratrix  in  the  premises,  and 
that  his  reply  was,  in  substance,  that  individually  he  cared 
nothiijg  about  the  course  your  oratrix  might  pursue,  as  he  was 
well  off,  and  that  he  would  never  meddle  with  a  copper  of  the 
value  of  the  property,  but  advised  your  oratrix,  as  she  valued 
her  own  interest,  not  to  yield  to  the  arrangement  proposed  by 
the  parents  of  your  oratrix. 

"  And  your  oratrix  further  showeth  unto  your  honors,  that  at 
the  time  referred  to  the  affairs  of  the  said  William  Scarborough 
were  in  a  very  deranged  and  embarrassed  condition ;  that  he  was 
utterly  unable  to  pay  his  debts ;  and  that,  as  a  consequence, 
his  family  having  bui  very  small  resources  independently 
of  him,  their  pecuniary  situation  was  pitiable  and  distressing  ; 
and  that,  urged  by  this  consideration,  by  the  unhappiness  and 
even  misery  which  your  oratrix  was  suffering  from  the  treat- 
ment of  the  family  and  their  importunity,  and  influenced,  too, 
by  the  hope  that  her  marriage  with  the  said  James  Taylor 
might  thereby  receive  the  consent  of  her  parents,  your  oratrix 
finally  yielded,  and  wrote  the  letter  to  her  father,  reciting,  in 
j  substance,  as  your  oratrix  charges,  that  the  said  Julia  and  Wil- 
liam Scarborough  were  to  have  the  house,  furniture,  &c.,  dur- 
ing their  lives,  and  that  at  their  death  the  plate,  with  the  crest 
of  the  family,  was  to  be  given  to  your  oratrix's  brothers  as 
their  share,  and  the  house  and  lots  divided  between  your  ora- 
trix and  her  sisters.  Your  oratrix  charges  the  above  to  have 
been  the  substance  of  the  writing,  but  that  she  cannot  now  as- 
certain the  particulars,  as  the  original  draft,  which  was  kept  by 
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yooT  oratriz,  was  destroyed  by  fire  in  the  city  of  New  York  in 
the  year  1835." 

The  bill  then  proceeded  to  state  that  a  deed  was  drawn  up, 
which  she  signed,  without  reading  or  hearing  it  read ;  that,  so 
far  from  the  marriage  settlement  upon  her  mother  being  an  in- 
ducement to  the  execution  of  the  deed,  as  is  alleged,  she  now 
finds,  in  the  recital,  she  had  never  at  that  time  heard  of  any 
such  marriage  settlement ;  but,  on  the  contrary,  the  deed  was 
extorted  from  her  by  the  most  unfair  and  fraudulent  means,  and 
was  executed  by  her  as  the  price  of  peace  with  her  fatheri 
mother,,  and  family. 

The  bill  then  stated  the  marriage  of  the  oratrix  with  James 
Taylor,  on  the  28th  of  April,  1829 ;  that  she  had,  soon  after- 
wards,  used  all  the  means  in  her  power  to  convince  her  bus* 
band  that  the  deed  was  fraudulent  and  invalid,  but  that  he  ob- 
jected to  family  disputes  about  property,  and  averred,  that  his 
own  individual  property  and  means  of  support  were  sufficient 
for  his  family.  It  then  stated  that  she  did  not  discover  the 
amount  of  injustice  which  had  been  practised  upon  her  until 
the  year  1839,  when  she  discovered  that,  under  the  deed,  in 
case  she  died  before  her  mother,  her  children  would  be  cut  off 
from  all  share  in  the  property.  It  then  stated  the  death  of 
Taylor,  the  trustee,  and  the  appointment  of  Goodwin  in  his 
place,  and  averred  that  she  was  entirely  ignorant  of  the  use  of 
her  name,  which  was  signed  to  the  petition  without  her  author- 
ity. 

The  bill  then  sU  led  that  Godfrey  Barnsley  had  intermanied 
with  her  sister,  Julia  Scarborough,  and  resided  for  a  long  time 
in  the  house  in  question ;  that  he  had  committed  waste  upon 
the  goods  and  chattels  bequeathed  to  her  (the  oratrix),  had  sold 
or  otherwise  disposed  of  a  considerable  portion  of  the  stock  of 
liquors,  and  that  waste  had  also  been  committed  by  Julia  Scar- 
borough, the  mother ;  that  Barnsley  knew  that  the  oratrix  had 
a  claim  to  the  personalty ;  that  she  had  applied  to  Goodwin, 
the  trustee,  to  come  to  an  account  with  her,  which  he  had  re- 
fused to  do. 

The  bill  then  contained  a  number  of  interrogatories  for  the 
defendants  to  answer ;  prayed  that  the  deed  might  be  decreed 
fraudulent  and  void,  and  that  the  defendants  might  come  to  an 
account  with  her,  and  that  the  real  estate,  goods,  chattels,  plate, 
furniture,  books,  prints,  rents,  and  profits,  might  be  decreed  to 
be  the  separate  property  of  the  oratrix,  not  subject  to  the  debts 
or  liable  to  the  creditors  of  her  husband,  James  Taylor,  &c.,  &c. 

Sundry  intermediate  steps  were  taken  to  bring  the  defend- 
ants all  into  court,  which  it  is  not  necessary  to  mention.     At 
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length  they  all  came  in  and  answered,  except  Julia  Scarbor- 
ough, the  mother,  and  Joseph  Scarborough,  against  which  two 
parties  an  order  was  obtained,  taking  the  bill  pro  copfesso, 

Robert  M.  Goodwin,  the  trustee,  filed  his  answer  on  th^6th 
of  November,  1843,  admitting  the  existence  of  the  trust  deed, 
and  that  it  was  under  his  control;  and  stating  that  he  con- 
sented to  act  at  the  request  of  Horace  Sistare,  who  married  the 
complainant's  sister,  and  of  Joseph,  her  brother,  and  that  he 
supposed  he  was  acting  with  her  consent,  not  only  because  her 
brother  signed  her  nanje  to  the  petition  for  his  appointment, 
but  because,  in  conversations  with  her,  she  never  expressed  the 
least  objection  to  the  appointment.  That  William  Taylor  left 
no  accounts,  never  having  interfered  with  the  property,  or  re- 
ceived it  into  his  possession,  or  any  of  the  rents,  issues,  or 
profits,  the  same  being  left  in  the  custody  or  possession  of  the 
cestui  que  trusts  entitled  thereto.  He  denies  that  the  trust 
deed  was  made  by  compulsion  or  undue  means,  or  that  it  was 
made  by  her  when  under  age ;  but,  on  the  contrary,  avers  that 
the  same  was  made  freely  and  voluntarily,  and  that  she  was 
then  of  full  age,  as  would  more  fully  appear  by  a  letter  written 
by  her  to  her  father,  dated  10th  January,  1828,  a  copy  of  which 
he  annexed  to  his  answer. 

The  answer  of  the  executors  of  William  Taylor  was  filed 
6th  November,  1843,  and  states  that  they  do  not  believe  their 
testator  acted  as  trustee,  though  he  may  have  assented  to  the 
trusteeship ;  that  they  have  never  seen  any  account  of  his  as 
trustee,  and  do  not  believe  he  left  any ;  for  he  regarded  the  mat- 
ter as  a  mere  family  arrangement,  and  left  every  thing  in  the 
hands  of  the  cestui  que  trust j  then  entitled  to  the  use  of  the 
same.  They  deny  the  right  of  the  complainant  to  call  on  them 
for  an  account  of  the  personal  property  conveyed  in  trust,  be- 
cause by  the  trust  deed  Julia  Scarborough,  who  is  still  living, 
has  the  use  of  it  for  life ;  nor  can  they  give  any  account  of  said 
property,  or  the  rents  and  profits  of  the  real  estate,  because  the 
said  real  and  personal  property  never  passed  into  the  hands  of 
their  testator  in  his  lifetime,  nor  into  their  control  or  possession 
since  his  death,  but  had  always  been  in  the  possession  and 
management  of  Julia  Scarborough,  the  cestui  que  trust,  entitled 
to  the  same  under  the  deed. 

The  joint  answer  of  Godfrey  Barnsley  and  Julia,  his  wife, 
was  filed  19th  February,  1844,  and  in  substance  states  that  the 
complainant  always  called  her  mother's  house  her  home,  and 
lived  as  much  there  as  with  her  uncle ;  that  she  was  not  an  in- 
fant at  the  time  of  the  execution  of  the  deed,  having  been  born 
on  the  4th  of  August,  1806 ;  that  they  do  not  know  of  any 
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coDsidention  other  than  that  stated  in  the  deed;  that  Julia 
Scarborough  lived  on  the  premises  at  the  time  of  its  execution, 
and  that  William  Scarborough  sometimes  resided  in  Darien, 
and  aometimea  on  the  premises,  until  1833,  after  which  he  gen- 
erally maided  on  the  latter  ,*  and  that  complainant  never,  as  far 
as  they  know,  pretended  to  have  any  claim  thereto ;  and  as  late 
as  April  or  Hay  last  (1843),  when  defendant,  Julia  Bamsley,  in 
conaeqaence  of  rumors  which  had  reached  her,  asked  complain- 
ant,  <'  if  it  was  true,  as  she  had  been  informed,  that  she  (the 
complainant)  intended  to  attempt  to  set  aside  said  deed,"  she 
stated,  "fllie  had  no  such  intention."  They  deny,  as  utterly 
and  entirety  untrue,  the  statenient  of  the  complainant  of  un- 
kind treatment  by  her  family,  and  never  heard  or  knew  of  any^. 
or  of  any  importunity  or  coercion  used  towards  her  to  induce  her 
to  sign  the  deed ;  that  they  always  believed  the  execution  of 
the  deed  was  the  fiee,  voluntary  act  of  the  complainant,  and  in- 
tended to  fulfil  the  design  of  Robert  Isaac,  whose  title  they  in** 
sist  is  more  than  doubtful,  in  consequence  of  the  marriage  set- 
tlement of  1805 ;  that  they  are  advised  .that  the  said  deed  was 
and  is  valid,  as  between  the  parties  to  the  same,  and  therefore 
William  Scarborough  could  not  make  any  conveyance  to  Rob- 
ert Isaac  ;  and  that  he  always  held  the  premises  subject  to  the 
marriage  settlement,  and  that  they  have  always  heard  it  in  the 
family,  and  so  believe,  that  the  complamant  execute^  the  deed 
freely  and  voluntarily,  with  a  view  to  carry  out  the  wishes  and 
intentions  of  her  uncle,  which  would  otherwise  have  been  de- 
feated. They  further  allege  that  no  marriage  settlement  be- 
tween the  complainant  and  her  husband  was  ever  executed,  and 
he  having  been  recently  declared  bankrupt,  any  interest  which 
she  may  have  in  the  property,  or  any  claim  against  them,  be- 
longs to  the  said  James  Taylor,  or  his  assignee  in  bankruptcy. 
The  answer  then  explains  the  defendant  Godfrey  Bsurnsley's 
actings  and  doings  with  respect  jto  the  property. 

The  answer  of  James  Taylor,  the  husband  of  the  complain- 
ant, admitted  all  the  material  facts  charged  in  the  bill,  and 
stated  that  before  the  marriage  he  had  advised  her  not  to  exe- 
cute the  deed,  believing,  from  her  representations,  that  she  was 
unkindly  treated  by  the  family ;  that  he  htid  been  requested  by 
William  Scarborough  to  be  a  witnoss  to  the  execution  of  the 
deed,  but  declined  to  be  so,  and  that  his  belief  of  the  unhappy 
situation  of  the  complainant  operated  upon  him  in  a  great 
measure  to  consummate  his  engagement  to  marry  her  twelve 
months  prior  to  the  period  before  intended. 

Several  witnesses  were  examined  on  the  parts  of  the  com- 
plainant and  defendants.     The  following  were  the  answers  of 
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the  subscribing  witnesses  to  the  deed,  viz.  Andrew  Low  and 
John  Guilmartin,  touching  its  execution. 

Andrew  Low :  — 

'<  To  the  fourth  direct  interrogatory  the  witness  answering 
saith,  —  I  was  intimate  in  the  family  of  the  late  William  Scar- 
borough, both  before,  in,  and  after  1828 ;  I  was  a  subscribing 
witness  to  the  signing  of  the  deed,  and  after  it  was  signed  the 
complainant  expressed  to  me  that  she  was  then  satisfied,  and 
was  glad  that  she  had  done  it,  or  words  to  that  effect. 

^'To  the  fifth  direct  interrogatory  the  witness  answering 
saith,  —  I  was  present,  as  stated  before,  at  the  execution  of  the 
deed ;  it  is  impossible,  at  this  distance  of  time,  to  remember  all 
that  then  transpired,  but  this  I  am  certain  of,  that  the  complain- 
ant knew  the  contents  of  the  deed,  and  approved  of  it ;  in  fact, 
as  I  have  before  said,  she  herself  told  me  so. 

"  To  the  lourth  cross-interrogatory  the  witness  answering 
saith,  —  I  became  acquainted  with  the  circumstances  I  have 
stated,  relative  to  the  property,  from  my  personal  intimacy  with 
William  Scarborough  and  his  family,  and  upon  my  connection 
in  business  with  the  late  Robert  Isaac.  I  was  a  subscribing 
witness  to  the  deed  at  the  instance  of  William  Scarborough. 

''  To  the  fifth  cross-interrogatory  the  witness  answering 
saith,  —  I  do  not  know  by  whom  the  deed  was  drawn ;  the 
other  subscribing  witness  was  Mr.  Guilmartin ;  he  was  requested 
to  be  so  by  William  Scarborough.  There  was  a  change  of  one 
of  the  witnesses  of  the  deed,  in  consequence  of  James  Taylor, 
who  had  previously  arranged  to  be  a  witness,  declining  to  be 
so  after  his  arrival  at  William  Scarborough's  house,  for  that  pur- 
pose. I  do  not  remember  that  he  gave  any  reason  for  declin- 
ing. The  parties  present,  when  the  deed  was  executed,  were 
the  complainant's  father  and  mother,  and  the  witnesses.  I  did 
not  see  or  hear  the  complainant  read  the  deed,  but  I  was  then, 
and  still  am,  satisfied  that  she  knew  the  contents,  and  approved 
of  it. 

"  To  the  sixth  cross-interrogatory  the  witness  answering 
saith,  —  1  do  not  recollect  the  question  being  put  to  the  com- 
plainant, whether  she  knew  the  contents  of  the  deed,  nor  do  I 
recollect  whether  any  consideration  money  was  offered ;  if  there 
was,  it  was  a  piece  of  coin,  probably  a  dollar,  in  the  usual  way, 
in  such  cases ;  I  think  I  was  in  William  Scarborough's  house 
about  two  hours  previous  to  signing  the  deed,  and  left  soon  after. 

"  To  the  seventh  cross-interrogatory  the  witness  answering 
saith, — James  Taylor,  now  the  husband  of  the  complainant, 
had  been  asked  by  Mr.  Scarborough  to  attest  the  deed  as  a  wit- 
ness, and  he  consented  to  go  with  me  to  the  house  for  that  pur- 
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pose ;  after  closing  our  place  of  business,  I  asked  him  to  ac- 
company me ;  he  said  he  would  soon  follow  me,  which  he 
did ;  he  did  not  express  himself  opposed  to  the  execution  of 
the  deed,  that  I  am  aware  of;  I  certainly  never  heard  him. 
It  was  not  known  or  understood  by  me,  that  he  was  under  an 
engagement  to  marry  the  complainant ;  the  previous  year  there 
was  something  of  the  kind  spoken  of,  but  he  and  the  complain- 
ant had  disagreed,  and  I  was  given  to  believe  that  it  was  all 
broken  off.  At  the  dissolution  of  the  partnership  of  Low, 
Taylor,  and  Company,  in  1834  or  1835,  James  Taylor  was 
largely  indebted  on  private  account  to  the  said  firm ;  and  some 
time  in  1835  I  granted  him  a  discharge  from  the  said  debt,  in 
consideration  of  his  giving-  up  to  me  every  description  of  prop- 
erty belonging  to  himself  and  his  wife,  except  his  household 
furniture,  which  I  allowed  him  to  retain ;  he  did  not  at  this 
time  mention  to  me  that  he  or  his  wife  had  any  claim  to  the 
property  in  question,  or  I  should  have  claimed  it  in  conformity 
with  our  agreement.  I  had  never  heard  of  his  making  any 
claim  to  the  property  conveyed  by  the  said  deed,  or  any  part  of 
it,  until  advised  of  it  by  William  Robertson,  under  date  of  the 
16th  February,  1844." 

John  Guilmartin :  — 

"  To  the  first  direct  interrogatory  the  witness  answers  and 
says,  that  his  name  and  handwriting  is  to  the  instrument  as  a 
witness,  and  that  he  subscribed  as  a  witness,  at  the  instance  of 
William  Scarborough,  the  deed  now  presented  to  him,  being  the 
original  deed  from  complainant  to  Wm.  Taylor,  in  trust. 

"  To  the  second  direct  interrogatory  the  witness  answers  and 
says,  he  cannot  say  positively  he  does,  but  it  strikes  him  that 
there  was  a  question  or  two  asked  Miss  Charlotte  Scarbor- 
ough, viz.  whether  it  was  with  a  free  will ;  he  does  not 
recollect  the  time :  but  that  he  .does  not  recollect  that  Andrew 
Low,  senior,  was  present  when  he  came  in  ;  Mr.Scarboroiigh 
said  he  had  sent  for  witness,  as  such  to  a  deed  from  Miss  Scar- 
borough to  her  mother,  of  property,  which  as  a  dutiful  child  she 
had  made.  Witness  asked  Miss  Scarborough  if  it  was  her  vol- 
untary act.  Mr.  Low  replied,  that  witness  was  called  in  to 
witness  the  deed,  and  for  no  other  purpose  ;  she  did  not  read 
the  deed,  or  hear  it  read  in  witness's  presence.  It  was  executed 
at  Mr.  Scarborough's  house,  in  West  Broad  Street." 

At  the  April  adjourned  term  of  1846,  the  cause  came  up  for 
argument  before  the  Circuit  Court,  when  the  bill  was.  dismissed. 

The  complainant  appealed  to  this  court. 

It  was  argued  by  Mr,  Holmes^  for  the  appellant,  and  Mr. 
Johnson  (Attorney-General),  for  the  appellee. 
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Mr.  Holmes  first  remarked  upon  the  lapse  of  time,  which  he 
contended  was  not  sufficient  to  bar  a  recovery.  3  Atk.  558  ; 
2  Eden,  286 ;  2  Story's  Eq.,  ^  1520,  1521 ;  1  Howard,  189  ; 
4  Howard,  660. 

The  points  raised  by  the  pleadings  in  behalf  of  complainant, 
for  cancellation  of  the  deed,  were,  — 

1.  Duress. 

2.  Want  of  consideration. 

3.  Fraud,  growing  out  of  the  relation  of  the  parties  as  parent 
and  child,  trustee  and  cestui  que  trust. 

1.  Duress.  {Mr.  Holmes  commented  upon  the  evidence  in 
the  case,  to  establish  this.) 

2.  Want  of  consideration.  It  is  admitted  that  mere  inade- 
quacy of  price  is  not  of  itself  a  distinct  ground  of  relief  in 
equity.  But,  under  peculiar  circumstances,  it  may  amount  to 
such  fraud  as  will  be  relieved  against.  1  Story's  Eq.,  ^  246  ; 
1  Dess.  Eq.  Rep.  651 ;  11  Wheat.  124. 

3.  The 'relation  of  the  parties;  and 

1st.  Of  parent  and  child.  All  contracts  and  conveyances, 
whereby  benefits  are  secured  by  children  to  their  parents,  are 
objects  of  jealousy.  1  Story's  Eq.  Jur.,  <^  310 ;  2  Atk.  85, 268 ; 
4  Wash.  C.  C.  397 ;  12  Peters,  263;  2  Johns.  Ch.  2o2. 

2d.  The  relation  of  trustee  and  cestui  que  trust.  Taylor, 
the  grantee  in  trust,  and  Scarborough,  were  two  of  the  executors 
of  the  will  of  Isaac.  The  will  was  proved  only  five  days  be- 
fore the  execution  of  the  deed.  Executors  are  trustees  for  leg- 
atees. 1  P.  Wms.  544,  576 ;  1  Story's  Eq.,  ^  322  ;  7  Tes.  166  ; 
1  Story's  Eq.,  ^  423 ;  10  Peters,  639. 

Both  executors  and  ordinary  trustees  are  prohibited  by  the 
niles  of  courts  of  equity,  from  considerations  of  general  policy, 
from  dealing  with  those  whose  interests  are  intrusted,  during 
the  continuance  of  the  fiduciary  relation.  1  Story's  Eq., 
^^  321, 322 ;  Hatch  v.  Hatch,  9  Ves.  292  ;  1  Johns.  Ch.  497, 620 ; 
4  Johns.  Ch.  303  ;  7  Johns.  Ch.  174 ;  Lewin  on  Trustees,  376  ; 
Willis  on  Tmstees,  163  ;  Fonbl.  Eq.,  book  2,  <^  7,  and  notes  ;  1 
Mad.  Ch.  110  et  seq, ;  2  Mad.  Ch.  132  ;  Sugden  on  Vendors,  421 
to  436  ;  Wormley  v.  Wormley,  8  Wheat.  421 ;  1  Peters,  C.  C. 
364;  4  Dess.  654;  Ex  Parte  Bennett,  10  Ves,  381,  385,  386 ; 
14  Ves.  91,273;   13  Ves.  47. 

The  case  of  Hatch  v.  Hatch,  9  Ves.  292,  proves  that  the  rule 
of  prohibition  extends  to  conveyances  without  consideration  of 
money,  as  for  friendship,  kindness,  and  regard,  &:c.,  &c.  And 
it  is  settled  in  Ex  Parte  Bennett,  10  Ves.  393,  that,  in  order 
to  set  aside  the  sale,  it  is  not  necessary  to  show  that  the  trustee 
has  made  any  advantage.     And  see  1  Story's  Eq.,  <^  322. 
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The  conduct  of  the  executors  having  been  a  breach  of  trust, 
it  is  unnecessary  to  consider  the  distinction,  if  any  really  exists, 
between  actual  and  constructive  fraud.  There  is  no  difference, 
legally,  in  the  degree  of  the  fraud,  and  the  distinction  is  be- 
tween the  same  kind  of  fraud,  one  supported  by  evidence  of 
actual  imposition,  and  the  other  being  inferred  from  circum- 
stances. In  neither  case  does  the  court*  regard  the  morality  or 
immorality  of  the  transaction.  Ex  Parte  Bennett,  10  Yes.  393 ; 
8  Wheat.  463.  All  such  cases  are  forbidden  by  "  the  morality 
and  policy  of  the  law,  as  it  is  administered  in  courts  of  equity. 
Michoud  V.  Girod,  4  Howard,  503. 

The  whole  doctrine  on  this  subject  has  been  condensed  and 
illustrated  by  this  court  in  the  case  of  Michoud  v.  Girod,  4 
Howard,  603.  The  case  is  too  recent  to  require  any  particu- 
lar examination.  There  the  executors,  being  themselves  co- 
heirs and  legatees,  bought  the  estate  of  their  testator  at  a 
public  Bale  judicially  ordered,  denied  any  fraud  in  fact  or 
intention,  declared  that  the  purchases  were  rightfully  made 
for  a  fair  price,  and  yet  this  court  say,  in  reference  to  such  a 
transaction,  that  ''  an  executor  or  administrator  is  in  equity  a 
trustee  for  the  next  of  kin,  legatees,  and  creditors,  and  that  we 
have  been  unable  to  find  any  one  well-considered  decision,  with 
other  cases,  or  any  one  case  in  the  books,  to  sustain  the  right 
of  an  executor  to  become  the  purchaser  of  the  property  which 
he  represents,  or  any  portion  of  it,  though  he  has  done  so  for  a 
fair  price,  without  fraud,  at  a  public  sale."  Ibid.,  653,  657. 
This  language  covers  the  whole  ground  contended  for,  though 
the  purchase  in  that  case  having  been  per  interpositam  perso- 
nam was  the  reason,  probably,  why  the  court  declared  that  it 
"carries  fraud  on  the  face  of  it."  And  -in  the  same  case  this 
court,  commenting  upon  Davoue  t;.  Fanning, said, —  "The  in- 
quiry in  such  a  case  is  not  whether  there  was  or  was  not  fraud 
in  fact.  The  purchase  is  void,  and  will  be  set  aside  at  the 
instance  of  the  cestui  que  trust,  and  a  resale  ordered,  on  the 
ground  of  the  temptation  to  abuse,  and  of  the  danger  of  impo- 
sition inaccessible  to  the  eye  of  the  court."     Ibid.,  657^. 

It  would  be  difficult  in  principle  to  recognize  a  distinction 
between  Davoue  v.  Fanning  and  the  case  at  bar.  In  that  case 
a  purchase  was  mside  per  interpositam  personam  {oi  the  wife  of 
the  executor  j  here  a  voluntary  conveyance  (by  which  is  meant 
a  conveyance  .without  consideration)  is  taken  to  one  executor 
for  the  benefit  of  the  wife  of  another,  —  that  is,  for  the  benefit 
of  that  other,  and  who  himself  procured  the  conveyance  to  be 
made.  If  Scarborough  had  taken  the  conveyance  directly  to 
himself,  or  through  Taylor,  the  executor,  for  his  own  benefit, 
17* 
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such  a  transaction  could  not  stand.  Will  it  be  pennitted  to 
stand,  his  wife  being  the  cestui  que  trust  for  life  ? 

(Mr.  Holmes  then  argued  that  the  marriage  settlement,  which 
was  stated  in  the  deed  to  be  one  of  the  considerations  thereof, 
had  been  treated  by  all  parties  for  a  long  time  as  a  void  instru- 
ment ;  and  then  proceeded  to  examine  the  doctrine  of  estoppel 
as  applicable  to  the  case.) 

If,  then,  for  any  of  the  reasons  assigned, — duress,  the  rela- 
tion of  the  parties,  fraud  actual  or  constructive,  —  the  deed  of 
complainant  cannot  be  upl^ld  as  a  family  compromise,  between 
which  and  the  present  case  there  is  not  the  least  analogy,  the 
question  then  recurs,  To  what  relief  is  complainant  entitled  7 

1.  She  is  entitled  to  have  the  deed  cancelled. 

2.  To  an  account  of  the  personal  property,  and 

3.  To  an  account  of  the  rents  and  profits  of  the  real  estate 
from  the  executors  of  William  Taylor,  the  trustee,  and 

4.  To  a  settlement  of  the  entire  fund  upon  trustees  for  her 
separate  use  during,  life,  and  after  her  death  to  her  children,  or 
such  other  equitable  settlement  as  the  court  may  decree. 

Mr  Johnson,  for  the  appellees,  contended, — 

I.  That,  as  it  is  now  admitted  that  complainant  was  of^age 
at  the  time  the  deed  of  22d  January,  1828,  was  executed  by  her 
to  William  Taylor,  the  character  of  the  said  deed  takes  it  out 
of  the  principles  by  which,  in  certain  cases,  deeds  are  in  equity 
considered  void,  because  of  the  relations  of  the  parties  to  the 
same.  Pratt  v.  Barker,  1  Sim.  1 ;  2  Cond.  Eng.  Ch.  1 ;  Hun- 
ter V.  Atkyns,  8  Cond.  Eng.  Ch.  303,  313,  321 ;  Tendril  v. 
Smith,  2  Atk.  85;  Manners  v.  Banning,  2  Eq.  Cas.  Abr.  282  ; 
Smith  V.  Low,  1  Aik.  490 ;  Cory  t;.  Cory,  1  Ves.  sen.  19 ; 
Brown  i?.  Carter,  5  Ves.  876 ;  Hotchkis  r.  Dickson,  2  Bligh,  348 ; 
Tweddell  i;.  Tweddell,  11  Cond.  Eng.  Ch.  1-8;  Jenkins  v. 
Pye,  12  Pet.  241,  253. 

II.  That  if  the  deed  was  at  any  time  within  such  principle, 
the  long  acquiescence,  with  knowledge,  deprives  the  grantor  of 
the  right  to  avoid  it  on  that  ground.  Peck  v.  Randall,  1  Johns. 
165  ;  Mooers  v.  White,  6  Johns.  Ch.  372 ;  2  Story's  Eq.  736  ; 
Elmendorff  r.  Taylor,  10  Wheat.  168,  169,  171 ;  Bank  of 
United  States  r.  Daniels,  12  Pet.  32 ;  Foster  v.  Hodgson,  19 
Ves.  185;  Gregory  v.  Gregory,  Coop.  201 ;  Prevost  r.  Gratz,  6 
'Wheat.  497. 

III.  That  there  is  no  evidence  of  duress  in  fact,  or  of  undue 
influence,  or  of  fraud  ;  that  the  deed  was  in  all  respects  a  fair 
and  proper  deed,  being  supported  by  the  consideration  of  love 
and  affection  ;  and  if  that  of  itself  was  not  sufficient,  it  is  valid 
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by  reason  of  the  marriage  contract  between  the  father  and 
mother  of  the  complainant,  of  the  18th  April,  1805,  which  was 
omitted  to  be  recorded  in  Georgia,  where  the  property  lay. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court. 

The  object  of  the  complainant  below,  (the  appellant  here,) 
as  disclosed  in  her  bill,  is  to  vacate  the  deed,  executed  on  the 
22d  day  of  January,  1828,  by  her  before  her  marriage,  con- 
veying to  William  Taylor  in  trust  for  the  use  of  the  mother  pf 
the  grantor  for  life,  (exempt  from  the  debts  of  her  father,)  and 
after  the  death  of  her  father  and  mother,  for  the  use  in  equal 
portions  of  the  said  grantor,  and  of  her  brothers  and  sisters,  all 
the  property  real  and  personal  which  was  given  to  the  s^id 
grantor  by  the  will  of  her  uncle  Robert  Isaac,  wnose  will  is 
made  an  exhibit  in  the  cause  and  referred  to  in  the  deed. 

The  grounds  on  which  this  deed  is  impeached  are  the  fol- 
lowing:— that  it. was  founded  on  no  real  consideration;  was 
executed  during  the  nonage  of  the  complainant,  and  whilst  she 
was  living  in  the  family  of  her  parents ;  that  it  was  extorted 
from  her  by  false  representations,  both  as  to  her  filial  duties, 
and  her  rights  to  the  property  left  her  by  her  uncle ;  and  of 
extreme  urgency  and  harsh  treatment  on  the  part  of  her  parents, 
to  procure  its  execution ;  and  of  the  hope,  by  a  compliance 
with  their  importunities,  of  reconciling  her  parents  to  her  mar- 
riage with  her  husband,  which  marriage  .they  had  theretofore 
opposed.  The  objection  of  nonage  must  be  surrendered  in  this 
investigation,  it  being  ascertained  that  the  complainant  was 
some  few  months  over  majority  when  the  deed  was  executed. 
The  other  allegations,  as  resting  upon  the  proofs  in  the  cause, 
and  upon  the  law  as  applicable  to  them,  remain  for  consideration. 

The  rules  of  law  supposed  to  control  the  contracts  of  parties 
who  do  not  stand  upon  a  perfect  equality,  but  who  deal  at  a 
disadvantage  on  the  one  side,  whether  applicable  to  the  rela- 
tions of  parent  and  child,  trustee  and  cestui  que  trust,  attorney 
and  client,  or  principal  and  agent,  have  been  laid  down  in 
various  cases  in  the  courts  both  of  England  and  of  our  own 
country.  To  trace  these  rules  to  the  several  cases,  by  which 
they  have  been  propounded  would  be  an  undertaking  rather  of 
curiosity,  than  of  necessity  or  usefulness  here,  as  the  extent  to 
which  this  court  has  applied  them,  or  is  disposed  to  apply  them 
in  cases  resembling  the  present,  may  be  found  within  a  familiar 
and  direct  range  of  inquiry.  They  are  aptly  exemplified  by 
the  late  Justice  Story,  in  his  treatise  on  Equity  Jurisprudence, 
Vol.  I.  ^  307,  where,  speaking  of  frauds  which  "  arise  from  ^ 
some  peculiar  confidence  or  fiduciary  relation  between  the  par- 
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ties,"  he  remarks,  —  ''In  this  class  of  cases  there  is  often  found 
some  intermixture  of  deceit,  imposition,  overreaching,  uncon- 
scionable advantage,  or  other  mark  of  direct  and  positive  fraud. 
But  the  principle  on  which  courts  of  equity  act  in  regard  there- 
to stands  independent  of  any  such  ingredients,  upon  a  motive 
of  public  policy ;  and  it  is  designed  in  some  degree  as  a  protec- 
tion to  the  parties  against  the  effects  of  overweening  confidence 
and  self-delusion,  and  the  infirmities  of  hasty  and  precipitate 
judgment.  These  courts  will  therefore  often  interfere  in  such 
cases,  where,  but  for  such  peculiar  relations,  they  would  wholly 
abstain  from  granting  relief,  or  grant  it  in  a  very  modified  and 
abstemious  manner."  He  proceeds,  ^  308,  — ''  It  is  undoubtedly 
true,  that  it  is  not  upon  the  feelings  which  a  delicate  and  honor- 
able man  must  experience,  nor  upon  any  notion  of  discretion,  to 
prevent  a  voluntary  gift  or  other  act  of  a  man  whereby  he  strips 
himself  of  his  property,  that  courts  of  equity  have  deemed  them- 
selves fit  liberty  to  interpose  in  cases  of  this  sort.  They  do  not 
sit,  or  affect  to  sit,  in  judgment  upon  cases  as  custodes  morumy 
enforcing  the  strict  rules  of  morality.  But  they  do  sit  to  enforce 
what  has  not  inaptly  been  called  a  technical  morality.  If  con- 
fidence is  reposed,  it  must  be  faithfully  acted  upon,  and  pre- 
served from  any  intermixture  of  imposition.  If  influence  is  ac- 
quired, it  must  be  kept  free  from  the  taint  of  selfish  interests, 
and  cunning,  and  overreaching  bargains.  If  the  means  of  per- 
sonal control  are  given,  they  must  be  always  restrained  to  pur- 
poses of  good  faith  and  personal  good.  Courts  of  equity  will 
not,  therefore,  arrest  or  set  aside  an  act  or  contract,  merely  be- 
cause a  man  of  more  honor  would  not  have  entered  into  it. 
There  must  be  some  relation  between  the  parties  which  com- 
pels the  one  to  make  a  full  discovery  to  the  other,  or  to  abstain 
from  all  selfish  projects.  But  when  such  a  relation  does  exist, 
courts  of  equity,  acting  upon  this  superinduced  ground,  in  aid 
of  general  morals,  will  not  suffer  one  party,  standing  in  a  situa- 
tion of  which  he  can  avail  himself  against  the  other,  to  derive 
advantage  from  that  circumstance."  Applying  the  principles 
thus  annunciated  and  drawn  from  an  extensive  collection  of 
the  English  cases  to  the  relation  of  parent  and  child,  and  to 
transactions  occurring  in  that  relation,  the  same  author  re- 
marks, ^  309,  —  "The  natural  and  just  influence  which  a 
parent  has  over  a  child  renders  it  peculiarly  important  for 
courts  of  justice  to  watch  over  and  protect  the  interests  of  the 
latter ;  and  therefore  all  contracts  and  conveyances,  whereby 
benefits  are  secured  by  children  to  their  parents,  are  objects  of 
jealousy,  and  if  they  are  not  entered  into  with  scrupulous  good 
faith,  and  are  not  reasonable  under  the  circumstances,  they  will 
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be  set  aside,  unless  third  persons  have  acquired  an  interest  under 
them." 

The  same  principle  has  been  clearly  put  by  Justice  Wash- 
ington, in  the  case  of  Slocum  and  Wife  v.  Marshall,  2  Wash. 
O.  O.  400,  where,  in  stating  that  case,  he  remarks,  — "  The 
grantor,  a  young  lady  who  from  her  birth  had  not  but  on 
one  occasion  left  the  roof  of  her  father,  —  bound  to  him  by  the 
strong  ties  of  filial  affection,  —  accustomed  to  repose  in  his  ad- 
vice  and  opinion  the  most  unbounded  confidence,  and  to  con- 
sider his  request  ever  as  equivalent  to  a  command,  —  is  inform- 
ed by  him  that  a  certain  portion  of  her  property  had  been  con- 
veyed to  him  by  her  mother,  but  that  the  same,  from  some  legal 
objection,  had  failed  to  take  effect.  She  is  then  requested  to 
confirm  this  title^and  at  the  same  time  is  assured  by  her  fath'^r, 
that  his  design  in  obtaining  this  confirmation  is  to  promote  her 
interest  as  well  sfi  his  own.  She  reflects  upon  the  proposal, 
and,  influenced  by  the  double  motive  of  promoting  her  own  in- 
terest and  that  of  her  father,  and  of  fulfilling  the  intentions  of 
her  dead  mother,  she  makes  the  conveyance."  He  proceeds, — 
"  A  transaction  attended  by  such  circumstances  will  naturally 
excite  the  suspicions  of  a  court  of  equity."  It  has  been  insisted 
that,  for  the  principles  just  stated,  the  sanction  of  this  court 
cannot  be  avouched ;  but  that,  on  the  contrary,  they  have  been 
weakened,  if  not  rejected,  by  the  doctrines  ruled  in  the  case  of 
Jenkins  v.  Pye,  12  Peters,  241.  The  peculiar  features  of  the 
last-named  case,  which  may  in  some  respects  distinguish  it 
from  the  one  now  under  consideration,  and  be  thought  to 
bring  it  less  obviously  within  the  principles  above  stated,  need 
not  be  pointed  out ;  but  we  inquire  what  are  in  truth  the  doc- 
trines ruled  in  the  case  in  12  Peters ;  and  whether  they  are  not 
substantially,  nay  literally,  those  propounded  by  Justices  Story 
and  Washington.  In  the  case  of  Jenkins  v,  Pye,  this  court  re- 
fuse to  adopt  the  nile  which  they  said  had  in  the  argument  been 
assumed  as  the  doctrine  of  the  English  chancery,  viz.  that  a  deed 
from  a  child  to  a  parent  should,  upon  considerations  of  public 
policy  arising  from  the  relation  of  the  parties,  be  deemed  void. 
They  deny,  indeed,  that  this  is  the  just  interpretation  of  the 
English  decisions  relied  on,  but  declare  that  all  the  leading  cases 
they  have  examined  are  accompanied  with  some  ingredient  show- 
ing undue  influence  exercised  by  the  parent,  operating  upon  the 
fears  or  hopes  of  the  child ;  and  showing  reasonable  grounds  to 
presume,  that  the  act  was  not  perfectly  free  and  voluntary  on 
the  part  of  the  child.  But  the  court,  whilst  they  deny  that  a 
deed  from  a  child  to  a  parent  showXA  prim^  facie  be  held  ahso- 
lutely  voidy  as  unequivocally  declare,  that  'Mt  is  undoubtedly 
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the  duty  of  courts  of  equity  carefully  to  watch  and  examine 
the  circumstances  attending  transactions  of  this  kind,  when 
brought  under  review  before  them,  to  discover  if  any  undue 
influence  has  been  exercised  in  obtaining  the  conveyance."  Be- 
tween the  doctrine  here  ruled  and  the  principles  stated  by  Jus- 
tices Story  and  Washington,  no  difference,  much  less  any  con- 
tradiction, can  be  perceived.  For  why  this  watchfulness,  thus 
enjoined  as  a  duty,  this  severe  and  peculiar  scrutiny  as  applica- 
ble to  contracts  between  parent  and  child,  but  that  they  are 
justly  "  objects  of  jealousy,"  rendered  so  by  the  relation  of  the 
contracting  parties, — a  relation  aptly  and  naturally  productive 
of  powerful  influence  on  the  one  hand,  and  of  submission  on 
the  other, — subjecting  such  transactions  to  presumptions  never 
attaching  a  priori  to  contracts  between  parties  standing  upon 
a  perfect  equality. 

And  now  let  the  character  of  the  contract  under  considera- 
tion, and  of  the  circumstances  surrounding  the  execution  of 
that  contract,  be  subjected  to  the  test  rationally  and  justly  im- 
posed by  the  rules  above  stated. 

This. is  a  contract  between  parent  and  child,  operating  by 
its  terms  exclusively  for  the  benefit  of  the  former,  and  to  the 
prejudice  of  the  latter ;  for  it  transferred  from  her  a  valuable 
interest,  by  the  very  terms  of  the  transaction  admitted  to  be 
legally  and  absolutely  hers,  and  by  the  same  terms  transferred 
it  without  the  shadow  of  an  equivalent  received  or  proffered ; 
and  for  which,  the  testimony  conclusively  shows,  none  could 
possibly  be  given.     Thus  far  the  provisions  of  the  contract. 

With  regard  to  the  circumstances  attending  and  surrounding 
its  execution.  It  is  shown  that  the  grantor  in  this  deed,  though 
of  age,  had  little  more  than  attained  to  majority ;  that  she  was 
living  in  the  house  with  her  parents, —  her  only  home  ;  and  may 
fairly  be  presumed  to  have  been  liable  to  the  influence  of  feel- 
ings and  habits  which,  in  the  absence  of  contravening  evidence, 
would  control  the  dispositions  and  conduct  of  a  youthful 
female  thus  situated.  She  might  be  moulded  to  almost  any 
thing,  in  compliance  with  the  earnest  wishes  (with  her  habit- 
ually yielded  to  as  commands)  of  her  parents.  Those  parents, 
,who  once  had  lived  in  afliuence  and  luxury,  had,  with  all  the 
^habits  and  necessities  which  such  a  condition  naturally  creates, 
by  commercial  reverses  been  brought  to  indigence ;  from  the 
date  of  the  purchase  by  Robert  Isaac  of  the  property  in  dispute, 
had  been  permitted  by  him  to  occupy  and  enjoy  it.  In  fact,  it 
was  apparently  their  only  means  of  shelter  or  support.  In  this 
state  of  the  family,  Robert  Isaac  by  his  will  bestowed  the 
whole  of  this'  property  upon  the  complainant ;  and  it  has  been 
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argued  that,  with  her  knowledge  of  the  situation  of  her  parents, 
the  impulses  of  filial  duty  and  affection  might  of  themselves 
have  formed  a  sufficient  groundwork  for  the  complainant's  con- 
veyance. However  hazardous  it  might  be  to  prescribe,  as  a 
rule  of  right  or  of  property,  imperfect  obligations  which  the  law 
does  not  originally  enforce,  this  argument  can  be  deemed  satis- 
factory in  instances  only  in  which  the  motives  supposed  to  en- 
ter into  such  obligations  are  shown  to  have  been  free  and 
unconstrained  in  their  operation.  In  the  present  instance,  too, 
independently  of  the  influences  which  will  be  shown  to  have 
been  brought  to  bear  upon  the  transaction,  it  is  thought  that 
the  injunctions  of  filial  duty  and  a£fection  would  have  de- 
manded something  less  than  the  surrender  of  all  possessed  by 
the  grantor ;  and  would  have  been  satisfied  with  a  concession, 
as  to  which  there  probably  would  never  have  existed  a  diffi- 
culty,—one,  indeed,  that  seems  to  have  been  assented  to  in 
practice, —  the  occupation  and  enjoyment  of  the  property  during 
their  Uves,  by  the  parents  of  the  grantor.  Nay,  it  would  seem 
that  proper  parental  tenderness,  and  solicitude  for  the  welfare 
of  the  child,  or  the  true  principles  of  rectitude  and  fairness, 
would  have  permitted  nothing  beyond  this.  And  in  the  esti- 
mate of  motives  which  may  haveied  to  the  transaction  under 
review,  it  should  not  be  without  weight,  that  this  same  filial 
duty  and  affection,  however  commendable  in  themselves,  and 
however  their  spontaneous  action  may  be  recognized  and  bind- 
ing, strengthen  the  probability  of  their  being  converted  into 
means  of  wrong  and  oppression ;  and  this  very  i»robability  it  is 
which  challenges  the  duty  of  watchfulness  and  jealousy  in  the 
courts,  in  scanning  the  transactions  of  those  whose  peculiar 
situation  exposes  them  to  danger  from  such  means. 

Immediately  after  the  death  of  Robert  Isaac,  it  seems  that 
the  various  appliances  designed  to  withdraw  from  the  com- 
plainant the  fruits  of  the  bounty  of  her  afiectionate  uncle  were 
put  into  strikingly  active  operation.  Directly  following  the  death 
of  Isaac,  it  is  charged  in  the  bill,  came  the  urgency  of  the  com- 
plainant's family,  and  their  reproaches  against  her  for  having 
intercepted,  as  they  said,  the  bounty  which  but  for  her  would 
have  flowed  to  the  family ;  and  for  having  dictated  to  her  uncle 
the  disposition  of  his  property ;  thereby  having  ruined  their 
prospects,  and  broken  the  hed^t  of  complainant's  father.  The 
natural  effects  of  such  appeals  upon  the  feelings  of  an  affection- 
ate and  sensitive  girl,  or  even  upon  a  spirit  awake  to  the  im- 
pulses of  pride^  alone,  can  easily  be  comprehended.  Then,  as  is 
alleged,  was  the  reluctance  of  the  complainant  to  despoil  herself 
of  her  property  ascribed  to  the  avarice  of  her  intended  bus- 
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band ;  and  then,  too,  amidst  her  perplexity  and  distress,  upoi 
consultation  between  both  her  parents,  was  suggested  to  he 
the  device  of  a  letter  from  her,  declaring  her  belief  of  the  wis! 
of  the  testator,  Isaac,  to  bestow  the  property  for  the  benefit  of 
the  family ;  and  asking  the  consent  of  the  father  of  the  com- 
plainant to  a  settlement  of  the  property  in  conformity  with 
such  a  wish.  Although  these  allegations  are  not  supported  by 
direct  statements  of  witnesses,  yet  the  intrinsic  evidence  flow- 
ing from  other  conduct  of  the  parties  to  these  transactions,  and 
that  presented  by  the  written  documents  in  this  cause,  im* 
part  to  the  above  allegations  a  force  equal,  if  not  surpassing, 
that  which  an  explicit  narrative  by  witnesses  could  give  them. 
And  here  it  is  worthy  of  remark,  that  the  will  of  Robert  Isaac 
contains  no  expression  nor  hint  of  a  desire,  or  intention,  that 
the  property  should  go  according  to  the  supposition  assumed  ; 
or  according  to  the  provisions  of  the  deed  subsequently  exe- 
cuted. This  circumstance  alone  should  be  one  of  controlling 
influence,  even  if  the  testator  could  be  regarded  as  a  person  of 
a  capacity  and  character  of  the  most  inferior  grade.  But  none 
can  fail  to  perceive,  from  the  proofs  in  this  cause,  that  the  tes- 
tator was  a  man  of  intelligence  and  sagacity,  extensively  prac- 
tised in  the  business  of  life.  He  strongly  declares  his  aflection 
for  his  niece,  and  as  clearly  gives  to  her,  and  to  her  only,  the 
property  in  dispute.  What  room  is  here  for  assuming,  that 
others,  and  not  this  niece,  were  the  cAte^  objects  of  his  bounty  ? 
Such  an  assumption  is  forbidden  by  every  rule  of  law,  or  of 
common  sense ;  it  goes  very  far,  of  itself,  to  stamp  with  fraud 
and  contrivance  the  means  resorted  to  in  order  to  divert  that 
bounty  to  other  ends. 

We  will  next  consider  the  letter  (Exhibit  A,  filed  with  the 
answer  of  Goodwin)  addressed  by  the  complainant,  then  Char- 
lotte Scarborough,  to  her  father ;  concocted,  as  is  alleged  by 
the  complainant,  between  her  parents,  as  preparatory  and  intro- 
ductory to  the  wrong  about  to  be  consummated ;  in  which 
letter  she  professes  her  readiness  and  her  desire  to  settle  the 
property  derived  from  her  uncle  to  the  use  of  her  parents  for 
their  lives,  and  after  their  deaths  to  the  use  of  all  the  children 
equally.  The  will  of  Robert  Isaac  was  admitted  to  probate  on 
the  9th  dayjof  January,  1828,  and  amongst  the  persons  who 
qualified  as^xecutors  of  that  will,  were  William  Scarborough, 
the  father  of  the  complainant,  and  William  Taylor,  the  trustee 
in  the  deed  now  sought  to  be  vacated.  These  men,  the  depos- 
itaries of  the  solemn  trust  reposed  in  them  by  Isaac,  —  fully 
capable  of  comprehending  his  will,  and  one  of  them  sustaining 
the  further  obligation  of  a  parent  to  protect  the  interests  of  this 
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young  woman, — make  themselves  the  ready  instraments  to 
betray  this  confidence,  and  this  in  violation  of  the  clearest  lan- 
guage in  which  their  duty  could  possibly  have  been  prescribed. 
How  far  this  conduct  can  be  excused  or  palliated  under  the 
pretext  of  duty  to  Mrs.  Scarborough,  founded  on  Ihe  alleged 
marriage  contract,  or  on  any  supposed  intention  of  Isaac  flowing 
from  the  sam^  source,  will  hereafter  be  shown  in  the  conduct 
of  Scarborough  and  Taylor  in  reference  to  this  very  property, 
when  dealing  with  it  for  their  own  personal  advantage.  This 
conduct  will  furnish  a  most  efficient  clew  in  unravelling  the 
texture  of  the  deed  in  question. 

On  the  10th  of  January,  1828,  the  day  succeeding  the  pro- 
bate of  the  will  of  Robert  Isaac,  was  written  the  letter  above 
mentioned  from  Charlotte  Scarborough  to  her  father.  It  seems 
impossible  to  resist  the  evidence  furnished  by  this  singular  pro- 
duction, that  it  was  a  fabrication,  designed  to  conceal  the  very 
facts  and  circumstances  which  it  palpably  betrays.  In  the  first 
place,  it  may  be  inquired  why  such  a  letter  should  be  written, 
and  whether  it  would  be  usual  or  probable  in  a  transaction  be- 
tween persons  thus  situated,  if  dictated  solely  by  an  admitted 
sense  of  propriety,  and  sanctioned  by  a  willingness,  of  both  the 
parties  to  it.  Can  we  accredit  the  probability  of  a  formal 
diplomatic  communication  from  a  daughter  just  grown,  to  her 
father,  residing  under  the  same  roof,  to  justify  an  act  which 
they  both  believed  it  a  sacred  duty  to  perform  ?  Again,  let  us 
look  at  the  declaration  here  so  anxiously  and  pompously  par- 
aded, that,  in  the  act  about  to  be  performed  by  this  daughter, 
4she  "  was  unbiased  by  any  control  whatsoever  ;  and  that,  in  the 
liberty  she  was  then  using,  she  was  acting  by  her  own  free  will, 
dictated  by  her  feelings  alone,  and  unknown  to  any  person," 
and  we  shall  perceive  an  apprehension,  or  consciousness  of  sus- 
picions, which  it  was  believed  the  simple  transaction  itself 
would  neither  prevent  nor  allay.  Here  are  the  very  dausulce 
inconsuefm  pointed  to  in  Twyne's  case,  as  the  sure  badges  of 
that  which  they  are  intended  to  hide.  Why  should  this  young 
woman  have  taken  such  deliberate  pains  to  declare,  and  to 
place  as  it  were  on  record,  a  history  of  her  motives,  —  her  entire 
exemption  from  persuasion,  authority,  or  even  advice,  in  what 
she  was  about  to  do  in  obedience  to  affection  and  a  sense  of 
duty  ?  If  these  had  constituted  the  real  incentive  to  her  act, 
would  they  have  left  room  for  one  thought  or  surmise  of  dis- 
honor, connected  with  the  objects  of  that  affection  and  duty  ? 
Such  suspicions  and  surmises  are  rather  the  offspring  of  colder 
calculation,  and  of  the  "  compunctious  visitings  "  that  wait  on 
contemplated  wrong.     And  again,  in  the  concluding  paragraph 
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of  this  letter,  may  be  seen  a  strong  corroboration  of  this  charge 
in  the  complainant's  bill,  of  the  painful  and  aiscreditable  im- 
putations which  had  been  made  against  her,  as  inducements  to 
come  into  the  proposed  arrangement  The  language  of  this 
paragraph  is  as  follows :  —  "  Most  thankful  do  I  feel  for  being 
made  the  simple  instrument  o9  accomplishing  the  will  of  him 
who  has  so  kindly  and  generously  placed  his  confidence  in  me, 
and  in  acting  thus,  convince  the  world  that  my  devoted  affec- 
tion for  him  was  pure,  disinterested,  and  unbiased  by  future 
expectation."  It  will  naturally  occur  to  every  one  to  inquire, 
why  this  young  woman  should  accuse  herself,  or  fancy  herself 
accused  by  others,  of  unworthy  motives  or  conduct,  because 
she  had  been  the  object  of  her  uncle's  affection  ?  The  rational 
solution  of  the  matter  would  seem  to  be  this,  —  that  the  as- 
sumption of  such  motives  on  the  part  of  those  around  her,  rep- 
resented by  them,  too,  as  entering  into  the  opinions  of  the 
world,  had  been  pressed  as  an  efficient  means  of  influence  ;  and 
that  a  vindication  from  their  existence  furnished  a  plausible 
coloring  for  the  proceeding  about  to  be  effected.  The  tone, 
the  language,  the  artificial  structure  of  this  letter,  its  familiar- 
ity with  the  terms  peculiar  to  the  business  of  life,  all  bespeak 
it,  in  our  judgment,  not  the  production  of  an  inexperienced 
girl,  but  of  a  far  more  practised  and  deliberate  author.  Lastly 
may  be  mentioned,  with  respect  to  this  letter,  the  care  with 
which  it  has  been  preserved,  and  placed  beyond  the  control  of 
this  daughter,  as  a  prop  to  a  transaction  which  could  not  stand 
alone,  and  as  a  means  of  stilling  the  murmurings  of  future  com- 
plaint ;  the  very  ends  for  which  it  at  last  emerges  from  its  se- 
cret recess. 

Next  in  the  chain  of  evidence,  and  closely  following  its  har- 
binger and  herald,  we  will  notice  the  deed  itself  from  the  com- 
plainant, conveying  from  her  every  description  of  property  de- 
rived from  her  uncle  ,*  and  it  is  one  of  the  peculiarities  of  this 
conveyance,  not  without  significance,  that  it  was  executed  be- 
fore there  was  an  inventory  made  by  the  executor,  to  inform 
the  grantor  specifically  what  she  had  a  right  to  claim  or  to  be- 
stow. Turning  then  to  the  recitals  of  this  deed,  they  must  be 
regarded  as  wholly  irreconcilable  with  truth ;  and  especially 
with  that  uberrima  fides,  that  fulness  of  candor  and  fairness, 
required  in  transactions  between  parent  and  child ;  transactions 
upon  their  face,  too,  operating  to  the  disadvantage  of  the  latter. 
This  deed  sets  out  a  marriage  contract  entered  into  between 
Scarborough  and  his  wife,  anterior  to  their  marriage,  purporting 
to  cover  a  portion  of  the  property  in  dispute  ;  it  then  states  the 
failure  of  this  contract  by  reason  of  an  omission  to  record  it,  and 
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proceeds  to  declare,  that,  some  doubts  having  been  suggested  as 
to  the  validity  of  the  said  marriage  settlement,  from  the  omis- 
sion to  record  the  same,  the  said  William  Scarborough  did.  in 
consequence  of  such  doubts^  tranofer  and  convey  all  his  right, 
&.C.,  to  the  said  Robert  Isaac,  and  that  the  said  Isaac,  having 
departed  this  life,  had  left  this  property,  with  certain  personzd 
estate,  to  his  niece  Charlotte  Scarborough ,-  and  that  she  to 
whom  the  devise  and  bequest  had  been  made,  beitig^  desirous 
of  carrying  the  marrictge  settlement  into  effect  according  to  the 
original  intent  of  the  parties,  had,  on  coming  of  age,  deter- 
mined to  convey  all  her  right,  title,  and  interest  in  the  property  • 
derived  from  her  uncle,  for  that  purpose. 

The  deductions  from  these  recitals,  —  nay,  their  necessary 
meaning,  we  may  add,  their  literal  import, — are  these.  That  the 
conveyance  from  Scarborough  to  Isaac  was  with  the  sole  view 
of  effectuating  the  marriage  settlement,  and  of  curing  any  de- 
fects attributable  to  that  contract  ,* — that  Iseiac  took  the  property 
clothed  with  this  trust,  and  for  no  consideration  moving  from 
himself;  and  vesting  in  him  an  absolute  title  or  estate ;  —  that 
his  devise  and  bequest  to  his  niece  were  purely  to  secure  the 
same  objects,  and  that  she,  fully  aware  of  all  these  acts  and  in- 
tentions, had,  as  soon  as  she  could  legally  do  so,  determined 
upon  their  accomplishment.  Such  are  the  declarations  and  re- 
citals contained  in  this  deed ;  not  one  of  which,  save  the  state- 
ment of  a  project  of  a  marriage  settlement,  that  is  not  by  the 
evidence  on  the  record  shown  to  be  palpably  false.  Thus,  if 
we  look  to  the  deed  from  Scarborough  to  Isaac  of  the  13th  of 
May,  1820,  —  to  the  agreement  between  Isaac  and  McHenry 
as  the  agent  of  A.  Low  &  Co.,  in  February,  1826,  —  and 
to  that  between  Robert  Isaac  and  Andrew  Low,  on  the  8th 
of  March,  1827,  —  and  also  to  the  return  of  the  marshal  of 
the  sale  under  execution  of  the  personal  property  in  dispute, 
we  find  that  Isaac  was  the  purchaser  and  exclusive  owner  of 
all  this  property,  for  a  pecuniary  consideration  paid  by  him  of 
nearly  twenty-three  thousand  dollars.  Looking  next  from  the 
recitals  of  this  deed  to  the  will  of  Robert  Isaac,  we  find  no 
ambiguity,  no  declaration,  hint,  or  implication  in  the  will  to  sus- 
tain these  recitals;  but  every  thing  to  falsify  and  condemn 
them.  We  there  see  clearly  the  motive  of  the  testator ;  Aw 
affection  for  his  favorite  niece,  and  the  subjects  and  the  mode 
with  and  by  which  he  designed  that  his  affection  should  be 
manifested.  He  gives  to  her,  clear  of  all  tmsts  or  encumbran- 
ces, "  the  lot,  dwelling-house,  and  all  other  improvements  there- 
on, which  formerly  belonged  to  her  father,  together  also  with 
the  plat^,  furniture  of  all  kinds,  books  and  prints,  all  of  which 
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were  purchased  and  paid  for  at  marshal's  sale  by  me/'  If  this 
clause  of  the  will  were  shown  to  and  clearly  understood  by  the 
complainant,  it  is  difficult  to  conceive  how  it  could  be  made  ra- 
tionally to  express  or  imply  a  duty  on  her  part  to  disrobe  her- 
self of  this  bounty,  as  being  clearly  designed  for  others,  and 
not  for  herself.  The  conduct  of  these  persons,  Scarborough 
and  Low,  and  of  Taylor,  who  was  named  as  trustee  both  in  the 
marriage  settlement  and  in  the  deed  from  Charlotte  Scarbor- 
ough, fiu-nishes  convincing  evidence  of  the  light  in  which 
they  viewed  any  obligation  supposed  to  be  adhering  to  this 
property,  and  forming  a  binding  consideration,  either  legal  or 
moral,  for  the  deed  now  impugned ;  that  is,  an  obligation  to 
bestow  it  in  conformity  with  the  stipulations  of  the  marriage 
contract.  But  it  may  be  naturally  asked,  if  this  supposed  obli- 
gation was  limited  to  Charlotte  Scarborough.  Did  it  not,  if 
existing  at  all,  extend  equally  to  her  father,  and  to  the  trustee 
in  the  settlement,  and  to  others  acquainted  or  connected  with 
that  contract  ?  In  a  moral  view,  at  least,  no  difference  is  per- 
ceived in  the  position  of  these  parties,  and  it  is  not  pretended 
that  Charlotte  Scarborough  sustained  any  legal  obligation  to 
convey  away  this  property.  Yet  it  is  seen  by  the  record,  that 
William  Scarborough,  to  serve  his  convenience  or  his  interest, 
had  no  difficulty  in  subsequently  eucumt)ering  it  both  to  Low 
and  to  Taylor,  the  trustee  in  the  marriage  settlement,  or  in  sub- 
sequently selling  it  out  and  out  to  Isaac ;  and  that  this  same 
trustee,  Taylor,  manifested  as  little  scrapie  for  the  sanctimony 
of  his  trust,  in  its  application  for  his  own  benefit.  And  it 
seems  to  us  to  be  a  most  pregnant  state  of  facts  connected  with 
this  deed,  that,  when  it  was  to  be  executed,  Taylor  and  Low, 
who  had  so  dealt  with  this  property  as  to  be  necessarily  cogni- 
zant of  .the  falsehood  of  the  recitals  it  contained,  were  carried 
to  the  house  of  Scarborough  to  become,  the  first  the  trustee, 
the  second  a  witness  to  this  instrument.  The  other  witness  to 
this  deed,  John  Guilmartin,  seems  to  have  been  taken  under  the 
stress  of  necessity,  from  the  refusal  of  James  Taylor  to  attest 
the  deed,  and  the  manner  in  which  the  transaction  impressed 
itself  upon  Guilmartin  is  evinced  in  his  deposition,  in  which  he 
says  that  he  inquired  of  Miss  Scarborough  whether  this  deed 
was  her  voluntary  act,  but  was  permitted  to  have  no  answer 
from  her,  and  was  silenced  in  his  inquiries  by  the  remark  from 
Low,  that  the  witness  had  been  sent  for  to  attest  the  deed,  and 
for  no  other  purpose.  This  witness  further  swears,  that  the 
deed  was  not  read  to  nor  by  the  grantor  in  his  presence.  He 
states,  moreover,  this  uncalled  for  remark  on  the  part  of  the 
father  (although  witness  was  not  permitted  to  obtain  informa- 
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tion  from  the  child),  —  that  he,  Scarborough,  had  sent  for  the 
witness  to  attest  ''a  deed  from  Miss  Scarborough  to  her  moth- 
er, which  CIS  a  dutiful  child  she  had  fnade."  Again,  when  this 
deed  from  Charlotte  Scarborough  was  to  be  proved,  the  only 
witness  to  its  execution  called  on  was  Andrew  Low ;  he  who 
knew  that  its  recitals  were  inconsistent  with  truth,  he  who 
deemed  all  inquiry  about  the  willingness  of  the  grantor  to  make 
it  to  be  impertinent.  John  Guilmartin  was  passed  by ;  he  might 
have  revealed,  if  called,  circumstances  coeval  with  the  transac- 
tion, which  would  be  calculated  to  remove  or  to  weaken  the 
influence  of  seeming  acquiescence,  or  of  the  lapse  of  time ; 
circumstances  which  time  alone,  in  the  absence  of  direct  im- 
peaching testimony,  would  be  competent  entirely  to  cover  up. 
The  testimony  adduced  in  support  of  the  deed  from  the  com- 
plainant falls  far  short  of  the  object  for  which  it  was  intended ; 
much  of  that  evidence,  too,  seems  to  have  been  given  under  in- 
fluences necessarily  detracting  from  the  weight  which  it  other- 
wise might  have  had.  It  wholly  fails  to  countervail  the  evi- 
dence arising  from  the  statements  of  witnesses  on  the  other 
side ;  from  the  relative  positions  of  the  parties ;  and,  more  than 
all,  from  the  intrinsic  nature  and  force  of  the  documents  relied 
on  both  by  plaintiff*  and  defendants  in  the  court  below.  From 
a  careful  analysis  of  the  facts  and  circumstances  of  this  case, 
we  think  the  conclusion  cannot  be  resisted,  that  the  deed  from 
Charlotte  Scarborough  to  William  Taylor,  of  the  22d  of  Janu- 
ary, 1822,  was  not  a  fair  and  voluntary  transaction ;  but  was 
drawn  from  her  by  means  and  under  influences  which  rendered 
that  conveyance  void.  We  are,  therefore,  of  the  opinion,  that 
the  real  property  conveyed  by  that  deed  should  be  reconveyed 
to  the  said  Charlotte,  now  Charlotte  Taylor ;  and  that  the  sev- 
eral articles  of  personal  property  bequeathed  to  her  by  her  uncle, 
Robert  Isaac,  so  far  as  the  same  are  now  in  existence,  and  in 
the  possession  or  under  the  control  of  Mrs.  Julia  Scarborough, 
or  of  any'other  person  acting  under  her  authority,  or  claiming 
from  her  and  not  for  valuable  consideration  without  notice,  or 
claiming  under  like  circumstances  from  any  person  by  virtue 
of  the  provisions  of  the  deed  of  trust  above  mentioned,  should 
be  delivered  up  to  the  complainant  as  her  own  property ;  but  it 
is  the  opinion  of  this  court,  that  rents  and  profits  for  the  use 
and  occupation  of  the  real  estate  above  mentioned,  or  compen- 
sation for  the  use  and  enjoyment  of  the  personal  property  be- 
queathed to  the  complainant,  should  not  be  allowed  her  under 
fdl  the  circumstances  attending  this  case  ;  they  are  accordingly 
hereby  denied  her.  It  is  therefore,  upon  consideration,  ad- 
judged, ordered,  and  decreed,  that  the  decree  of  the  Circuit  Court 
18* 
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for  the  Sixth  Circuit  and  District  of  Georgia,  pronounced  in  this 
cause  at  the  April  term  of  that  court  in  the  year  1846,  be,  and 
the  same  is  hereby,  reversed ;  and  this  cause  is  remanded  to 
that  court,  with  directions  to  decree  therein  in  conformity  with 
the  opinion  herein  above  expressed. 

Mr.  Justice  WAYNE  remarked,  thjit  the 'decree  given  in  this 
case  was  that  which  he  wished  to  be  given  in  the  court  below. 
But  the  judges  of  the  Circuit  Court  not  being  of  the  same 
opinion,  the  bill  of  complaint  was  dismissed,  that  there  might 
be  an  early  appeal  to  the  Supreme  Court.  He  concurs  altogeth- 
er in  the  reasoning  and  conclusions  which  have  just  been  an- 
nounced by  the  court. 

Mr.  Justice  NELSON  and  Mr.  Justice  WOODBURY  dis- 
sented. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Georgia,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  ^t  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
Circuit  Court,  with  directions  to  decree  therein  in  conformity 
to  the  opinion  of  this  court. 


John  Maxwell,  Administrator  db  bonis  non  of  Robert  Max- 
well,    DECEASED,     APPELLANT,     V.     Jo^EPH     S.     KeNNEDT,     JeSSE 

Carter,  Mary   L.  Carter,  his   Wife,  Daniel    £.   Hall    and 
Delphine  Hall,  his  Wife,  and  Martha  Kennedt. 

A  lapse  of  (br^-nz  yean  l«  a  bar  to  relief  in  equity,  althongfa  the  creditor,  daring  all 
that  time,  supposed  the  debtor  to  be  insolvent  and  not  worth  parsuing,  where  it 
appears  that  for  a  considerable  portion  of  that  time  he  was  in  a  condition  to  pay, 
and  the  creditor  might,  by  reasonable  diligence,  hare  discovered  it,  and  recovered 
the  money  by  a  suit  at  law. 

Where,  npon  the  case  stated  in  the  bill,  the  complainant  is  not  entitled  to  relief  by 
reason  of  lapse  of  time  and  laches  on  his  part,  the  defendant  may  demor. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
The  bill  was  filed  m  the  court  below  by  Maxwell,  the  appel- 
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lant,  against  the  above-named  defendants,  as  the  heirs  of  Wil- 
liam E.  Kennedy.  Joseph  and  Martha  Kennedy  were  his  chil- 
dren, and  Jesse  Carter  and  Daniel  E.  Hall  had  married  his 
daughters. 

As  the  sole  question  which  came  up  to  this  court  was  the 
c(Nrrectness  of  a  judgment  of  the  Circuit  Court  in  sustaining  a 
demurrer  to  the  bill,  it  is  only  necessary  to  state  the  substance 
of  it. 

The  bill  averred,  that  on  the  10th  of  November,  1797,  Rob- 
ert Maxwell,  the  intestate  of  the  complainant,  recovered  a  judg- 
ment in  South  Carolina,  against  William  E.  Kennedy,  the  an- 
cestor of  the  present  defendants.  The  judgment  was  for  £  1,000 
sterling,  and  costs,  £114  9s.  2c2.,  no  part  of  which  was  ever 
paid. 

That  immediately  after  the  rendition  of  the  judgment,  in  or- 
der to  avoid  the  service  of  a  capias  ad  satisfaciendum  which 
had  been  issued,  and  also  to  avoid  being  apprehended  for  the 
murder  of  the  said  Maxwell,  for  which  he  had  been  indicted, 
Kennedy  fled  from  South  Carolina.  Two  or  three  years  after^ 
wards  he  was  apprehended  in  Georgia,  brought  back  to  South 
Carolina,  tried  and  acquitted.  At  this  time  he  wa§  stated  in 
the  bill  to  have  been  insolvent.  Immediately  afterwards,  he 
returned  to  Georgia,  where  he  remained  for  four  or  five  years, 
still  insolvent,  so  that  no  effort  could  have  been  successfully 
made  to  collect  the  above-mentioned  judgment. 

That  after  the  expiration  of  that  time  Kennedy  left  Georgia, 
without  its  being  known  to  any  one  in  that  part  of  South  Car- 
olina where  he  had  gone,  until  about  three  years  before  his 
death,  when,  some  time  in  the  year  1822,  it  was  ascertained 
that  he  was  living  in  Mobile.  That  he  was  then  residing  with 
his  brother,  one  Joshua  Kennedy,  ^nd  apparently  dependent 
upon  him  for  support.  That  when  Kennedy  went  to  Mobile,  ^ 
it  was  in  a  foreign  country,  and  little  or  no  intercourse  existed 
between  it  and  South  Carolina ;  nor  was  there  for  a  long  time 
after  it  had  been  ceded  to  the  United  States/  That  while  Flor- 
ida was  yet  a  Spanish  provuice,  viz.  in  the  year  1806,  the  said 
Kennedy  acquired  an  imperfect  title  to  a  considerable  estate 
in  land,  of  which,  however,  the  complainant  was  entirely  igno- 
rant. That  on  the  13th  of  December,  1824,  he  conveyed  this 
estate  to  his  brother,  Joshua  Kennedy,  for  the  consideration  of 
$  10,000,  which,  the  bill  averred,  had  never  been  paid. 

That  it  was  not  until  after  the  date  of  this  deed,  that  the 
complainant  discovered  that  William  E.  Kennedy  was  living, 
and  he  was  then  wholly  without  property. 

That  in  the  year  1805,  he  had  married  a  female  subject  of 
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the  crown  of  Spain,  who  owned  considerable  real  and  personal 
estate ;  all  of  which  was  settled  upon  her  previously  to  the  mar- 
riage, 

-  That  on  the  9th  of  April,  1825,  William  E.  Kennedy  died. 
Joshua  Kennedy  administered  upon  the  estate,  and  returned  an 
inventory  to  the  Orphans'  Court,  amounting  in  value  to  $267. 
Up  to  the  time  of  Joshua's  death,  which  took  plaice  in  1839,  he 
constantly  represented  his  brother  William  to  have  died  insol- 
vent, and  these  representations  prevented  the  complainant  from 
attempting  to  enforce  the  long-standing  judgment. 

That  on  or  about  the  22d  of  April,  1839,  the  heirs  of  the 
said  William  E.  Kennedy,  viz.  the  defendants  in  the  present 
suit,  filed  a  bill  in  the  Court  of  Chancery  of  the  First  Chancery 
Division  and  Southern  District  of  the  State  of  Alabama,  against 
the  heirs  and  executors  of  Joshua  Kennedy,  and  obtained  a  de- 
cree against  them,  which,  on  an  appeal  to  the  Supreme  Court 
of  Alabama,  was  confirmed.  This  decree  adjudged  that  the 
deed  of  13th  December,  1824,  was  not  made  upon  any  consid- 
eration valuable  in  law,  but  for  the  purpose  of  securing  an  ad- 
equate provision  for  the  children  of  the  said  William.  It  there- 
fore further  adjudged,  that  the  heirs  of  William  were  entitled 
to  one  half  of  the  unsold  lands,  and  one  half  of  the  proceeds  of 
all  which  had  been  sold. 

The  bill  then  proceeded  to  aver,  that  a  compromise  had  been 
made  by  the  heirs  and  representatives  of  these  two  brothers,  a 
discovery  of  which  was  prayed ;  and  that,  when  made  known, 
the  share  of  the  lands  so  conveyed  to  the  heirs  of  William  E. 
Kennedy  might  be  held  bound  to  satisfy  the  judgment  obtained 
by  the  intestate  of  the  complainant.  It  concluded  with  a  gen- 
eral prayer  for  other  and  further  relief. 

One  of  the  exhibits  attached  to  the  bill  was  a  copy  of  the 
decree  just  mentioned,  in  the  case  of  Joseph  S.  Kennedy  and 
others,  Heirs  of  William  E.  Kennedy,  Complainants,  v.  The 
Executors  and  Heirs  of  Joshua  Kennedy,  which  decree  was 
passed  on  the  28th  of  November,  1840. 

To  the  bill  filed  by  Maxwell  in  the  Circuit  Court  of  the 
United  States  against  th^  heirs  of  William  E.  Kennedy,  the 
defendants  demurred. 

In  May,  1845,  the  cause  came  up  for  argument  upon  the  de- 
murrer, when  the  Circuit  Court  sustained  the  demurrer  and  dis- 
missed the  bill. 

From  that  decree  the  complainant  appealed  to  this  court. 

The  case  was  argued  by  Mr,  Dargan  and  Mr.  Bibb^  for  the 
appellant,  and  by  Mr,  Sherman^  for  the  appellees. 
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Mr.  Dargan,  for  appellant. 

The  only  question  that  can  be  successfully  raised  to  the  bill' 
is  the  statute  of  limitations. 

The  idea  of  stateness  is  rebutted  by  the  allegations  of  the 
bill.  On  this  I  will  offer  no  remarks  other  than  those  con- 
tained in  the  bill  itself. 

If  I  can  overcome  the  statute  of  limitations,  the  decree  must 
be  reversed.  And  I  contend  that  the  claim  is  not  barred,  be- 
cause it  is  not  within  the  statute.  It  is  not  every  action  of 
debt  that  is  barred  by  our  statute.  But,  on  examination,  it  will 
be  found  that  actions  of  debt,  founded  on  lease  under  seal,  bill 
single,  and  penal  bill  for  the  payment  of  money  only,  awards 
under  seal  shall  be  barred,  if  not  sued  within  sixteen  years. 
See  Clay's  Digest,  p.  327,  4  81.  And  in  section  82,  page  327, 
it  is  enacted,  that  scire  facias  in  debt  on  a  judgment  rendered  in 
the  State  of  Alabama  shall  be  barred  after  twenty  years.  In 
neither  of  these  sections,  nor  in  any  part  of  the  act,  is  a  bar 
created  to  an  action  of  debt  founded  on  a  judgment  rendered  in 
a  sister  State,  or  a  foreign  country.  * 

I  think  the  rule  of  construing  statutes  of  limitations  is  well 
settled,  and  is  this,  —  that  all  actions  of -debt  founded  on  the 
grounds,  or  cause  of  action,  named  in  the  statute,  are  barred. 
But  that  a  statute  that  bars  an  action  of  debt  on  a  foreign  judg- 
ment only  would  not  bar  an  action  of  debt  on  a  domestic  judg- 
ment ;  and  vice  versi.  To  this  distinction.  Pease  v.  Howard, 
14  Johns.  479,  is  a  strong  case.  The  court  here  say,  —  "  It  is 
not  every  action  of  debt  that  is  barred  by  the  statute ;  but  those 
actions  of  debt  alone,  founded  on  the  grounds  named  in  the 
statute."  Hence,  if  a  statute  should  bar  an  action  of  debt 
founded  on  a  bond,  this  statute  would  be  no  bar  to  an  action 
on  a  judgment ;  or  if  the  statute  created  a  bar  to  an  action  of 
debt  founded  on  a  judgment,  this*act  would  not  bar  debt  on  a 
bond  or  lease ;  nor  will  an  action  of  debt  founded  on  a  statute 
be  barred  by  a  statute  barring  debt  on  a  lease,  6cc.  2  Har.  & 
McHen.  154 ;  1  Mason,  289. 

In  2  Saunders's  Reports,  p.  64,  we  find  this  case :  —  Debt  on 
award ;  pica,  statute  of  limitations ;  and  demurrer  to  the  plea. 
The  court  held,  that  debt  on  award  was  named  in  the  statute, 
and  therefore  not  barred.  So  in  2  Mod.  Rep.  212,  we  find :  — 
Debt  on  a  sheriff's  return  oi  fieri  facias.  The  court  say, — 
"  This  is  an  action  of  debt  founded  on  the  breach  of  a  legal 
duty  as  an  officer  of  the  court,  and  not  on  a  contract.  The 
statute,  therefore,  that  bars  debt  on  a  contract,  does  not  em* 
brace  or  bar  this  action,  founded  on  breach  of  a  legal  duty." 

This  distinction  is  supported  by  so  many  adjudged  cases, 
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and  seems  to  be  so  well  founded  on  reason,  —  that  is,  that  a 
bar  created  by  statute  to  debt  on  one  cause  of  action,  named 
in  the  statute,  does  not  bar  debt  on  another  or  different  cause 
of  action,  not  named  in  the  statute,  —  that  I  submit  it  with 
some  confidence  it  will  be  sustained  by  the  court. 

Now' courts  adopt,  but  do  not  create,  statutes  of  limitations. 
If  a  demand  is  not  barred  at  law  by  statute,  it  cannot  be  barred 
in  equity.  If,  then,  there  is  no  statutory  bar,  is  there  any  other 
bar  to  a  recovery?  Staleness  of  demand,  when  the  demand 
is  clear  and  definite,  and  it  has  not  been  asserted  because  of 
acts  of  defendant,  (in  running  off,  covering  his  property,  and 
superinducing  the  belief  of  insolvency,)  I  do  not  think  will  be 
sustained  by  this  court.  .  What  circumstance  is  there  alleged 
in  the  bill  that  will  take  away  the  right  of  recovery,  in  the 
absence  of  any  bar  by  statute  ?  It  was  on  this  ground  that 
the  decree  proceeded. 

Mr.  Charles  E.  Sherman^  for  defendants. 

This  case  presents,  in  a  striking  point  of  view,  the  wisdom 
of  the  rule  of  chancery  as  to  the  effect  of  lapse  of  time  in  bar- 
ring demands.  Half  a  century  has  passed  away  since  ttfe 
judgment  sought  to  be  now  recovered  was  rendered.  The. 
parties  are  long  since  dead,  as  well  as  tffose  who  administered 
their  estates.  The  complainant  and  defendants  in  the  present 
suit  were  not  bom  till  long  after  the  remote  times  spoken  of 
in  the  bill,  and  can  know  nothing  o/  what  was  then  done. 
An  entire  generation  has  gone,  and  with  it  the  evidences  of  its 
transactions.  In  such  cases,  courts  of  chancery  refuse  to  inter- 
fere. The  bill,  indeed,  admits  this,  but  relies  on  certain  cir- 
cumstances stated  in  it,  to  avoid  the  conclusions  arising  from 
lapse  of  time,  and  to  "excuse  the  delay  and  neglect  which  have 
occurred.  But  from  the  allegations  and  admissions  appearing 
on  the  face  of  the  bill  itself,  and  in  the  exhibits,  they  will  not 
avail  the  complainant.  The  bill  admits  the  fact  that  Dr.  Ken- 
nedy's place  of  residence  in  Georgia  was  known ;  that  he  was 
brought  back  to  South  Carolina  to  be  tried,  no, doubt  at  the 
instance  of  the  family  of  Maxwell,  and  that  he  was  there  with 
an  execution  against  him  for  this  debt  in  the  hands  of  the 
sheriff  of  the  district  where  he  was  tried  and  acquitted.  He 
was  thus  completely  within  the  power  of  complainant's  pre- 
decessor for  the  enforcement  of  the  execution. 

It  was  two  or  three  years  before  he  was  brought  back  from 
Georgia,  and  when  he  returned  there,  he  remained  for  four  or 
five  years  more.  Here  are  seven  or  eight  years,  during  all 
which  time  his  residence  was  known,  and  also  during  which 
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he  was  subject  to  an  action  of  debt  on  the  judgment  in  the 
courts  of  Georgia,  which  it  was  the  duty  of  complainant's  pre- 
decessor to  have  brought,  if  he  wished, to  keep  the  debt  alive. 
The  poverty  of  a  debtor  presents  no  legal  excuse  for  the  fail- 
ure of  a  creditor  to  take  the  means  necessary  for  the  preserva- 
tion of  his  rights. 

There  is  no  distinct  or  specific  allegation  as  to  the  time 
when  Dr.  Kennedy  left  Georgia,  and  none  that  any  pains  what- 
ever were  taken  to  discover  or  ascertain  his  residence.  How- 
ever, it  is  admitted  that  he  was  discovered  to  be  living  in 
Mobile  in  1822 ;  and  that  he  had  no  property  or  means  is  con- 
tradicted by  the  complainant  himself,  for  he  admits  that  he  had, 
as  early  as  1806,  married  a  Spanish  lady,  the  owner  of  con- 
siderable real  and  personal  estate,  which,  however,  he  had  set- 
tled upbn  her  before  marriage ;  and  that  he,  Kennedy  himself, 
had  '^^  acquired  an  imperfect  title  to  a  considerable  amount  of 
real  estate."  And  by  turning  to  one  of  the  exhibits  annexed 
to  and  made  a  part  of  the  bill,  it  will  be  found  that,  on  the 
6th  of  May,  1814,  he  had  acquired,  along  with  his  brother, 
a  certain  Spanish  grant  made  to  one  McYoy,  and  in  his  own 
name  two  other  Spanish  grants,  made  to  one  Price  and  one 
Baudain.  By  the  chancellor's  decree  in  the  suit  by  his  heirs 
against  the  heirs  of  his  brother  Joshua,  among  the  exhibits,  the 
same  thing  is  established.  The  decree  also  declares,  that  he 
had  the  reputation  of  being  a  physician  of  some  eminence ; 
that  he  was  fond  of  ease,  careless  of  wealth,  and  generous ; 
and  that,  after  the  death  of  his  wife,  he  went  to  live  with  his 
brother,  depending  upon  him  for  every  thing,  although  he  had 
moans  enough  of  his  own.  Having  discovered  his  residence, 
it  would  have  been  but  reasonable  diligence  to  have  taken  the 
means  to  ascertain  his  ability  to  pay,  and  to  have  enforced  the 
judgment  against  him. 

How  long  Dr.  Kennedy  lived  under  the  dominion  of  Spain 
"W^ill  best  be  shown  by  a  reference  to  the  historical  facts  con^ 
nected  with  that  part  of  the  country  where  he  lived.  From 
the  treaty  for  the  cessioi^  of  Louisiana,  the  United  States 
claimed  the  Perdido  as  the  eastern  boundary  of  that  cession. 
In  1810,  Mr.  Madison,  by  his  proclamation,  declared  it  a  part 
of  the  United  States.  And  by  an  act  of  Congress  of  14th 
May,  1812,  all  that  portion  of  country  lying  east  of  Pearl  River, 
"W^est  of  the  Perdido,  and  south  of  the  thirty-first  degree  of  lati- 
tude, was  annexed  to  the  Territory  of  Mississippi,  embracing 
the  city  of  Mobile.  And  on  the  12th  of  February,  1813,  Con- 
gress passed  an  act  authorising  the  President  to  take  possession 
of  the  same.    In  the  same  year,  the  Spanish  officers  finally 
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retired.  At  this  date,  therefore,  Dr.  Kennedy  ceased  to  be 
under  the  dominion  of  Spain,  and  became  subject  to  the  laws 
of  the  Territory  of  Mississippi,  and  liable  to  be  sued  in  her 
courts.  In  1817  the  Territory  of  Alabama  was  created,  and 
in  1819  it  was  admitted  as  a  State  into  the  Union.  As  to  the 
deed  made  by  Dr.  Kennedy  to  his  brother  Joshua,  in  1824, 
the  exhibits  show  the  object  for  which  it  was  made.  There 
is  no  charge  of  fraud  against  Dr.  Kennedy  in  the  bill,  for  acting 
as  he  did.  The  decree  of  the  chancellor  shows  the  reasons 
and  motives  in  which  the  deed  originated;  and  that  it  was 
secret  is  contradicted  by  the  same  decree,  which  says,  that, 
"  very  soon  after  the  deed  was  executed,  Joshua  Kennedy  de- 
clared to  many  of  those  very  friends  whom  he  had  consulted 
before,  and  to  others  at  various  times,  that  he  had  succeeded  in 
fais  purpose;  that  the  Doctor  had  made  over  his  property  to 
him,  and  that  now  his,  the  Doctor's,  children  would  have 
plenty;  that  they  would  soon  be  rich."  The  decree  also 
shows,  that,  in  the  spring  of  1829,  Joshua  caused  an  advertise- 
ment to  be  inserted  in  a  public  newspaper  in:  Mobile,  offering 
for  sale  and  lease,  some  of  the  lands,  in  which,  speaking  of  the 
land  to  be  leased,  he  states,  —  "  At  the  expiration  of  which  pe- 
riod, the  property  shall  revert  to  the  legal  heirs  and  representa- 
tives of  William  E.  Kennedy  deceased,  and  to  the  undersigned 
in  equal  proportions." 

One  portion  p(  the  lands  conveyed  by  that  deed  —  the 
McVoy  claim  —  was,  as  appears  by  the  deed  itself,  acquired  by 
Dr.  Kennedy  in  1814,  when,  beyond  all  question,  the  country 
was  part  of  the  United  States,  and  when  there  couldrhave  been 
no  impediment  to  the  acquisition  of  the  property  by  Joshua 
in  his  own  name.  But  what  is  still  more  remarkable,  the  con- 
veyance was  made  to  the  two  brothers  jointly.  As  to  the  other 
claim,  the  chancellor  says :  -^  "  Whether  Joshua  Kennedy  orig- 
inally had  any  interest  on  the  Price  claim  or  not,  does  not  seem 
to  be  clear  from  the  evidence ;  but  about  the  year  1818  or 
1819  there  seems  to  have  been  a  deed  of  partition,  which  is 
now  lost,  by  which  an  equal  interest  on  that  claim  was  recog- 
nized between  the  brothers." 

The  bill  is  full  of  contradictions.  In  one  place  it  admits 
that  Dr.  Kennedy's  residence  in  Mobile  was  discovered  in  1822, 
whilst  it  says  in  another  that  it  was  not  until  after  the  deed 
of  1824.  It  says  in  one  place  that  Joshua,  who  became  the  ad- 
ministrator of  his  brother,  never  settled  the  estate,  and  in  con- 
sequence the  personal  assets  remained  in  his  hands  at  the  time 
qf  his  death ;  whilst  in  another,  exactly  the  contrary  is  stated. 

It  will  be  observed  there  is  no  allegation  in  the  bill,  that 
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either  the  complainant  or  his  predecessor  ever  presented  this 
claim  to  Joshua  as  administrator,  or  took  any  measures  to  en- 
force payment  out  of  the  personal  estate,  which,  by  the  laws 
of  Alabama,  required  to  be  exhausted  before  resort  can  be  had 
to  the  realty.  And  there  is  no  charge  of  fraud  whatever,  either 
against  Dr.  Kennedy  or  his  heirs,  but  that  its  whole  scope  and 
tendency  is  to  offer  excuses  for  the  delay  and  neglect  of  the 
complainant  and  his  predecessor.  No  exemplification  of  the 
judgment  was  produced. 

The  defendants  have  demurred  to  the  bill,  and  under  the 
state  of  facts  apparent  on  its  face  and  in  the  exhibits,  it  is  con- 
tended that  the  claim  is  barred  by  lapse  of  time<<  In  South 
Carolina,  the  payment  of  a  judgment  is  presumed  after  the 
lapse  of  twenty  years.  This  is  the  common  law  presumption, 
and  is  the  rule  in  most  of  the  States  of  the  confederacy.  In 
the  State  of  Alabama,  the  statute  of  limitations  bars  domestic 
judgments  in  twenty  years.  Nothing  is  said  as  to  judgments 
of  sister  States.  It  cannot  be  pretended  they  should  be  placed 
on  a  better  footing  than  domestic.  The  bUl  admits  a  knowl- 
edge of  the  residence  of  Dr.  Kennedy  for  a  period  of  seven  or 
eight  years  in  Georgia,  immediately  after  the  judgment  was 
obtained ;  and  also  a  knowledge  of  his  residence,  and  that  of 
his  administrator  and  heirs,  in  Alabama,  from  1822 ;  so  that  the 
complainant  has  slept  upon  his  rights  for  a  period  of  more  than 
thirty  years,  even  if  the  time  during  which  it  is  alleged  the 
residence  of  Dr.  Kennedy  was  unknotvn  is  deducted.  The 
fact,  that  a  creditor  is  ignorant  of  the  domicile  of  his  debtor,  is 
not  regarded  in  the  courts  of  the  country  where  the  debtor  re- 
sides ;  they  make  no  presumptions  in  favor  of  strangers.  The 
highest  effort  of  legal  comity  is  to  place  the  stranger  in  the 
same  situation  as  the  citizen.  Statutes  of  limitation  and  pre- 
sumptions arising  from  lapse  of  time  belong  to  the  lex  fori. 
The  citizen  of  another  State  is  not  to  be  placed  on  a  better 
footing  than  citizens  of  the  State  Vhere  suit  is  brought. 
McElmoyle  v.  Cohen,  13  Pet.  327. 

The  well-recognized  doctrine  of  courts  of  equity,  as  to  the 
effect  of  lapse  of  time  in  barring  judgments  and  other  claims, 
as  well  in  analogy  to  statutes  of  limitation  as  where  no  such 
statutes  exist,  will  be  found  laid  down  in  2  Story's  Equity, 
^  1520 ;  and  by  this  court  in  McKnight  v.  Taylor,  1  How- 
ard, 167 ;  and  in  Bowman  v.  Wathen,  Ibid.  189.  See,  also, 
Cholmondeley  r.  Clinton,  2  Jac.  &  Walk.  141,  151 ;  Poster 
V.  Hodgson,  19  Ves.  184,  186 ;  Smith  v.  Clay,  Amb.  645 ; 
Carr  r.  Chapman,  5  Leigh,  164;  Hayes  v,  Goode,  7  Leigh,  452. 

The  objection  of  lapse  of  time,  apparent  on  the  face  of  the 
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bill,  may  be  taken  on  demurrer.  Story's  Eq.  PL,  ^<^  484,  503, 
751,  and  cases  there  cited.  Where  there  is  no  relief,  there  is 
no  discovery.  McGlanahan  v.  Davis,  decided  at  the  present 
term. 

Mr.  Bibbj  for  the  appellant,  in  reply,  laid  down  the  follow- 
ing propositions:  — 

I.  The  frame  of  the  bill,  and  the  equity  thereof,  apart  from 
the  length  of  time  or  the  statute  of  limitations. 

II.  That  the  statute  of  limitations  of  Alabama  does  noti  ap- 
ply to  the  case. 

III.  That  the  length  of  time,  when  no  statute  of  limitations 
can  be  applied  as  a  positive  bar,  and  when  compared  with  the 
facts  stated  in  the  bill  and  confessed  by  the  demurrer,  is  no  bar 
to  the  discovery  and  relief  prayed. 

Upon  the  first  head,  Mr.  Bibb  proceeded  to  show  that,  upon 
the  averments^  of  the  bill,  confessed  by  the  demurrer,  the  appel- 
lant was  without  remedy  at  common  law;  but  although  the 
remedy  was  gone,  the  right  remained. 

Upon  the  second  point,  he  relied  upon  the  argument  of 
Mr.  Dargan. 

Upon  the  third  point,  he  contended  that  length  of  time, 
without  any  statute  of  limitation,  was  no  reason  for  a  demur- 
rer. In  this  case  it  admitted  all  the  causes  stated  in  the  bill, 
why  the  judgment  was  still  unsatisfied.  3  Bro.  Gh.  Rep. 
646;  3  Atkyns,  225;  2  Tes.  sen.  109. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  facts  stated  in  the  bill  are  admitted  by  the  demurrer, 
add  the  only  question  is  whether  the  complainant  is  entitled 
to  relief  in  a  court  of  equity,  when  so  many  years  have 
elapsed,  since  the  judgment  was  obtained  against  the  father 
of  the  defendants. 

The  judgment  was  rendered  in  South  Carolina  on  the  10th 
of  November,  1797,  and  this  bill  was  filed  against  the  appel- 
lees in  Alabama  on  the  22d  of  February,  1844  A  period  of 
more  than  forty-six  years  had  therefore  elapsed,  during  which 
neither  the  plaintiff  who  obtained  the  judgment,  nor  his  ad- 
ministrator, nor  the  present  complainant,  who  is  administrator 
de  bonis  natty  made  a  demand  of  the  debt,  or  took  any  step  to 
procure  its  payment. 

It  is  not  alleged  in  excuse  for  this  delay,  that  his  residence 
was,  during  all  the  time,  imknown.  On  ,the  contrary,  it  is  ad- 
mitted that  it  was  known  for  some  six  or  eight  years  after  the 
judgment  was  obtained ;  and  although  he  was  afterwards  lost 
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sight  of  for  a  long  time,  and  supposed  to  have  gone  beyond 
sea  and  died  in  parts  unknown,  yet  he  was  again  discovered 
in  1822  residing  in  the  State  of  Alabama,  where  for  three  years 
afterwards  he  was  accessible. to  the  creditor,  and  amenable  to 
judicial  process. 

Neither  is  it  alleged  that  he  designedly  and  fraudulently  con- 
cealed his  place  of  residence  from  the  creditor ;  nor  that  the 
conveyance  of  his  property  was  made  for  the  purpose  of  hinder- 
ing or  preventing  the  recovery  of  this  debt.  The  delay  is  ac- 
counted for  and  sought  to  be  excused  altogether  upon  the 
ground,  that,  when  his  place  of  residence  was  known,  he  was 
always  in  a  state  of  poverty  and  insolvency,  which  made  it 
useless  to  proceed  against  him. 

It  is,  however,  not  necessary,  in  deciding  the  case,  to  inquire 
whether  even  this  state  of  poverty  would  jxistify  the  delay  of 
so  many  years  without  some  demand  upon  the  party,  or  some 
proceeding  on  the  judgment,  to  show  that  it  was  still  regarded 
as  a  subsisting  debt,  and  intended  to  be  enforced  whenever  the 
debtor  was  able  to  pay.  The  facts  stated  in  the  bill,  and  those 
which  appear  in  the  exhibits  filed  with  it  by  the  complainant, 
do  not  show  this  continued  condition  of  utter  destitution  and 
want  which  the  complainant  belies  upon.  For  when  he  was 
discovered  in  1822,  in  Alabama,  his  situation  as  to  property 
was  such  as  to  make  it  highly  probable  that  the  debt  might 
then  have  been  recovered  by  an  action  at  law,  —  if  it  was  not 
already  barred  by  the  act  of  limitations  of  that  State. 

This  appears  from  the  decree  of  the  Chancery  Court  of  the 
State,  in  a  controversy  between  the  heirs  of  William  E.  Ken- 
nedy, the  debtor,  and  the  heirs  of  his  brother  Joshua,  which  de- 
cree is  one  of  the  complainant's  exhibits.  It  shows  that  in  1818 
or  1819  the  debtor  held  in  his  own  right  an  undivided  moiety 
of  the  real  estate,  which  he  conveyed  to  his  brother,  Joshua  Ken- 
nedy, in  1824,  as  mentioned  in  the  bill.  And  this  conveyance 
upon  the  face  of  it  purported  to  be  in  consideration  of  the  sum 
of  ten  thousand  dollars  ;  a  sum  sufficient  to  pay  the  principal  of 
the  judgment,  and  a  large  portion  of  the  interest.  It  is  true 
that  the  complainant,  in  that  part  of  the  bill  in  which  he  speaks 
of  this  conveyance,  states  that  he  did  not  discover  that  the 
debtor  was  living  and  residing  at  Mobile  until  after  the  convey- 
ance was  made.  If  this  allegation  was  consistent  with  the  oth- 
er statements  in  the  bill,  nnd  could  be  regarded  as  a  fact  in  the 
case,  admitted  by  the  denuirrer,  still,  as  he  died  in  1825,  reason- 
able diligence  required  that  the  creditor  should  have  taken  some 
measures  to  ascertain  whether  the  ten  thousand  dollars  had  been 
paid  ;  and  to  compel  his  administrator,  who  was  also  the  grantee 
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in  the  deed,  to  account  for  it.  The  creditor  had  no  right  to 
presume,  ivithout  inquiry,  that  his  debtor,  who  had  sold  property 
for  so  large  a  sum  of  money,  had  within  a  year  afterwards  died 
utterly  insolvent  and  almost  penniless,  so  as  to  make  it  useless 
to  investigate  the  state  of  his  affairs,  or  to  take  any  step  towards 
the  recovery  of  his  debt.  There  is  reason  for  believing,  from 
the  facts  stated  in  the  decree  above  mentioned,  that,  with  proper 
efforts,  he  would  at  that  time  have  learned  the  trust  upon  which 
the  conveyance  was  made,  and  discovered  that  the  debtor  had 
left  property  of  sufficient  value  to  be  at  all  events  worth  pursu- 
ing. 

But  the  complainant  cannot  put  his  claim  upon  the  groudd 
that  the  residence  of  the  debtor  was  not  known  until  after  he 
had  made  the  conveyance  and  parted  from  this  property.  For 
in  a  previous  part  of  his  bill  he  admits  that  this  information  was 
obtained  in  1822,  which  was  two  years  before  the  deed  was  ex- 
ecuted. And  whatever  might  have  been  the  wasteful  and  dis- 
solute habits  of  the  debtor,  he  yet  at  that  time  owned  the  land 
which  at  this  late  period  the  complainant  is  seeking  to  charge 
with  this  debt ;  and  continued  to  hold  it  until  the  conveyance 
to  his  brother  in  1824.  And  if  the  creditor  chose  to  rest  satis- 
fied with  information  as  to  his  Habits  and  manner  of  living,  in- 
stead of  using  proper  exertions  to  find  out  his  situation  as  to 
property,  his  want  of  knowledge  in  this  respect  was  the  fruit 
of  his  own  laches.  The  fact  that  he  held  the  title  to  these 
lands  could  undoubtedly  have  been  ascertained  with  ordinary 
exertions  on  his  part.  And  he  moreover  might  have  learnedi 
according  to  the  statement  in  his  exhibit  before  referred  to,  that 
after  the  death  of  Wm.  E.  Kennedy,  his  brother,  the  grantee  in 
the  deed  frequently  spoke  of  this  conveyance  as  intended  mere- 
ly to  prevent  the  property  from  being  wasted  by  the  careless 
habits  of  his  brother,  and  to  preserve  it  for  his  family.  And  as 
late  as  1829,  in  an  advertisement  in  a  newspaper  of  the  place, 
offering  some  of  this  land  for  sale  or  lease,  he  described  it  as 
property  of  which  the  children  of  Wm.  E.  Kennedy  were  enti- 
tled to  one  half.  With  all  these  means  of  information  open  to 
him  from  1822  to  1829,  the  creditor  cannot  be  permitted  to  ex- 
cuse his  delay  in  instituting  proceedings  upon  the  ground  that 
he  supposed  the  debtor  to  have  lived  and  died  hopelessly  insol- 
vent, until  he  obtained  information  to  the  contrary  about  the 
time  this  bill  was  filed.  If  he  remained  ignorant,  it  was  be- 
cause he  neglected  to  inquire.  If  he  has  lost  his  remedy  at 
law  by  lapse  of  time,  or  the  death  of  the  debtor,  it  has  been 
lost  by  his  own  lacheiS,  or  that  of  the  administrator  who  pre- 
ceded him. 
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It  is  the  established  rule  in  a  court  of  equity,  that  the  cred- 
itor who  claims  its  aid  must  show  that  he  has  used  reasonable 
diligence  to  recover  his  debt,  and  that  the  difficulties  in  his 
way  at  law  have  not  been  occasioned  by  his  own  neglect.  A 
delay  of  twenty  years  is  considered  an  absolute  bar  in  a  court 
of  equity,  unless  it  is  satisfactorily  accounted  for.  But  here 
there  has  been  a  delay  of  more  than  forty-six  years ;  and  under 
circumstances,  for  a  part  of  that  time,  which  evidently  show  a 
want  of  diligence. 

Indeed,  if  the  court  granted  the  relief  asked  for,  the  com- 
plainant would  not  only  be  protected  from  the  consequences  of 
his  own  neglect,  but  would  derive  a  positive  advantage  from  it. 
For  if,  when  the  debtor  was  discovered  in  Alabama  in  1822, 
the  complainant  had  then  brought  an  action  at  law  against  him 
and  recovered  judgment,  and  then  suffered  that  judgment  to 
sleep  until  the  time  when  this  bill  was  filed,  his  claim  would 
have  been  barred  by  the  statute  of  limitations  of  that  State. 
And  if  he  could  now  avoid  that  bar,  upon  the  ground  that  the 
act  of  limitations  of  Alabama  applies  only  to  domestic  judg- 
ments, and  could  obtain  the  aid  of  a  court  of  equity  to  enforce 
the  judgment  rendered  in  South  Carolina,  upon  the  ground  that 
it  is  not  within  that  act,  he  Would  derive  an  advantage  from 
his  omission  to  proceed  against  the  debtor  when  he  discovered, 
in  1822,  the  place  of.  his  residence.  He  would  obtain  relief, 
because  he  neglected  to  sue  at  law  when  the  diebtor  appears  to 
have  been  in  a. condition  to  pay  the  debt ;  and  when  that  fact 
could  have  been  ascertained  by  reasonable  exertions  on  his  part. 
In  the  eye  of  a  court  of  equity,  laches  upon  a  judgment  of  South 
Carolina  cannot  be  entitled  to  more  favor  than  laches  upon  a 
judgment  in  Alabama,  and  both  must  be  visited  with  the  same 
consequences.  Relief  in  a  court  of  equity,  under  the  circum* 
stances  stated  in  the  bill  and  exhibits,  would  be  an  encourage- 
ment to  revive  stale  demands,  which  had  been  abandoned  for 
years.  The  property  now  sought  to  be  charged  might  not,  in 
the  lifetime  of  the  original  parties,  have  been  thought  worth 
pursuing ;  and  in  the  changes  in  value  continually  occurring  in 
this  country,  it  may,  after  the  lapse  of  so  many  years,  have  be- 
come of  great  value  in  the  hands  of  the  heirs  of  the  debtor. 
And  if  under  such  circumstances  it  could  be  made  liable,  an 
old  and  abandoned  claim,  with  the  accumulated  interest  of  near 
half  a  century,  might  become  a  tempting  speculation.  Sound 
policy,  as  well  as  the  principles  of  justice,  requires  that  such 
claims  should  not  be  encouraged  in  a  court  of  equity. 

It  is  unnecessary,  in  this  view  of  the  case,  to  determine 
whether  the  statute  of  limitations  of  Alabama  does  or  does  not 
19* 
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apply  to  this  judgment.  For  the  reasons  above  stated,  we  think 
the  lapse  of  time,  upon  the  facts  stated  in  the  bill  and  exhibits, 
is,  upon  principles  of  equity,  a  bar  to  the  relief  prayed,  without 
reference  to  the  direct  bar  of  a  statute  of  limitations. 

Another  question  has  been  made  in  this  case ;  and  that  is, 
whether  the  objection  arising  from  lapse  of  time,  apparent  on 
the  bill  and  exl>ibits,  can  be  taken  advantage  of  on  demiurer. 
Undoubtedly  the  rule  formerly  was  that  it  could  not ;  and  that 
doctrine  was  distinctly  laid  down  by  Lord  Thiurlow,  in  the  case 
of  Deloraine  v.  Browne,  3  Bro.  Ch.  R.  646.  The  rule  was  per* 
haps  followed  for  some  time  afterwards.  It  was  placed  upon 
the' ground,  that  this  defence  was  founded  upon  the  presump- 
tion that  the  debt  must  have  been  paid,  and  as  a  demurrer  ad- 
mits the  fact  stated  in  the  bill,  it  admits  that  the  debt  is  still 
due ;  and  if  admitted  to  be  due,  the  debtor  in  equity  and  good 
conscience  is  bound  to  pay  it. 

But  the  presumption  of  payment  is  not  the  only  ground  upon 
which  a  court  of  chancery  refuses  its  aid  to  a  stale  demand. 
For  there  must  appear  to  have,  been  reasonable  diligence,  as  well 
as  good  faith,  to  call  its  powers  into  action ;  and  if  either  is 
wanting,  it  will  remain  passive  and  refuse  its  aid.  This  is  the 
principle  recognized  by  this  court  in  Piatt  v.  Vattier,  9  Pet. 
416 ;  McKnight  v.  Taylor,  1  How.  168 ;  and  in  Bowman  et  al. 
V.  Wathen  et  al.,  1  How.  189^.  If,  therefore,  the  complainant  by 
his  own  showing  has  been  guilty  of  laches,  he  is  not  entitled  to 
the  aid  of  the  court,  although  the  debt  may  be  still  unpaid. 

Upon  this  principle,  the  proper  rule  of  pleading  would  seem 
to  be,  that,  when  the  case  stated  by  the  bill  appears  to  be  one 
in  which  a  court  of  equity  will  refuse  its  aid,  the  defendant 
should  be  permitted  to  resist  it  by  demurrer.  And  as  the  laches 
of  the  complainant  in  the  assertion  of  his  claim  is  a  bar  in  equi- 
ty, if  that  objection  is  apparent  on  the  bill  itself,  there  can  be 
no  good  reason  for  requiring  a  plea  or  answer  to  bring  it  to  the 
notice  of  the  court.  Accordingly,  the  rule  stated  by  Lord  Thur- 
low  has  not  been  always  followed  in  later  cases.  In  Hovenden 
V.  Annesley, 2 Sch. &  Lefr.  638, Lord  Redesdale  says,  —  "If  the 
-case  of  the  plaintiff  as  stated  in  the  bill  will  not  entitle  him  to 
a  decree,  the  judgment  of  the  court  may  be  required  on  demur- 
rer whether  the  defendant  ought  to  be  compelled  to  answer  the 
bill."  And  in  Story's  Eq.  PL,  ^503,  and  the  note  to  it,  he 
states  the  rule  as  laid  down  by  Lord  Redesdale  to  be  now  the 
established  one.  In  the  opinion  of  the  court,  it  is  tho^rue  rule. 
It  is  evidently  founded  upon  sounder  principles  of  reason  than 
the  one  mcdntained  by  Lord  Thurlowj  and  is  better  calculated 
to  disembarrass  a  suit  from  unnecessary  forms  and  tiechnicali- 


JANUABT   TERM,    1850.  988 

Marsh  et  aL  v.  Brooks  et  aL 

ties,  and  to  save  the  parties  from  useless  expense  and  trouble 
in  bringing  it  to  issue,  and  applies  with  equal  force  to  a  case 
barred  by  the  lapse  of  time,  and  the  negligence  of  the  com- 
plainant, as  to  one  barred  by  a  positive  act  of  limitations.  In 
the  case  before  us,  therefore,  the  demurrer  was  proper,  and  must 
be  sustained,  and  the  decree  of  the  court  below  affirmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Alabama,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  decreed  by  tliis 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs. 


Sakuel  Mabsh,  William  E.  Lee,  and  Edward  C.  Dslavan, 
Plaintiffs  in  error^  v.  Edward  Brooks  and  Virginia  C,  his 
Wife,  formerly  Virginia  C.  Reddicx,  Charles  P.  Billou  and 
Frances  E.,  his  Wife,  formerly  Frances  £.  Reddick,  Wal- 
ter J.  Reddick  and  Dabney  C.  Reddick  by  Eliza  M.  Reddick, 
their  Guardian,  Heirs  at  I4AW  of  Thomas  F.  Reddick,  de- 
ceased. Defendants  in  error. 

The  plaintiff  in  a  writ  of  right  produced  a  patent  from  the  United  States,  dated  in 
1839,  which  contained  sandry  recitals,  re/erring  to  titles  of  anterior  date  derived 
from  acts  of  Congress  for  the  adjustment  of  claims  to  lands.  But  the  patent  it- 
self was  issued  under  an  act  of  Congress  in  1836. 

The  defendant,  in  order  to  show  an  outstanding  title,  ^ve  in  CTidence  a  treaty  he- 
tween  the  United  States  and  the  Sac  and  Fox  Indians,  in  which  this,  with  other 
lands,  was  lesenred  for  the  half-bre«ds,  and  an  act  of  Congress  passed  in  1834  re- 
linquishing the  reversionary  interest  of  the  United  States  to  these  half-breeds. 

This  was  sufficient  to  show  an  outstanding  title- 

The  recitals  in  a  patent  are  not  enough  to  show  that  the  title  is  of  an  earlier  date 
than  the  patent  itself,  although  they  are  evidence  for  some  purposes.  Nor  was  it 
neeeesary  for  the  defendant  to  show  that  any  of  the  half-breeds  were  in  existence 
mt  the  time  of  the  trial. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Supreme 
Court  of  Iowa.  It  was  a  proceeding  in  the  nature  of  an  eject- 
ment, to  recover  640  acres  on  the  right  bank  of  the  Mississippi 
River.  The  suit  was  brought  by  the  heirs  of  Reddick  against 
one  Kilbourn,  who  was  the  tenant  in  possession.  By  agree- 
ment of  counsel  filed  after  the  suit  was  brought,  it  was  admitted 
that  the  defendants  in  error  were  the  heirs  of  Thomas  F.  Red- 
dick, and  the  plaintiffs  in  error  were  substituted  in  the  place  of 
Kilbourn. 
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The  (acts  were  these. 

On  the  4th  of  August,  1824,  a  treaty  was  made  between  the 
United  States  and  the  Sac  and  Fox  IiKlians,  by  the  fitst  article 
of  which  the  Indians  ceded  to  the  United  States  the  lands  de- 
scribed as  follows,  Tiz. :  —  "  Within  the  limits  of  the  State  of 
Missoori,  which  aze  sitaated,  Ijriogj  and  being  between  the  Mis- 
sissippi anf  Missoori  Riven,  and  a  line  ranning  from  the  Mis- 
souri at  the  entrance  of  Kansas  River  north  one  hundred  miles 
to  the  northwest  comer  of  the  State  of  Missouri,  and  from 
thence  east  to  the  Mississippi  It  being  understood,  that  the 
small  tract  of  land  lying  between  the  Rivers  Des  Moines  and  the 
Mississippi,  and  the  section  of  the  above  line  between  the  Mis- 
sissippi and  Des  Moines,  is  intended  for  the  use  of  the  half-breeds 
belonging  to  the  Sac  and  Fox  nations,  they  holding  it,  how- 
ever, by  the  same  title  and  in  the  same  maimer  that  other  Indian 
titles  are  held." 

On  the  30th  June,  }B34,  Congress  passed  an  act  (4  Stat, 
at  Large,  740,)  entitled,  '^  An  act  relinquishing  the  half-breed 
lands."  It  relinquished  all  the  right,  title,  and  interest  which 
might  accrue  to  the  United  States  in  the  above  reservation,  add 
vested  the  land  between  the  rivers  Des  Moines  and  Mississippi, 
above  mentioned,  in  the  half-breeds  of  the  Sac  and  Fox  tribes 
of  Indians,  who  were,  at  ^e  passage  of  the  act,  entitled  by  the 
Indian  title  to  the  same,  with  full  power  and  authority  to  trans- 
fer their  portions  thereof,  by  sale,  devise,  or  descent,  according 
to  the  laws  of  the  State  of  Missouri. 

Both  of  these  documents  covered  the  land  in  dispute. 

On  the  1st  of  July,  1836,  Congress  passed  an  act,  (6  Stat,  at 
liarge,  661,)  relinquishing  to  the  heirs  of  Thomas  F.  Reddick 
all  the  right,  title,  claim,  and  interest  which  the  United  States 
had  to  a  certain  tract  of  land  (understood  to  be  the  land  in  dis- 
pute), with  the  following  proviso:  — 

*'  Provided,  nevertheless,  if  said  lands  shall  be  taken  by  any 
older  or  better  claim  not  emanating  from  the  United  States,  the 
governme^it  will  not  be  in  any  wise  responsible  for  any  remu- 
neration to  said  heirs  ;  and  provided,  also,  that,  should  said  tract 
of  land  be  included  in  any  reservation  heretofore  made,  under 
treaty  with  any  Indian  tribe,  that  the  said  heirs  be,  and  they 
hereby  are,  authorized  to  locate  the  same  quantity  in  legal  sub- 
divisions on  any  unappropriated  land  of  the  United  States  in 
said  territory,  subject  to  entry  at  private  sale." 

On  the  7th  of  February,  1839,  a  patent  was  issued  by  the 
United  States  to  Thomas  F.  Reddick,  for  the  land  in  contro- 
versy, which  contained  the  following  recital,  viz. :  — 
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^<  The  United  States  of  America,  to  ail  to  whom  these  presents 
shall  come,  greeting: 

"  Know  ye,  that  Thomas  F.  Reddick,  assignee  of  the  estate 
of  Joseph  Robidoux,  assignee  of  Louis  Honore  Tesson,  has 
deposited  in  the  General  Land  Office,  a  certificate  numbered 
one  thousand  one  hundred  and  fifty-seven,  of  the  recorder  of 
land  titles  at  St.  Louis,  Missouri,  whereby  it  appears  that,  in 
pursuance  of  the  several  acts  of  Congress  for  the  adjustment  of 
titles  and  claims  to  lands,  the  said  Thomas  F.  Reddick,  assignee 
of  the  estate  of  Joseph  Robidouz.  assignee  of  Louis  Honore 
Tesson,  has  been  confirmed  in  his  claim  to  a  tract  of  land  con- 
taining six  hundred  and  forty  acres,  bounded  and  described  as 
follows,  to  wit,"  &c.,  &c. 

On  the  10th  of  July,  1839,  the  defendants  in  error  brought 
a  writ  of  right  (a  proceeding  recognized  by  the  statutes  of 
Iowa,  in  the  nature  of  an  ejectment)  against  the  tenant  in  pos- 
session under  Marsh,  Lee,  and  Delavan.  After  sundry  proceed- 
ings, which  it  is  not  necessary  to  state,  the  cause  came  on  for 
trial  at  September  term,  1843,  of  the  District  Court,  when  the 
jury,  under  the  instructions  of  the  court,  found  a  verdict  for 
the  plaintiffs. 

A  bill  of  exceptions  was  taken,  which  set  out  the  evidence 
offered  by  the  parties  respectively,  as  follows,  viz. :  — 

The  plaintiffs  offered  in  evidence  the  above  patent ;  proved 
that  the  land  claimed  was  included  within  it ;  the  heirship  of 
the  plaintiffs ;  and  that  the  defendant  was  in  possession  when 
the  suit  was  brought,  and  then  vested. 

The  defendants,  in  order  to  prove  an  outstanding  title,  offered 
in  evidence,  — 

1.  The  treaty  of  1824. 

2.  The  Act  of  Congress  of  June  30,  1834. 

3.  The  Act  of  Congress  of  July  1,  1836. 

And  also  offered  parol  testimony  to  prove  that  the  northern 
line  of  said  half-breed  reservation  was  an  actually  marked  line, 
in  accordance  with  said  plat,  and  called  by  the  neighbourhood, 
along  and  on  each  side  of  said  line,  the  half-breed  line ;  and 
thereupon  prayed  the  court  to  instruct  the  jury  as  follows,  to 
wit :  — 

Refused, 

1st.  That  if  the  jury  believe,  from  the  evidence,  that  the  land 
described  in  the  patent  lies  within  the  reservation  for  the  Sac 
and  Fox  half-breeds,  then  the  plaintiffs  are  not  entitled  to  re- 
covfeT  under  said  patent,  as  authorized  by  the  said  act  of  1st 
of  July,  1836. 
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Given, 

2d.  That  under  the  report  of  the  recorder  of  land  titles,  dated 
February  2d,  1816,  offered  by  plaintiffs  in  evidence,  plaintiffs 
are  not  entitled  to  recover,  unless  the  same  has  been  confirmed 
by  an  act  of  Congress. 

CKven. 

3d.  That  the  true  construction  of  the  act  of  29th  of  April, 
1816,  does  not  confirm  the  plaintiffs'  title  to  the  land  sued  for 
in  this  action,  if  the  Indian  title  was  not  then  extinguished  in 
said  land. 

CHven. 

4th.  That  the  treaty  of  1824,  with  the  Sac  and  Fox  Indians, 
is  a  recognition  by  the  United  States  of  the  Indian  title  to  the 
land  in  controversy  at  the  date  of  said  treaty  of  1824. 

Refused. 

5th.  That  if  the  jury  believe,  from  the  evidence,  that  the  land  'n 
described  in  the  patent  lies  within  the  reservation  for  the  Sac 
and  Fox  half-breeds,  then  the  plaintiffs  are  not  entitled  to  re* 
cover  under  said  patent. 

CHven. 

6th.  That  if  the  jury  find  for  the  plaintiffs,  and  that  said 
plaintiffs  are  entitled  to  damages  from  defendants  for  withhold- 
ing or  using  or  injuring  their  property,  the  jury  shall  then  set 
off  the  value  of  any  permanent  improvements  defendants  may 
have  made  on  said  land,  at  their  fair  value,  against  said  damages. 

Refused. 

7th.  That  the  plaintiffs  cannot  recover  in  this  action,  unless 
they  show  conclusively  that  the  land  in  controversy  is  riot  with- 
in the  Sac  and  Fox  half-breed  reservation. 

CHven. 

8th.  Instruct  the  jury,  that,  when  it  is  proved  that  the  land 
claimed  by  Reddick's  heirs  was  within  the  bounds  of  the  map 
given  in  evidence  in  this  case,  as  a  survey  of  the  half-breed 
tract,  and  that  it  has  proved  that  such  a  line  does  exist,  and  is 
recognized  by  persons  residing  on  each  side  of  the  line  as  the 
true  north  line  of  said  tract,  that  no'  reputation  or  opinion  of 
the  citizens  residing  south  of  said  line,  or  north  of  said  line, 
that  said  line  is  incorrect,  would  be  evidence  to  impeach  the 
correctness  of  the  line  on  the  map,  and  proved  to  actually  exist. 

Given. 

9th.  That  if  the  jury  believe  that  Honore  Tesson  had  no 
marked  or  known  T)oundaries,  which  included  the  land  in  con- 
troversy, the  jury  must  find  for  the  defendant. 

The  first,  fifth,  and  seventh  of  which  instructions  the  court 
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refused  to  give  to  the  jury ;  to  which  refusal  and  opinion  of 
the  court  the  defendants,  by  their  coimsel,  except,  and  pray 
that  this  their  bill  of  exceptions  may  be  signed,  sealed,  and 
made  a  part  of  the  record. 

Charlbb  Mason,  Judge,  [seal.] 

The  defendants  sued  out  a  writ  of  error^  and  carried  the  case 
up  to  the  Supreme  Court  of  Iowa,  which,  on  the  26th  of  Janu- 
ary, 1846,  affirmed  the  judgment  of  the- District  Court 

The  defendants  in  the  District  Court,  Tiz.  Marsh,  Lee,  and 
Delavan,  then  brought  the  case,  by  writ  of  enor,  up  to  this 
court. 

It  was  argued  by  Mr,  Wood,  for  the  plaintiffs  in  error,  and 
Mr.  May  and  Mr  Oeyer,  for  the  defendants. 

Mr.  Wood  made  the  following  points :  — 

I.  The  possession  of  the  defendknts  in  the  original  suit  was 
sufficient  to  entitle  them  to  a  verdict,  unless  the  plaintifb  should 
show  a  title. 

II.  An  outstanding  valid  title,  paramonnt  to  that  of  said 
plaintiffs,  was  sufficient  to  protect  the  possession  of  defendants 
below  against  the  plaintiffs'  title.  Schauber  v.  Jackson,  8 
Wend.  12. 

III.  The  title  of  the  Indian  half-breeds,  under  the  act  of 
1834  and  the  treaty  of  1824,  was  valid  and  complete,  and  be- 
ing prior  in  time  to  the  patent  of  the  plaintiffs  of  1839,  which 
issued  in  virtue  of  the  act  of  1836,  is  paramount  thereto,  and 
ought  to  prevail  against  it.  1  Doug.  (Mich.)  R.  665;  Hoofna- 
gle  r.  Anderson,  7  Wheat.  212 ;  2  Peters,  263  ;  9  Wheat.  673  ; 
9  Peters,  715,  716. 

lY.  Even  if  the  plaintiffs  below  had  shown  a  defective  title 
prior  to  the  treaty  of  1824,  such  defective  title  would  not,  as 
against  the  said  title  under  the  act  of  1834,  be  made  valid  by 
the  plaintiffs'  patent  of  1839,  because  such  patent  passed  only 
the  title  of  the  United  States  then  existing ;  more  especially, 
inasmuch  as  the  act  of  1836,  under  which  it  issued,  reserved 
rights  previously  acquired  under  treaty  with  any  Indian  tribe. 
liCe  v.  Glover,  8  Cow.  189  ;  Mitchel  v.  United  States,  9  Petere, 
748 ;  Johnson  r.  M'Intosh,  8  Wheat.  678. 

The  counsel  for  the  defendants  in  error  contended, — 
I.  The   court  did  not  err  in  refusing  the  said  prayers,  be- 
cause, — 

1.  They  are  based  on  a  part  only  of  the  evidence.*  Green-* 
leaps  Lessee  v.  Birth,  9  Peters,  292. 
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2.  It  appears  on  the  plot,  by  the  prayers  of  plaintiffs  in  er- 
ror, and  on  the  face  of  the  patent,  that  the  Ifind  in  dispute  had 
been,  by  acts  of  Congress,  confirmed  to  Reddick  prior  to  the 
treaty  of  August,  1824. 

The  patent  being  founded  on  a  confirmation,  the  facts  recited 
may  be  considered.  United  States  v.  Clarke,  8  Pet.  448.  A 
public  grant,  if  admitted  in  evidence,  must  be  received  by  court 
and  jury  as  evidence  both  of  the  facts  it  recites  and  declares 
leading  to  the  foundation  of  the  grant,  and  all  other  facts  le- 
gally inferable  by  either  from  what  is  so  apparent  on  its  face. 
United  States  v.  Arredondo,  6  Pet.  729.  See  Act  of  March  2d, 
1805,  ch.  26  (2  Stat,  at  Large,  324) ;  Act  of  April  21st,  1806, 
ch.  39  (2  Stat,  at  Large,  391);  Act  of  February  15th,  1811, 
ch.  14  (2  Stat,  at  Large,  617);  Act  of  June  13th,  1812,  ch.  99, 
(2  Stat,  at  Large,  748,)  authorizing  Recorder  to  report  on  claims 
to  land  in  Missouri ;  Reports  o{  Recorder  of  November  1st, 
1815,  and  February  2d,  1816,  in  favor  of  Reddick's  claim ;  3 
Am.  State  Papers,  345 ;  Act  confirming  Claims  reported  by  Re- 
corder, April  29th,  1816,  ch.  159  (3  Stat,  at  Large,  328). 

The  report  of  recorder  adds  to  his  approval  of  Reddick's 
claim  "  if  Indian  right  extinguished."  As  to  the  effect  of  this 
proviso,  see  Report  of  J.  M.  Clayton,  Chairman  23d  Congress, 
2d  Sess.  Report,  No.  31,  Ho.  Reps.;  United  States  v.  Fernan- 
dez et  al.,  10  Pet.  303 ;  Chouteau  r.  Eckhart,  2  Howard, 
374 ;  Report  of  Solicitor  of  Land  Office,  MSS.  vol.,  No.  75, 
dated  June  9,  1837. 

Did  not  the  act  of  April  29th,  1816,  include  Reddick's 
claim  ? 

It  was  approved  by  the  recorder,  acting  as  commissioner,  as 
a  valid  claim,  subject  only  to  Indian  rights,  on  the  contingency 
that  they  are  or  may  thereafter  be  extinguished.  '^  Ail  grants 
of  land  by  the  government  are  to  be  understood  as  being  sub- 
ject to  Indian  rights.''  Fletcher  v.  Peck,  6  Cranch,  87  ;  Mitch- 
el  V,  United  States,  9  Peters,  711;  Johnson  v.  M'Intosh,  8 
Wheat.  574. 

If,  before  the  confirmation  to  Reddick,  the  title  was  only  in- 
choate and  addressed  itself  to  the  politicai  departments  of  gov- 
ernment, (see  Le  Bois  v.  BramelL  4  Howard,  449,)  yet  it  was 
such  an  equitable  title  as  the  government  was  bound  to  protect. 
Mitchel  ^t  al.  r.  United  States,  9  Peters,  714. 

But  what  was  the  effect  of  the  confirmation  by  the  act  of 
April  29th,  1816,  if  restricted  by  the  proviso  of  the  recorder, 
to  wit,  "if  Indian  right  extinguished.''  Did  it  not  at  least 
grant  the  ultimate  fee,  which  was  in  the  United  States,  subject 
to  Indian  right  of  possession  ?     Could  the  United  States  after- 
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irards  deal  with  the  fee,  and  reserve  or  in  any  way  dispose  of 
it  ?  Mitchel  et  al.  v.  United  States,  9  Peters,  713  ;  Grignon  v. 
Astor,  2  Howard,  344. 

Indians  have  only  a  right  of  occupancy,  and  no  power  to  dis- 
pose of  the  soil.     Johnson  v,  Mcintosh,  8  Wheat.  543.     In- 
dians cannot  sue  on  their  aboriginal  title  in  courts  of  the  Unit-T- 
ed States.     Cherokee  Nation  v.  Georgia,  6  Pet.  20. 

Grants  of  land  by  the  government  are  to  be  understood  to 
convey  a  title  ^o  the  grantees,  subject  only  to  the  Indian  right 
of  occupancy.  When  that  is  ended  by  cession  to  the  govern- 
ment, or  otherwise,  it  is  to  be  enjoyed  in  full  dominion  by  the 
grantee.  Ibid. ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  Mitchel  v. 
United  States,  9  Pet.  711 ;  United  States  v.  Fernandez,  10  Pet. 
304. 

The  act  confirming  Reddick's  title  was  passed  in  1816.  Af- 
ter this,  by  the  treaty  of  August,  1824,  the  Indians  cede  all 
their  title,  reserving  only  a  small  tract  for  the  use  of  their  half- 
breeds,  they  holding  it  as  ''  other  Indian  titles  are  held."  Red- 
dick's land  was  located  before  this,  and  well  known  to  the  gov- 
ernment by  its  metes  and  bounds.  See  additional  article  of 
Treaty  with  Sac  and  Fox  Indians,  dated  November  3d,  1804 
(7  Stat,  at  Large,  87). 

Was  not  the  reservation  subject,  then,  to  his  locations  ?  Oth- 
erwise would  it  not  be  a  fraud  on  the  part  of  the  United  States? 

The  confirmation  of  the  claim  of  Reddick,  either  by  the 
recorder  or  Congress,  was  a  location  of  the  land.  Les  Bois  v. 
Bramell,  4  Howard,  463. 

The  grant,  then,  by  act  of  April  29th,  1816,  is  primi  facie  a 
good  legal  title,  and  standing  alone  will  support  an  ejectment. 
Strother  t?.  Lucas,  12  Peters,  454 ;  Chouteau  v.  Eckhart,  2  How- 
ard, 372.  It  is  a  higher  evidence  of  title  than  a  patent,  and 
is  a  direct  grant  of  the  fee.     Grignon  v.  Astor,  2  Howard,  344. 

But  the  plaintiffs  below  relied  upon  their  patent,  issued  7th 
February,  1839.  It  is  the  superior  and  conclusive  evidence  of 
legal  title.  Bagnell  v.  Broderick,  13  Peters,  436 ;  Wifcox  v, 
Jackson,  Ibid.  499.  It  is  conclusive  proof  that  the  act  of 
granting  is  by  authority  of  the  United  States.  United  States 
r.  Arredondo,  6  Pet.  728  :  Patterson  v.  Winn,  5  Pet.  241.  And 
is  evidence  that  every  prerequisite  has  been  performed.  Unit- 
ed States  1?.  Arredondo,  6  Pet.  730,  731;  Polk  v.  Wendal,  9 
Cranch,  87. 

It  will  not  be  presumed  that  the  government  has  conveyed 
the  same  land  twice.    United  States  v.  Arredondo,  6  Peters,  691. 

The  court  will  not  construe  the  patent  as  conflicting  with 
other  rights.     Ibid. 

VOL.  VIll.  20 
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The  faXeni  IB  primi  facie  evidence  of  title,  and  also  that  any 
former  grant  of  the  same  land  by  the  government  was  extin- 
guished.   Hall  V.  Gittings's  Lessee,  2  Harr.  &  Johns.  112. 

This  court  has  repeatedly  decided  that  at  law  no  facts  behind 
the  patent  can  be  investigated.  Boardman  et  al.  v.  Lessees  of 
Reed  and  Ford,  6  Pet.  328,  342;  Stringer  v.  Young,  3  Pet. 
320. 

But  it  ought  to  be  presumed,  in  cases  of  disputes  about  lands 
granted  by  government  on  Indian  titles,  that  a  patent  carefully 
describing  the  lands  does  not  interfere  with  other  public  grants, 
or  specially  with  Indian  reservations. 

Intercourse  with  the  Indians  should  be  carried  on  by  the 
government.     Worcester  v.  State  of  Georgia,  6  Peters,  315. 

It  is  for  the  officers  of  government  to  say  when  land  shall 
be  reserved,  and  what  is  so  reserved.  Indian  affairs  belong  to 
the  political  department.  The  United  States  «deal  with  Indian 
titles  in  their  political  and  sovereign  capacity.  •  It  is  for  the 
land  officers  to  decide  on  facts  on  which  a  patent  is  to  issue. 
Cherokee  Nation  v.  Georgia,  5  Pet.  1 ;  Wilcox  v.  Jackson,  13 
Pet.* 499 ;  Les  Bois  v.  Bramell,  4  Howard,  461. 

Though  grants  are  subject  to  Indian  title,  yet  it  is  for  the 
proper  officers  of  government  to  say  when  such  title  is  extinct 
by  succession,  or  abandonment,  by  boundary,  or  rejection  of 
claim,  and  the  lands  have  reverted  to  public  fund.  United 
States  V.  Arredondo,  6"Pet.  747,  748. 

The  officers  of  government  have  determined  that  the  Indian 
right  was  extinguished  to  Reddick's  claim,  if  the  act  of  April 
29,  1816, had  not  already  so  determined;  and,  by  issuing  the 
patent,  have  at  least  put  the  burden  of  proving  the  contrary 
on  those  who  dispute  it.  United  States  v.  Arredondo,  6  Pet. 
727,  728 ;  Strother  v.  Lucas,  12  Pet.  437 ;  3  State  Papers  ;  Re- 
port of  Solicitor  of  the  Land  Office,  MSS.  vol..  No.  113,  dated 
September  21,  1837 ;  also  No.  209,  dated  October  30,  1838  ; 
Opinion  of  Attorney-General  Grundy,  dated  January  2,  1839, 
Vol.  of  "  Opinions  of  Attorneys-General,"  p.  1230  j  Order  of 
Secretary  Woodbury,  dated  February  6,  1839,  to  issue  patent 
to  Roddick's  heirs,  <'by  command  of  the  President  without 
any  further  suspension,"  and  order  of  Commissioner  of  Land 
Office  in 'pursuance  thereof  (on  the  files  of  Land  Office). 

Presumptions  are  in  favor  of  the  integrity  and  fidelity  of 
public  officers  in  fulfilling  their  duties.  Bcuik  of  the  United 
States  V.  Dandridge,  12  Wheat.  64  ,*  Martin  v.  Mott,  Ibid.  19; 
Buller's  N.  P.  298 ;  1  Greenleaf  on  Ev.,  ^  40. 

If  the  patent  is  prima  facie  evidence,  and  is  not  rebutted,  it 
remains  sufficient  to  maintain  the  title.  £elly  v.  JacksoUi  6 
Pet.  632. 
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n.  The  oatstanding  title  set  up  by  the  plaintiffs  in  error  in 
the  court  below,  under  the  treaty  and  law  of  June  30,  1834, 
does  not  necessarily  negative  a  tide  in  the  United  States  at  the 
date  of  the  patent. 

It  must  be  a  clear  subsisting  title  outstanding  in  another,  to 
defeat  a  plaintiff  in  ejectment,  and  that  means  such  a  title  as 
the  stranger  could  recover  on  in  ejectment  against  either  of  the 
contending  parties.  Hall  v.  Gittings's  Lessee,  2  Harr.  &  Johns. 
112. 

III.  The  act  of  June,  1834,  does  not  necessarily  include  in 
the  half-breed  reservations  the  land  in  dispute. 

17.  The  burden  of  showing  that  there  was  no  title  in  the 
United  States  at  the  date  of  the  patent,  and  also  that  the  land 
is  within  the  half-breed  reservation,  was  upon  the  plaintiffs  in 
error  (defendants  below).  O^eenleaf  v.  Birth,  6  Pet.  302 ; 
Hawkins  v.  Barney,  5  Pet.  468,  469. 

Mr.  Justice  CATRON  deliyered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  Iowa.  The  suit  originated  in  a  writ  of  right  issued 
by  the  District  Court  of  Lee  County,  at  the  instance  of  the  heirs 
of  T.  F.  Reddick,  to  recover  possession  of  certain  lands  wrong* 
fully  withheld  from  them,  as  they  alleged,  by  the  defendants, 
Marsh  and  others.  The  venue  was  subsequently  changed  to 
the  county  of  Henry,  where  the  cause  was  tried  in  September, 
1843.  The  plaintiffs  claimed  possession,  as  owners,  under  a 
patent  to  their  ancestor,  signed  by  the  President  and  issued 
from  the  General  Land  Office  on  the  7th  of  February,  1839, 
which  they  exhibited,  and  also  proved  the  premises  in  question 
.to  be  covered  by  such  patent,  and  in  possession  of  defendants. 

The  defendants  produced  in  evidence,  —  1st.  An  act  passed 
by  Congress  on  the  1st  of  July,  1836,  relinquishing  to  the  heirs 
of  T.  F.  Reddick  the  right  and  interest  of  the  United  States 
in  six  Hundred  and  forty  acres,  being  the  land  in  controversy ; 
which  act  contained  the  following  provisos:  —  "Provided, 
nevertheless,  if  said  lands  shall  be  taken  by  any  older  or  better 
claim,  emanating  from  the  United  States,  the  government  will 
not  be  in  any  wise  responsible  for  any  remuneration  to  said 
heirs ;  and  provided,  also,  that  should  said  tract  of  land  be  in- 
cluded in  any  reservation  heretofore  made  under  treaty  with  any 
Indian  tribe,  the  said  heirs  be,  and  they  hereby  are,  authorized 
to  locate  the  same  quantity,  in  legal  subdivisions,  on  any  unap- 
propriated lands  in  said  territory  subject  to  entry  at  private 
sale."  2d.  The  treaty  of  August  4,  1824,  between  the  United 
States  and  the  Sac  and  Fox  Indians,  and  a  plat  showing  the 
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premises  in  question  to  be  within  the  limits  of  a  tract  reserved 
by  said  treaty  for  the  half-breeds  belonging  to  the  Sac  and  Fox 
nations.  3d.  The  act  of  June  30,  1834,  relinquishing  the  re- 
versionary or  contingent  interest  of  the  United  States  in  the  res- 
ervation above  mentioned  to  the  half-breeds,  and  authorizing 
them  to  sell  and  convey  the  same.  The  defendants  then  re- 
quested the  court  to  give  to  the  jury  several  instructions  j  the 
first,  fifth,  and  seventh  of  which  were  as  follows :  — 

"  1st.  That  if  the  jury  believe  from  the  evidence,  that  the 
land  described  in  the  patent  lies  within  the  reservation  for  the 
Sac  and  Fox  half-breeds,  then  the  plaintiffs  are  not  entitled  to 
recover  under  said  patent,  as  authorized  by  the  act  of  1st  June, 
1836." 

The  fifth  is  to  the  same  effect  as  the  first. 

"  7th.  That  the  plaintiffs  cannot  recover  in  this  action,  unless 
they  show  conclusively  that  the  land  in  controversy  is  not  with- 
in the  Sac  and  Fox  half-breed  reservation." 

The  court  refused  to  charge  the  jury  upon  the  above-men- 
tioned points  as  requested,  and  a  verdict  was  rendered  for  the 
plaintiffs ,-  whereupon  the  case  w^  carried  by  the  defendants 
to  the  Supreme  Court  of  Iowa,  where  the  judgment  of  the  Dis- 
trict Court  was  affirmed. 

From  the  foregoing  statement  it  appears  that,  by  refusing  to 
give  the  first,  fifth,  and  seventh  instructions,  the  court  below 
decided  that  the  patent  obtained  from  the  United  States  by 
Reddick's  heirs  was  a  better  title  than  the  reservation  to  the 
Sac  and  Fox  half-breeds. 

The  patent  of  1839,  was,  prima  facie,  a  conclusive  title ;  but 
by  the  treaty  of  1824,  with  the  Sac  and  Fox  Indians,  the  land 
in  dispute  was  admitted  by  the  United  States  to  lie  within  the 
.territory  ceded  by  the  treaty ;  and  the  Indian  title,  such  as  it 
was  before  the  treaty,  is  reserved  to  the  half-breeds.  This  In- 
dian title  consisted  of  the  usufruct  and  right  of  occupancy  and 
enjoyment ;  and,  so  long  as  it  continued,  was  superior  to  and 
excluded  those  claiming  the  reserved  lands  by  patents  made 
subsequent  to  .the  ratification  of  the  treaty ;  they  could  not  dis- 
turb the  occupants  under  the  Indian  title.  That  an  action  of 
ejectment  could  be  maintained  on  an  Indian  right  to  occupancy 
and  use,  is  not  open  to  question.  This  is  the  result  of  the 
decision  in  Johnson  i?.  Mcintosh,  8  Wheat.  674,  and  was  the 
question  directly  decided,  in  the  case  of  Cornet  v,  Winton,  2 
Yerger's  Ten.  Rep.  143,  on  the  effect  of  reserves  to  individual 
Indians  of  a  mile  square  each,  secured  to  heads  of  families  by  the 
Cherokee  treaties  of  1817  and  1819.  Here,  however,  in  addi- 
tion to  the  reserved  Indian  right,  the  act  of  1834  vests  the  ulti- 


JANUARY  TERM,  1850.  233 

Mtrsh  et  aL  v.  Brooki  et  «1. 

mate  title  remaining  to  the  United  States  in  the  half-breeds  of 
the  Sac  and  Fox  tribes ;  thereby  giving  them  a  perfect  fee^sim- 
pie,  And  this  act  of  1834,  being  older  than  the  patent,  must 
prevail,  unless  the  plaintiffs  below  can  go  behind  their  psitent ; 
and  on  this  assumption  the  controversy  has  been  made  to  turn. 
No  evidence  of  title  was  introduced  in  the  District  Court  other 
than  the  patent  itself;  and  its  recitals  are  relied  on  to  oveneach 
the  half-breed  title.  In  the  argument  here,  reports  found  in 
Congressional  documents,  and  laws  passed  by  Congress  oper- 
ating on  such  reports  and  documents,  have  been  adduced  and 
insisted  on  as  confirming  Reddick's  claim,  long  before  the  treaty 
of  1824  was  made.  The  patent  recites  that  Reddick  (assignee 
of 'Robidoux,  who  was  assignee  of  Tesson)  had  deposited  in 
the  General  Land  Office  a  certificate  (No.  1157)  of  the  recorder 
of  land  titles  at  St.  Louis,  Missouri ;  and  that,  in  pursuance  of 
the  several  acts  of  Congress  for  the  adjustment  of  titles  and 
claims  to  land,  said  Reddick  has  been  confirmed  in  his  claim 
to  a  tract  of  land  containing  six  hundred  and  forty  acres,  &c. . 

For  the  purpose  of  showing  the  consideration  on  which  the 
patent  is  founded,  and  the  authority  by  which  it  issued,  the  re- 
citals are  indisputable  on  a  trial  at  law ;  but  standing  alone, 
they  do  not  furnish  sufficient  evidence  to  establish  that  the  title 
can  take  an  earlier  date  than  the  patent,  and  thereby  overreach 
an  elder  title,  as  that  of  the  half-breeds.  As  another  trial  will 
probably  bring  out  a  different  case  from  the  one  now  presented 
to  us,  we  refrain  from  making  any  further  remarks  on  the  ex- 
.  traneous  matters  adduced  on  the  argument. 

Nor  can  the  act  of  1836,  in  favor  of  Reddick's  heirs,  help 
the  patent,  it  being  of  later  date  than  the  treaty  ;  and  the  con- 
firming act  to  the  half-breeds  is,  of  course,  (when  standing 
alone,)  inferior  to  the  Indian  title. 

It  was  also  insisted  on  the  argument  here,  that,  as  it  did  not 
appear  that  any  half-breeds,  or  their  heirs  or  assigns,  were  in 
existence  when  the  trial  below  took  place,  the  outstanding  title 
relied  on  could  not  be  set  up  by  the  defendants.  To  which  it 
may  be  answered,  that  it  was  necessary  for  the  plaintiffs  to  show 
themselves  to  be  owners  of  the  land,  and  to  recover  on  the 
strength  of  their  own  title  ;  and  if  the  land  had  been  previously 
granted,  nothing  was  left  to  pass  by  the  second  patent,  unless 
there  had  been  an  escheat,  or  forfeiture  of  title  to  the  United 
States,  by  the  first  grantees ;  and  certainly  a  court  of  justice 
could  presume  neither  of  these  things  to  have  taken  place  be- 
tween 1834  and  1839,  such  being  the  respective  dates  of  the 
confirming  act  to  the  half-breeds,  and  the  patent  of  Reddick's 
heirs.  The  general  rule  is,  that,  where  the  same  land  has  been 
20* 
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twice  granted,  the  elder  patent  inay  be  set  up  in  defence  by  a 
trespasser,  when  sued  by  a  claimant  under  the  young€9r  grant, 
without  inquiring  as  to  who  is  the  actual  owner  of  the  land  at 
the  time  of  the  trial. 

It  is  therefore  ordered,  that  the  judgment  be  reversed,  and  the 
cause  remanded  for  another  trial  to  be  had  therein. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  Territory  of  Iowa,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be,  and  the  same  is  hereby, 
reversed,  with  costs,  and  that  this  cause  be,  and  the  same  is 
hereby,  remanded  for  further  proceedings  to  be  had  therein  in 
conformity  to  the  opinion  of  this  court. 


MosEs  Wanzer,  Plaintiff  in  error,  r.  Tullius  C.  Tuppee  and 
John  H.  Rollins,  under  the  Firm  of  Tupper  &  Rollins. 

By  the  statutes  of  Mississippi,  the  holder  of  an  inland  bill  of  exchange  is  entitled  to 
recover  of  an  indorser  tne  amount  due  on  the  bill,  with  interest,  upon  jiving  the 
customary  proof  of  default  and  notice.  A  protest  is  necessary  only  for  the  pur- 
pose of  enabling  him  to  recover  the  five  per  cent,  damages  given  by  the  act. 

The  case  of  Bailey  v.  Dozier  (6  Howard,  23)  confirmed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Missis- 
sippi. 

It  was  an  action  brought  by  Wanzer  upon  a  bill  of  exchange 
drawn  by  him  upon  Silverbury  &  Co.,  accBj^ted  by  drawees, 
and  indorsed  by  Tupper  &  Rollins  to  Wanzer. 

The  cause  was  tried  in  the  Circuit  Court  in  November,  1846, 
when  the  court  refused  to  permit  the  bill,  although  admitted  to 
be  an  inland  bill  of  exchange,  to  be  given  in  evidence  to'  the 
jury,  because  there  was  no  valid  protest  thereof. 

It  is  unnecessary  to  state  any  further  facts  in  the  case. 

It  was  argued  in  this  court  by  Mr.  Core,  for  the  plaintiff  in 
error,  no  coimsel  appearing  for  the  defendants. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 
In  this  case,  the  Circuit  Court  for  the  Southern  District  of 
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Mississippi  decided,  that  the  holder  of  an  inland  bill  of  ex- 
change drawn  and  accepted  in  that  State  was  not  entitled  to 
recover  against  the  indorser,  unless  the  bill  had  been  regularly 
protested  for  non-payment.  This  decision  was  made  before 
the  case  of  Bailey  v.  Dozier,  reported  in  6  Howard,  23,  came 
befoce  this  court.  In  that  case  the  court  held,  upon  full  con- 
sideration of  the  question,  that,  under  the  statute  of  Mississippi, 
the  holder  of  an  inland  bill  of  exchange  was  entitled  to  recover 
of  an  indorser  the  amount  due  on  the  bill,  with  interest,  upon 
giving  the  customary  proof  of  default  and  notice ;  and  that  the 
protest  was  necessary  only  for  the  purpose  of  enabling  him  to 
recover  the  five  per  cent,  damages  given  by  the  act.  The  case 
of  Bailey  v.  Dozier  must  govern  this,  and  the  judgment  in  the 
Circuit  Court  is  therefore  reversed. 

Order. 

This  cause  came-onto  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  and  was  argued  by  counsel.  On  consid- 
eration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  award  a  venire  facias  de  novo. 


Eli  Clark,  William  Grben,  and  Huoh  McGill,  Plaintiffs  in 
ERRQR,  V.  The  President,  Directors,  and  Company  of  the 
Manufacturers^  Insurance  Company,  Defendants. 

Where  an  action  was  brooffht  upon  a  policy  of  insurance  against  Are,  by  tlie  as- 
signees of  the  person  onginaAy  insured,  and  in  the  policy  it  was  said  that  it  was 
'*made  and  accepted  npon  the  representation  of  the  said  assnred,  contained  in  hi^ 
application  therefor,  to  which  reierenoe  is  to  be  had,**  it  was  proper  to  prove  by 
parol  testimony  that  the  representations  alleged  to  have  been  made  by  the  party 
originally  insored  were  actoaily  made  by  him. 

And  if  the  assignees,  by  their  acts,  adopted  these  representations,  when  renewing 
the  policy  from  time  to  time,  the  evidence  was  equally  admissible,  because  the 
subsequent  policies  had  reference  to  the  one  first  made. 

Therefore,  where  the  representation  upon  which  the  original  policy  was  founded 
WAS,  that  "  the  picker  is  inside  of  the  building,  but  no  lamps  used  in  the  picking- 
room,**  it  was  a  correct  instruction  to  g^ve  to  ttie  jury,  that  tiie  use  of  lamps  in  the 
picker-room  rendered  the  policy  void. 

But  if  no  representations  were  made  or  asked,  it  would  not  be  the  duty  of  the  in- 
sured to  make  known  the  fact  that  lamps  were  used  in  the  picker-room,  although 
the  risk  might  have  been  thereby  iocreased,  unless  the  use  of  them  in  that  way 
was  unusual. 

'    This  case  was  brought  up,  by  writ  of  enor,  from  the  Circuit 
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Court  of  the  United  States  for  the  District  of  Massachusetts. 
It  was  an  action  upon  a  policy  of  insurance  against  fire.  The 
plaiutifis  in  error,  who  were  also  plaintiffs  below,  resided  at 
Malone,in  the  county  of  Franklin  and  Slate  of  New  York,  and 
the  insurance  company  was  at  Boston,  in  Massachusetts. 

The  property  insured  was  a  cotton  factory  in  Malone,  owned 
originally  by  Jonathan  Stearns,  who  applied  for  insurance  on 
the  28th  of  April,  1834. 

There  were  fifty  questions  asked  by  the  insurance  company, 
and  answered  by  Stearns.  The  thirty-fourth  question  and 
answer  were  as  follows :  — 

"34.  Is  the  picker  inside  the  building?  If  within,  state 
where  situated  and  how  secured ;  if  in  a  separate  building,  state 
if  the  passage-way  communicating  with  the  factory  is  secufed 
by  an  iron  door  at  each  end,  or  how  otherwise  secured." 

"  34.  The  picker  is  inside  of  the  building,  but  no  lamps  used 
in  the  picking-room;  the  doors  are  wood,  and  not  covered." 

The  following  was  written  in  pencil  at  the  close  of  the  ap- 
plication by  the  agent  at  Pittsfield  :  — 

"  The  assured  warrants  that  the  waste  shall  be  removed  as 
often  as  once  in  forty-eight  hours  to  a  safe  distance  from  the 
mill,  and  that  the  lamps  in  the  carding-rooms  shall  be  inclosed 
in  glass.     (This  condition  is  required.)  " 

A  policy  was  issued  to  Stearns  from  July  1,  1834,  for  one 
year,  for  $3,000,  on  the  factory  building  and  fixtures,  includ- 
ing water- wheel,  drums,  shafts,  and  gearing;  $11,000  on  the 
movable  machinery,  and  $  1,000  on  the  stock  in  the  various 
stages  of  manufacturing. 

On  the  8th  of  July,  1834,  Stearns  assigned  the  policy  to  the 
Ogdensburg  Bank,  to  which  the  company  assented. 

On  the  17th  of  June,  1835,  the  cashier  wrote  to  Mr.  Hall, 
the  agent  of  the  insurance  company,  inclosing  a  check  for 
$263,  and  requesting  a  continuance  of  the  policy  for  one  year ; 
and  in  August,  1836,  a  similar  letter,  requesting  a  renewal  or 
continuance  of  the  policy. 

In  August,  1837,  the  cashier  of  the  bank  inclosed  a  draft  for 
$263,  and  requested  a  new  policy.  One  was  accordingly 
issued,  containing  the  same  douses  as  the  preceding. 

On  the  13th  of  August,  1838,  Stearns  informed  Mr.  Hall,  the 
agent,  that  the  property  insured  had  passed  out  of  his  hands 
into  those  of  the  bank. 

On  the  25th  of  August,  1838,  the  cashier  wrote  to  Mr.  Hall, 
requesting  a  continuance  of  the  policy,  but  omitting  the  $1,000 
on  stock,  as  the  mill  was  not  then  in  operation. 

In  August,  1839  and  1840,  similar  letters  were  written.  In 
the  policy  issued  in  1840,  the  following  clause  was  inserted:  — 
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"  It  is  understood  that  the  factory  is  not  in  operation,  and  that 
the  assured  have  liberty  to  put  the  saipe  in  operation,  agreeably 
to  the  representation  heretofore  made  by  Jonathan  Steams." 
Upon  the  receipt  of  this  policy,  the  cashier  returned  the  follow- 
ing answer. 

'^Ogdenshurg  Bank^  August  27thi  1840. 
"  Parkcr  L.  Hall,  Es^i.,  Agent^  S^c. 

"Dear  Sir, — Will  you  do  me  the  favor  to  send  me  a  copy 
of  the  original  survey  and  application,  as  made  by  Jonathan 
Steams,  at  the  time  Stearns  effected  an  insurance  on  the  cotton 
factory,  &c.,  at  Malone,  as  I  observe  that  the  first  policy  made 
out  for  us  specifies  ^  agreeably  to  the  representations  heretofore 
made  by  Jonathan  Stearns/  This  institution  does  not  know 
what  those  representations  are,  and  as  the  £ftctory  is  soon  to  be 
put  in  operation  by  Steams,  we  having  leased  the  same  to  him 
for  one  year,  we  wijsh  you  to  send  us  a  copy  of  the  survey  and 
application,  in  order  to  have  Steams  act  within  those  represen- 
tations. We  also  wish  you  to  send  us  your  abstract  of  having 
the  factory  put  in  operation  by  Jonathan  Steams,  under  the 
policy  that  will  take  effect  on  the  30th  instant,  for  one  year 
from  that  time.  If^  on  receipt  of  a  copy  of  survey  and  ap- 
plication, it  shall  not  be  found  siifiSciently  correct,  you  will  be 
notified,  and  we  shall  expect  you  will  consent  to  have  the  policy 
adapted  to  the  corrected  application,'  &rC.  In  the  policy  of 
1839  you  say,  'contained  in  their  application.'  I  am  not 
aware  that  this  institution  has  made  any  specific  application, 
and  suppose  you  intended  the  one  given  as  to  details  by 
Steams.    Tours,  d&c 

"John  D.  Jcdson,  CasAt«r." 

The  reply  of  the  agent  was  as  follows :  — 

"  PittsfieU,  31st  August,  1840. 
"John  D.  Judson,  Es^i.,  Cashier. 

"Dear  Sir,  —  Herewith  I  inclose  to  you  a  renewed  policy, 
No.  622,  on  cotton  factory,  &c. ;  I  have  inserted  the  clause 
agreeably  to  your  direction. 

"  Dear  Sir, —  I  had  deposited  this  letter  in  flie  post-oflBce  when 
I  received  your  favor  of  the  27th  instant.  The  policy  is  made 
out  by  inserting  liberty  of  putting  it  in  operation,  as  requested. 
The  original  survey  I  have  not  in  my  possession.-  It  is  in  the 
office  at  Boston.  Perhaps  Mr.  Stearns  may  have  kept  a  copy ; 
if  so,  you  will  be  able  to  obtain  it  of  him ;  if  not,  I  may  pro- 
cure for  you  a  copy  at  Boston.  You  will,  of  course,  see  to  it 
that  the  waste  is  removed  according  to  the  warranty,  and  that 
the  lamps  be  inclosed  in  glass.     Respectfully, 

"P.L.Hall.'^ 
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It  appeared  that  the  cashier  then  wrote  to  Steams  for  a  copy 
of  his  representation,  but  Stearns  replied  that  he  had  none.  No 
further  inquiries  were  made  about  it. 

In  August,  1841,  the  cashier  wrote  to  the  agent,  saying,  — - 
"  Please  send  me  a  new  policy  or  a  renewal  receipt  for  the  con- 
tinuance of  the  same  policy  for  one  year  from  30th  instant. 
The  factory  is  now  and  has  been  in  operation  the  last  yealr,  un- 
der a  lease  to  Colonel  Jonathan  Steams.  His  lease  will  eipire 
soon,  and  whether  the  bank  will  lease  it  again  is  more  than  I 
can  say  at  present ;  but  still  we  wish  the  same  clause  in  the  new 
policy  that  is  in  the  present  one,  viz.  that  we  have  the  right  to 
put  the  mill  in  operation,  &c.,  should  we  wish." 

A  policy  was  issued  according  to  the  above  request,  contain- 
ing amongst  other  things  the  following:  —  '<It  is  understood 
that  the  mill  is  under  lease  to  Jonathan  Steams,  and  may  again 
be  leased  to  him  or  some  other  tenant,  the  assured  being  an- 
swerable for  the  warranty  as  above." 

On  the  18th  of  March,  1842,  an  indorsement  was  made  upon 
the  policy,  that  the  assured  had  made  a  contract  of  sale,  and 
given  possession  of  the  property  to  Eli  Clark,  William  Oreen, 
and  Hugh  McGill,  to  which  the  approbation  of  the  company 
was  requested ;  which  was  given  by  Mr.  Hall. 

On  the  19th  of  August,  1842,  the  cashier  wrote  again  for 
continuance  of  policy  No.  704  P,  and  requested  a  new  policy 
to  be  made  out  in  the  names  of  Clark,  Green,  and  McGill ;  in 
case  of  loss,  the  money  to  be  paid  to  the  bank.  The  policy  was 
issued  accordingly,  containing  the  same  clauses  as  before,  with 
this  remark  added :  —  ^'  This  policy  is  issued  upon  the  repre- 
sentation formerly  made  by  Jonathan  Stearns,  the  former  owner, 
which  representation  is  binding  on  the  assured." 

In  August,  1843, 1844,  and  1845,  similar  letters  were  written 
by  the  cashier,  and  similar  policies  issued,  except  that  the  last 
remark  above  quoted  was  not  attached  to  them. 

In  March,  1846,  the  property  was  destroyed  by  fire,  and  soon 
afterwards  notice  thereof  given  to  the  company. 

In  October,  1846,  the  insured  brought  an  action  of  assumpsit 
against  the  company,  counting  on  the  policy,  and  also  contain- 
ing the  common  money  counts;  under  which  a  judgment  was 
obtained  for  a  return  of  premiums,  to  the  amount  of  $  1,200. 

In  October,.  1847,  the  case  came  up  for  trial,  upon  a  plea  of 
non  assumpsit  and  issue.  The  plaintiflfs  offered  in  evidence 
the  policy,  the  contract  between  the  bank  and  Clark,  Green, 
and  McGill,  and  the  payment  of  part  of  the  purchase-money 
by  the  latter. 

The  plaintiffs  also  proved  the  loss  of  the  property  by  fire,  no- 
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tice  of  the  loss,  that  the  waste  was  removed,  and  that  the  lamps 
in  the  carding-room  were  inclosed  in  glass,  as  required  by  the 
policy.  Every  thing  was  proved  or  admitted  that  was  neces* 
sary  to  make  out  a,prim&facie  case  for  the  plaintiffs. 

The  evidence  showed,  likewise,  that  the  fire  originated  in  the 
picking-room,  which  was  situated  in  the  centre  of  the  building, 
and  in  which  a  glass  lamp  was  frequently  suspended  from  the 
ceiling,  and  into  which  room  a  glass  lantern  was  carried  that 
evening,  and  placed  by  the  workman  on  the  window-sill  while 
the  picker^  was  in  operation ;  around  the  top  of  this  lantern  he 
first  saw  the  light  and  fire,  as  if  the  cotton-dust  had  become 
ignited  through  the  air-holes,  and  the  fire  was  communicated 
with  such  rapidity  to  the  whole  cotton  he  was  unable  to  extin- 
guish it.  The  evidence  showed  further,  that  when  the  picking* 
room  had  been  occasionally  used  to  work  in  during  the  night* 
time,  this  lantern,  or  one  like  it,  had  for  three  years  been  car- 
ried in,  and  that  the  globe  lamp  had  been  long  used  there  sus- 
pended, with  a  reflector  oyer  the  top,  and  was  lighted  when 
they  worked  at  night  in  the  picking-room,  as  well  as  the  lan- 
tern. This  appears  to  have  been  the  practice  soon  after  1834 
or  1835,  but  no  evidence  was  offered  that  it  had  been  before. 
When  the  plaintiffs  bought  the  property  in  1842,  they  found 
the  lamp  hung  and  ready  for  use,  and  they  continued  to  use  it 
as  it  had  been  ysed  before. 

The  defendants  then  offered  in  evidence  the  application  of 
Steams  for  insurance,  his  written  answers  to  the  fifty  questions, 
and  the  policies  and  letters  above  mentioned. 

The  defendants  then  called  Parker  L.  Hall,  who  testified 
that,  prior  to  the  first  policy  to  Steams,  he  was  agent  of  the  de- 
fendants in  Pittsfield,  and  that  his  authority  did  not  extend  to 
the  taking  of  new  risks  on  this  species  of  property. 

It  was  admitted  that  such  a  use  of  lamps  in  the  picker-room 
as  appeared  in  this  case,  enhanced  the  danger  of  fire,  and  was 
material  to  the  risk. 

To  the  admission  of  all  this  evidence  the  counsel  for  the 
plaintiffs  then  and  there  objected,  on  the  ground  that  the  policy 
contained  no  representations  made  by  Jonathan  Steams,  and 
had  no  reference  whatever  to  any  such  representations,  and  thai 
to  admit  extrinsic  evidence  of  the  representations  of  the  said 
Steams,  and  other  extrinsic  evidence  to  connect  the  plaintiffs 
with  those  representations,  and  thus  affect  their  rights  by  such 
representations,  was  not  only  to  vary,  enlarge,  or  modify.the 
contract,  as  contained  in  the  policy,  but  was  in  fact  to  set  up 
and  show,  by  extrinsic  evidence,  a  distinct  and  different  con- 
tract from  that  contained  in  the  polic/,  and  of  which  the  policy 
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if  the  written  eridence  on  which  the  parties  relied;  and,  as  the 
printed  clause  in  the  policy  referred  oalj  to  representatioDs  of 
the  assoredy  representations  in  form  by. the  assoied  weie  the  on- 
ly representations  which  could  l^ally  be  diown,  and  evidence 
that  the  parties  did  not  mean  the  representations  in  form  by  the 
assured,  or  expressed  in  the  policy,  but  meant  representations  of 
Steams,  was  not  admissible,  becanse  that  would  clearly  be  to 
enlarge  or  change  the  contract  in  the  policy,  cnt  rather  to  set  up 
a  distinct  and  different  contract 

But  the  court  admitted  all  the  evidence  as  proper  and  legal, 
and  to  this  ruling  and  decision  of  the  court  the  counsel  for  the 
{daintiffs  excepted. 

The  plaintiffs  also  proved  that  it  was  customary  for  these  de- 
fendants, and  other  insurance  companies  in  Boston,  to  issue  pol- 
icies on  property,  with  which  the  underwriters  were  acquainted, 
in  the  printed  form,  like  that  in  this  case,  with  the  clause  re- 
ferring to  the  '^  representation  of  the  assured,  contained  in  their 
application,  to  which  reference  is  to  be  had,''  where  no  written 
application  has  in  fact  been  made  by  the  assured,  and  where 
there  is  no  written  representation  to  which  reference  can  be 
had.  The  counsel  for  the  defendants  objected  to  the  admissi- 
bility of  the  evidence  by  which  these  facts  were  proved. 

The  counsel  for  the  plaintiffs  requested  the  honorable  justice 
who  presided  at  the  trial  to  instruct  the  jury, — 

1.  That  whether  the  printed  clause  in  the  policy  —  "that 
this  policy  being  made  and  accepted  upon  the  representation  of 
the  said  assured,  contained  in  their  application  therefor  (to 
which  reference  is  to  be  had)" — was  to  be  taken  as  referring 
to  the  representation  of  Steams,  in  1834,  was  matter  of  law  to 
be  determined  by  the  court,  the  constmction  and  application  of 
written  contracts  and  instruments  being  wholly  within  the  pro- 
vince of  the  court. 

2.  That,  in  the  opinion  of  the  court,  the  said  clause  was  not 
to  be  taken  as  referring  to  the  said  representation  of  the  said 
Steams ;  that  these  representations  are  not  to  be  taken  as  a  part 
of  the  said  policy,  or  as  in  any  way  binding  on  the  plaintiffs, 
whose  right  to  recover  in  this  case  could  not  be  in  any  way  af- 
fected by  said  representation. 

3.  That  the  evidence  introduced  by  the  defendants  was  not 
sufficient  in  law  to  bar  the  plaintiffs'  right  to  recover. 

But  the  honorable  justice  declined  giving  these  instractions 
to  the  jury,  and  instructed  them  that  they  would  be  warranted 
in  finding  that  the  plaintiffs  had  adopted  the  representations 
made  by  Jonathan  Stearns. as  a  part  of  this  policy;  that,  if 
those  representations  were  adopted  by  the  plaintiffs,  they  formed 
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a  part  of  the  present  policy  in  the  same  manner  as  if  incorpo- 
rated into  it,  and  the  use  of  lamps  in  the  picker-room,  in  the 
manner  testified  to,  in  violation  of  these  representations,  ren- 
dered the  policy  void,  and  the  plaintiffs  would  not  be  entitled 
to  recover,  except  for  a  return  of  the  premiums  paid  for  the  last 
four  years.  And  the  jury  were  further  instructed,  that  if  they 
found  the  policy  declared  on  did  not  refer  to  the  said  representa- 
tions of  Stearns,  and  that  no  representation  was  in  fact  made  or 
adopted  by  the  plaintiffs  respecting  the  use  of  lamps  in  the 
picker-room,  they  would  then  take  the  law  to  be,  that,  as  it 
was  agreed  by  the  parties  that  the  use  of  lamps  in  the  picker- 
room  in  the  manner  found  was  material  to  the  risk,  it  was  the 
duty  of  the  plaintiffs  to  disclose  the  fact  of  such  use  to  the  de- 
fendants, or  their  agent,  when  the  policy  was  applied  for,-  pro- 
vided such  use  then  existed,  and  was  known  to  the  plaintiffs 
and  unknown  to  the  defendants,  and  was  then  intended  by  the 
plaintiffs  to  be,  and  in  fact  was,  continued  after  the  policy  was 
issued,  and  occasioned  the  loss  in  question  ;  and  that  each  fail- 
ure of  the  plaintiffs,  even  without  any  fraudulent  intent  on 
their  part,  to  make  this  {act  known  to  the  defendants,  would 
avoid  the  policy.  Thereupon  the  jury  returned  a  verdict  for 
the  plaintiffs,  for  a  return  of  four  years'  premium. 

To  these  instructions,  and  to  the  said  refusal  to  instruct,  as 
well  as  to  the  admission  of  the  said  evidence,  the  plaintiffs  then 
and  there  excepted  ;  and  prayed  that  their  exceptions  might  be 
allowed  and  sealed  by  the  said  justice,  and  the  same  were  al- 
lowed and  sealed  accordingly. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  afBxed 
r         n     my  seal,  this  10th  day  of  November,  A.  D.  1847. 
"•        *■»  Levi  Wo6db0rt, 

Associate  Justice  Supreme  Court  U.  S. 

Upon  these  exceptions  the  case  came  up  to  this  court. 

It  was  submitted  on  printed  arguments  by  Mr.  Crilletj  for  the 
plaintiffs  in  error,  and  Mr.  Curtis  and  Mr.  D.  A.  Hall,  for  the 
defendants  in  error. 

It  is  only  possible  to  give  a  brief  sketch  of  the  points  taken 
respectively  by  the  counsel. 

Mr.  Gillet^  for  plaintiffs  in  error. 

The  first  question  presented  by  the  record  for  the  considera- 
tion of  the  court  is,  whether  the  evidence  offered  by  the  de- 
fendants was  legally  admissible. 

The  policy  of  insurance  which  is  the  foundation  of  this  ac- 
tion is  in  the  ordinary  form,  most  of  it  being  in  print,  and  is 
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plain,  unambiguous,  an^  complete  in  itself.  It  is  susceptible 
of  but  one  construction,  and  is  as  definite  as  any  contract  can 
be  made.  The  defendeuits,  for  the  purpose  of  defeating  our 
claim  upon  it,  were  allowed  to  introduce  twenty-eight  distinct 
pieces  of  evidence,  with  the  view  of  tacking  to  the  contract 
certain  representations  made  by  a  former  owner  of  the  proper- 
ty, more  than  eleven  years  previous  to  its  date.  What  the  ob- 
ject of  this  evidence  was  appears  from  the  charge  of  the  learn- 
ed judge  who  tried  the  cause.  He  instructed  the  jury,  '^that 
thdy  would  be  warranted  in  finding  that  the  plaintiffs  had 
adopted  the  representations  made  by  Jonathan  Steams  as  a  part 
of  this  policy ;  that  if  those  representations  were  adopted  by  the 
plaintiffs,  they  formed  a  part  of  the  present  policy,  in  the  same 
manner  as  if  incorporated  into  it."  Thus  the  jury  were  left  to 
decide,  as  a  question  of  fact,  whether  the  representations  of 
Stearns  were  defunct  and  obsolete,  or  a  living  menlber  of  the 
defendants'  contract  of  insurance.  And  thus  a  perfect  written 
contract  was  nullified  and  destroyed  by  a  mass  of  parol  evi- 
dence of  facts,  which  occurred  mostly  between  other  parties, 
long  prior  to  its  execution. 

The  general  principles  of  law  excluding  parol  evidence  when 
offered  to  vary,  add  to,  or  modify  written  contracts,  are  laid 
down  in  1  Greenleaf  on  Evidence,  part  2,  ch.  15,  where  many 
cases  are  also  collected.  The  case  of  Miller  v.  Travers,  8 
Bingham,  244,  is  strongly  in  point.  This  rule  has  always  been 
applied  in  ;.ases  on  policies  of  insurance,  and  often  when  it  op- 
erated with  great  hardship.  It  was  so  applied  in  Finney  v. 
Bedford  Commercial  Ins.  Co.,  8  Metcalf)  348 ;  Bryant  v.  Ocean 
Ins.  Co.,  22  Pick.  200 ;  Alston  v.  Mechanics'  M.  Ins.  Co.,  4 
Hill,  329 ;  New  York  Ins.  Co.  v.  Thomas,  3  Johns.  Cas.  1  ; 
Higginson  v.  Dall,  13  Mass.  96;  Dow  v.  Whetten  et  al.,  8 
Wend.  160 ;  Cheriot  v.  Barker,  2  Johns.  346 ;  Jennings  v.  Che- 
nango Ins.  Co.,  2  Denio,  75 ;  and  rigidly  and  harshly  was  it  ad- 
hered to  in  Ewer  v.  Washington  Ins.  Co.,  16  Pick.  502.  Mr. 
Duer,  in  the  first  volume  of  his  Treatise  on  Insurance,  p.  71, 
says,  the  policy  from  the  time  of  its  execution  constitutes  the 
sole  evidence  of  the  agreement  of  the  parties,  and  that  no  pre- 
vious letters  or  communications  between  them,  not  even  the 
written  application  or  agreement,  can  be  used  to  vary  or  control 
its  interpretation.  Now,  according  to  this  rule,  if  the  parties 
had  agreed  in  writing  to  be  bound  by  Stearns's  representations, 
and  the  fact  had  been  omitted  in  the  policy,  it  could  not  be 
proved  by  reference  to  the  prior  written  agreement. 

11.  The  next  question  to  be  discussed  is  the  effect  of  the  ev- 
idence, supposing  it  admissible.  (The  counsel  then  comment- 
ed upon  the  different  terms  in  the  policies.) 
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Each  policy  was  a  separate  and  distinct  contract..  Neither 
could  be  modiified  by  another.  If  the  defendants  intended  to 
make  the  last  policy  like  that  of  1842,  by  binding  the  plaintiffs 
to  the  representations  of  Stearns,  and  omitted  it  by  mistake, 
such  mistake  cannot  be  corrected  on  the  law  side  of  the  court. 
Nor  would  this  court,  sitting  in  equity,  modify  the  policy  by 
inserting  Stearns's  representations  in  it.  If  the  omission  of  all 
reference  to  Steams  in  this  policy  was  at  the  request  of  the 
plaintiffs,  such  omission  forms  a  part  of  the  contract ;  if  it  was 
the  voluntary  act  of  the  defendants,  they  are  bound  by  it ;  and 
if  it  was  done  by  their  mistake,  the  plaintiffs  are  not  responsi- 
ble for  the  results  of  their  slovenly  mode  of  doing  business. 
Andrews  v.  Essex  F.  and  M.  Ins.  Co.,  3  Mason,  6 ;  Hogan  v. 
Delaware  Ins.  Co.,  1  Wash.  C.  G.  419;  1  Duer  on  Ins.  132, 
note  xi. ;  Graves  v.  Boston  Marine  Ins.  Co.,  2  Cranch,  419. 

III.  The  representations  of  Steams  form  no  part  of  this  pol- 
icy, because  they  are  not  incorporated  into  it,  nor  are  they  in 
any  way  referred  to  in  the  policy  as  forming  a  part  of  it.  Jef- 
ferson Ins.  Co.  V,  Cotheal,  7  Wend.  72 ;  Snyder  v.  Farmers' 
Ins.  and  Loan  Co.,  13  Wend.  92 ;  Farmers'  Ins.  and  Loan  Co. 
V.  Snyder,  16  Wend.  481 ;  3  Kent's  Com.  373 ;  Alston  v.  Me- 
chanics' Mutual  Ins.  Co.,  4  Hill,  329.  In  the  case  of  Hough- 
ton'v.  Manufacturers'  Mutual  Fire  Ins.  Co.,  8  Metcalf,  114,  it 
was  held  that  the  representations  of  the  assured  were  legally 
adopted  and  embodied  into  the  policy  as  a  part  of  the  contract. 
But  in  that  case  the  representations  were  annexed  to  the  poli- 
cy, and  the  court  say,  that  '<  the  policy,  by  the  manner  in  which 
it  refers  to  the  application  and  representations,  does  legally 
adopt  and  embody  them  as  a  part  of  the  contract."  But  in  this 
case  there  is  no  reference  whatever  in  the  policy  to  Stearns's 
representations. 

IT.  There  being  no  written  agreement  by  the  plaintiffs  to 
adopt  Stearns's  representations,  it  was  only  a  verbal  promise  to 
make  them  good.  But  this  is  contrary  to  4  Hill,  329,  and  22 
Pick.  200. 

T.  There  was  enor  in  the  last  instruction  of  the  court  to  the 
jury. 

The  counsel  for  the  defendants  in  error  argued  in  support  of 
the  following  points :  — 

1st.  That  the  insured  had  made  certain  representations, 
which  were  to  be  deemed  part  of  the  contract,  and  which  be- 
ing false,  and  the  loss  occurring  by  means  of  their  falsehood, 
DO  recovery  could  be  had. 

2d.  That  the  insured  failed  to  make  known  to  the  underwrit- 
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ers,  when  the  policy  was  obtained,  a  fact  material  to  the  risk, 
known  to  the  assured  and  unknown  to  the  underwriters,  and 
which  was  the  cause  of  the  loss,  and  therefore  the  policy  was 
void. 

I.  The  first  proposition  was  subdivided  into  the  following 
three  branches :  — 

1.  That  the  plaintiffs,  by  accepting  the  policy  of  August, 
1842,  made  Stearns's  representation  their  own,  so  that  it  might 
be,  and  in  fact  was,  afterwards  correctly  described  in  the  re- 
newal policy  declared  on  as  the  representation  of  the  assured. 

2.  That  by  applying  for  a  continuance  of  the  policy,  which 
was  based  solely  on  these  representations,  they  did,  in  legal  ef- 
fect, adopt  these  representations  into,  and  make  them  a  part  of, 
their  application ;  so  that  it  might  be,  and  in  fact  was,  correctly 
said  in  such  renewal  policy,  that  the  representation  was  con- 
tained in  the  application. 

3.  That  it  clearly  appearing,  by  the  policy  itself,  that  the 
original  policy  to  the  plaintiffs  was  issued  upon  the  representa- 
tion of  Stearns,  which  thereafter  was  to  be  binding  on  the 
plaintiffs,  and  was  referred  to  therein  as  the  representation  of 
the  assured,  and  that  the  subsequent  policies,  including  the  one 
declared  on,  were  merely  continuations  of  that  contract ;  and  it 
further  appearing  that  no  representation  was  ever  made  except 
the  one  made  by  Steams,  and  that  therefore  this  important 
clause  in  the  policy  could  refer  to  no  other,  and  is  senseless  and 
void  unless  it  refers  to  that ;  the  jury  were  rightly  instructed 
that  they  would  be  warranted  in  finding  that  the  plaintiffs  had 
adopted  the  representation  of  Stearns  as  a  part  of  this  policy. 
It  may  be,  that,  upon  the  actual  posture  of  the  evidence,  it  was 
not  a  question  for  the  jury,  because  there  was  no  fact  in  con- 
troversy ;  but  this  is  wholly  immaterial  if  the  jury  have  found, 
under  the  instructions  of  the  court,  a  verdict,  right  in  point  of 
law ;  the  only  difference  being  that  they  were  instructed  they 
might  so  find,  instead  of  being  told  they  must  so  find. 

II.  Upon  the  second  ground  of  defence.  This  seems  too 
clear  to  require  much  argument.  The  case  in  this  aspect  is, 
that  the  assured  make*  no  disclosure  respecting  the  fact  that 
lamps  were  used  in  the  picker-room ;  that  such  use  was  a  fact 
material  to  ^e  risk ;  that  such  use  then  existed,  and  was  known 
to  the  plaintiffs  and  unknown  to  the  defendants,  and  was  then 
intended  by  the  plaintiffs  to  be,  and  in  fact  was,  continued  af- 
ter the  policy  was  issued,  and  that  it  occasioned  the  loss.  A 
policy  made  under  such  circumstances  is  void.  It  is  not  ne- 
cessary to  show  that  a  contract  of  sale,  or  any  other  contract, 
would  be  void  for  a  similar  cause.    It  is  enough  that  a  contract 
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of  insurance  is  thus  avoided.  1  Wash.  161 ;  1  Phil,  on  Ins. 
214 ;  2  Duer,  380,  606 ;  6  Cranch,  279,  338 ;  1  Pet.  185 ;  2  Pet. 
25,  49 ;  10  Pet.  507,  612 ;  16  Pet.  496. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

The  original  action  in  this  case  was  assumpsit  by  the  plain- 
tiffs  in  error  on  a  policy  of  insurance,  made  August  13,  1845. 

From  the  detailed  statement  of  the  facts,  it  will  be  seen  that 
the  loss  occurred  on  the  13th  of  March,  1846,  and  was  to  be 
paid  to  the  Ogdensbui^  Bank,  which  held  the  title  to  the  prop- 
erty insured,  but  was  under  a  contract  in  a  certain  event  to 
convey  it  to  the  plaintiffs,  they  hi^ving  already  paid  for  it  in 
part. 

The  original  insurance  was  made  in  1834,  by  Jonathan 
Stearns,  who  had  mortgaged  to  the  bank  the  factory  insured, 
and  who  continued  most  of  the  time  till  the  loss  to  conduct 
its  operations  under  insurances  renewed  yearly,  often  in  differ- 
ent names,  —  stipulating  that  any  loss  should  be  paid  to  the 
^bank. 

In  April,  1834,  when  application  was  first  made  for  insur- 
ance, the  defendants,  doing  business  in  Boston  (Mass.),  put  nu- 
merous written  interrogatories  to  Stearns,  who  lived  in  Malone 
(New  York),  where  the  factory  was  situated,  and  to  one  of 
them  he  replied,  that  no  lamps  were  ^^  used  in  the  picking- 
room."  These  interrogatories,  and  the  answers  to  them,  were 
not  annexed  to  the  policy,  but  were  put  on  file  in  the  office ; 
and  the  policy  purported  to  have  been  ''made  and  accepted 
upon  the  representation  of  the  said  assured,  contained  in  his 
application  therefor,  to  which  reference  is  to  be  had,''  d&c,  d&c. 

No  new  representations  appear  to  have  been  made  at  the  dif- 
ferent renewals,  but  only  a  general  reference  to  representations, 
like  that  just  named ;  and  in  three  or  four  instances,  when  the 
policy  was  in  a.  new  name,  a  specific  statement  was  inserted 
that  the  insurance  was  entered  into  "  agreeably  to  the  represen- 
tations heretofore  made  by  Jonathan  Stearns." 

Referring  to  the  record  and  preliminary  statement  of  this 
case  for  other  details,  the  plaintiff  objected  first  to  the  compe- 
tency of  parol  evidence,  which  was  offered  to  p^ove  that  the 
representations  signed  by  Stearns,  and  on  file  wit  i  his  applica- 
tion, were  those  made  by  him,  and  to  the  instruction  of  the 
court,  that,  if  they  were  adopted  by  the  plaintiffs,  the  present 
policy  as  well  as  the  original  one  must  be  considered  as  found- 
<  d  on  them  and  void,  if  they  were  not  true. 

It  will  be  proper,  then,  to  consider  first  whether  this  parol  ev- 
idence was  competent  for  the  purpose  for  which  it  was  offered. 
21* 
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Without  meaning  to  impugn  the  great  elementary  principle, 
that  written  instruments  are  not  to  be  varied  or  contradicted 
by  parol,  it  suffices  to  say  here  that  this  testimony  was  not  ad- 
mitted to  vary  or  contradict  any  portion  of  what  had  been  writ- 
ten.    See  Phillips  v.  Preston,  5  Howard,  291. 

It  merely  went  to  identify  what  the  writing  in  the  policy  re- 
ferred to,  as  a  part  or  parcel  of  the  contract,  like  a  reference  in 
one  deed  or  contract  to  another  deed  or  contract.  13  Wendell, 
92;  Jennings  t;.  Chenango  Ins.  Co.,  2  Denio,  82;  Phillips  on 
Ins.  47  ;  16  Pick.  502 ;  1  D.  &  E.  343 ;  2  Brod.  &  Bingh.  553 ; 
4  Russ.  540;  20  Pick.  121;  1  Paige,  291;  8  Metcalf,  114, 
350  ;  4  Howard,  353 ;  3  Bam.  &  Aid.  299 ;  Wigram  on  Ext. 
Ev.  54,  55 ;  1  Hen.  Bl.  254 ;  2  Hen.  Bl.  577 ;  6  D.  &  K  710; 
1  Duer  on  Ins.  74 ' 

It  added  to  what  was  written  nothing,  it  subtracted  nothing, 
it  changed  nothing,  and  we  think  its  admission  was  legal. 

In  the  next  place,  the  instruction  that  the  plaintiffs  were 
bound  by  those  representations,  if  adopting  them  subsequently 
at  the  time  of  making  their  insurance,  accorded  with  both  the 
law  and  equity  of  the  transaction.  If  they  adopted  them  and 
induced  the  defendants  to  act  on  them,  it  would  operate  fraud- 
ulently to  let  them  be  disavowed  after  a  loss.  So  if  the  plain- 
tiffs ratified  them,  in  their  subsequent  application,  if  no  other 
representations  were  made  or  relied  on  except  these,  if  their 
attention  was  called  to  these ;  if  the  bank  was  a  party  in  inter- 
est through  all  these  insurances,  without  repudiating  these 
representations,  and  if  these  were  the  only  set  of  representations 
used  in  all  of  them,  it  surely  must  comport  with  justice,  as 
well  as  law,  to  have  them  govern. 

The  cases  of  like  subsequent  adoptions  and  ratifications  of 
what  had  been  done  before  by  others  are  very  numerous. 
Among  them  see  those  collected  in  Story  on  Agency,  ^^  252, 
253.  Even  ^'slight  circumstances  and  small  matters  will 
sometimes  suffice  to  raise  the  presumption  of  a  ratification." 
Ward  V,  Evans,  2  Ld.  Raym.  928;  3  Wash.  C.  C.  151;  13 
Wend.  114;  3  Chitty  Com.  L.  197. 

This  view  of  the  case,  standing  alone,  would  entitle  the  de- 
fendants to  be  discharged,  for  the  picking-room,  contrary  to 
these  rejMresentations,  had  a  lamp,  and  indeed  lamps,  in  it ;  and 
their  use  was  proved  to  be  the  cause  of  the  fire  which  destroyed 
the  factory. 

We  should,  therefore,  affirm  the  judgment  below  without 
further  inquiry,  did  not  the  bill  of  exceptions  disclose  another 
ruling,  which,  as  the  record  now  stands,  requires  consideration. 
When  the  judgment  below  is,  as  here,  well  sustained  by  the 
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opinion  entertained  on  a  decisive  point,  it  is  usually  of  no  con- 
sequence whether  another  point  was  correctly  ruled  or  not. 
But  as  the  bill  of  exceptions  in  this  case  was  drawn  up  by  the 
plaintiffs,  it  states  that  the  jury  were  instructed  to  find  a  ver- 
dict for  the  defendants  on  the  last  ground,  if  on  the  facts  the 
first  one  failed;  and  hence,  looking  to  the  record,  the  last 
ground  may  have  been  passed  on  by  the  jury,  and  have  influ- 
enced their  verdict.  To  be  sure,  the  report  of  this  case  below 
(in  2  Woodb.  &  Min.  472)  shows  that  a  verdict  was  taken  by 
agreement  of  parties,  or  ou\y  pro  forma,  in  order  to  bring  the 
questions  of  law  to  the  Supreme  Court ;  and  therefore,  that  no 
jury  could  in  truth  in  this  case  hsive  been  thus  influenced  or 
misled.  Yet  this  fact  not  appearing  on  the  record  brought 
here,  the  case,  till  revised  and  corrected  below  in  this  particu- 
lar, must  be  considered  as  if  the  jury  had  actually  examined 
both  grounds,  and  had  really  decided  upon  them.  But  even  on 
that  hypothesis,  if  the  second  point  was  properly  ruled,  no  oc- 
casion would  exist  for  sending  the  case  back  for  correction  in 
the  statement  as  to  the  verdict,  in  connection  with  the  first 
point.  ^ 

Wt^ether  it  was  properly  ruled  or  not  involves  a  question  of 
much  novelty,  being  in  one  aspect  of  it  a  case,  perhaps,  of  the 
first  impression,  and  without  any  precedent  to  govern  us,  and 
is  of  so  much  importance  in  insurances  as  to  deserve  great  cau- 
tion in  settling  it.  From  the  report  of  the  case  below,  before 
referred  to,  the  Circuit  Court,  though  alluding  to  the  last  point, 
do  not  appear  to  have  gone  into  any  critical  discussion  and 
opinion  on  it. 

But  the  bill  of  exceptions  being  so  drawn  up  as  to  exhibit  a 
positive  instruction  given  on  it  by  that  court  to  the  jury,  it  is 
necessary  for  us  to  examine  with  care  whether  an  instruction 
like  that  presented  here  could  legally  be  given. 

First,  then,  what  is  the  substance  of  that  supposed  instruc- 
tion? 

It  is,  that  if  no  representations  were  made  or  adopted  by  the 
plaintiffs,  they  would  not  be  entitled  to  recover,  if  lamps  were 
in  truth  used  in  the  picking-room,  which  were  conceded  to  be 
material  to  the  risk,  and  this  use  was  known  to  the  plaintiffs 
and  not  to  the  defendants,  and  this  use  was  meant  to  be  con- 
tinued, and  was  continued,  and  caused  the  present  loss.  In  the 
next  place,  what  must  be  considered  the  law  in  relation  to  this 
subject  ?  Little  doubt  exists,  that,  when  representations  are 
made  or  adopted,  the  denial  in  them  of  a  material  fact,  such  as 
here,  that  any  lamp  was  used  in  the  picking-room,  where  one 
or  more  was  in  truth  used,  makes  the  policy  void,  not  only 
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for  misrepresentation,  but  misdescription  and  concealment.  1 
Marshall  on  Ins.  481 ;  Ellis  on  Fire  and  Life  Ins.  68;  Dobsen 
V.  Sotheby,  1  Moody  &  Malk.  90;  6  Cowen,  673;  4  Mass. 
337. 

A  false  representation  avoids  the  policy,  because  it  either  mis- 
leads or  defrauds.  Livingston  et  al.  v.  Mar.  Ins.  Co.,  7  Cranch, 
332. 

In  such  a  state  of  things,  also,  the  insured  —  knowing  that 
he  is  asked  for  representations  to  enable  the  underwriter  to  de- 
cide properly  whether  he  will  insure  at  all,  and  if  so,  at  what 
premium  —  must  suppress  nothing  material  to  the  ri^k,  or  the, 
underwriter  will  not  stand  on  equal  grounds  with  himself,  and 
will  be  forced  to  act  in  the  dark  more  than  himself,  and  proba- 
bly to  misjudge.  1  Marshall  on  Ins.  473,  474,  note ;  Lynch 
V.  Dunsford,  14  East,  494 ;  Maryland  Ins.  Co.  v.  Ruden's  Ad., 
6  Cranch,  338,  and  Livingston  v.  Mar.  Ins.  Co.,  Ibid.  27ft; 
Columbian  Ins.  Co.  v,  Lawrence,-  10  Peters,  516;  McLanahan 
V.  Universal  Ins.  Co.,  1  Peters,  185;  2  Peters,  59;  2  Duer,  388, 
379,  411 ;  2  Caines,  57;  1  Wash.  C.  C.  162. 

Concealment  thus  would  operate  in  some  cases  as  a  fraud, 
and  in  all  will  make  the  risk  very  different  from  what  the  in- 
surer knew  and  agreed  to.  3  Burr.  1905;  Ellis  on  Fire  and 
Life  Ins.,  38. 

But  the  hypothetical  position  presented  by  this  record  is  that 
the  law  would  be  the  same,  provided  no  representations  what- 
ever were  made,  and  in  this  form  it  does  not,  in  the  statd  of 
facts  exhibited  in  the  record,  meet  with  the  sanction  of  this 
court.  The  chief  controversy  appears  to  have  been- concerning 
the  first  point ;  and  when  this  last  question  was  made  a  part  of 
the  case  by  agreement  of  counsel,  it  was  not  known  whether 
this  court  would  consider  the  original  representations  by  Steams 
as"  adopted,  and  thus  binding  on  those  subsequently  insured. 
Independent  of  those,  none  appear  to  have  been  made  or  asked. 

Representations,  however,  in  insurances,  it  is  well  known, 
almost  invariably  exist,  either  written  or  parol.  Columbian 
Ins.  Co.  V.  Lawrence,  2  Peters,  49 ;  S.  C,  10  Peters,  515.  But 
they  are  not  usually  named  or  incorporated  in  the  policy,  ex- 
cept on  the  continent  of  Europe.  3  Kent,  237 ;-  9  Bam.  & 
Cress.  693. 

It  is  fair  to  presume,  that  they  took  place  in  all  the  reported 
cases  on  insurance,  though  often  not  named,  unless  the  contrary 
is  expressly  stated,  as  they  are  in  general  '^  the  principal  in- 
ducements to  contract,  and  furnish  the  best  grounds  upon  which 
the  premium  can  be  calculated."    (1  Marsh,  on  Ins.  450.^ 

But  the  relation  of  the  parties  seems  entirely  changed,  if  the 
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insurer  asks  no  information  and  the  insured  makes  no  represen- 
tations. That  is  the  chief  novelty  in  this  question,  as  hypo- 
thetically  stated  in  the  bill  of  exceptions.  We  think  that  the 
governing  test  on  it  must  be  this,  — it  must  be  presumed  that 
the  insurer  has  in  person  or  by  agent  in  such  a  case  obtained 
all  the  information  desired  as  to  the  premises  insured,  or  ven- 
tures to  take  the  risk  without  it,  and  that  the  insured,  being 
asked  nothing,  has  a  right  to  presume  that  nothing  on  the  risk 
is  desired  from  him. 

This  rule  must  not  be  misapprehended  and  supposed  to  rest 
on  a  principle  different  and  somewhat  ordinary,  that  insurers 
are  always  to  be  expected  to  possess  some  general  knowledge 
of  such  matters  as  they  deal  with,  independent  of  inquiries  to 
the  assured.     8  Peters,  582. 

Nor  on  the  position  well  settled,  that  the  insurer  must  be 
presumed  to  know  what  is  material' ia  thQ  course  of  any  par- 
ticular trade,  — its  usages  at  home  and  abroad,  and  those  trans- 
actions which  are  public,  and  equally  open  to  the  knowledge  of 
both  parties.  Hazard's  Ad.  v.  New  England  Mar.  Ins.  Co.,  8 
Peters,  657;  2  Dqer  on  Ins.  379,  478;  3  Kent's  Com.  285, 
286 ;  Green  v.  Merchants'  Ins.  Co.,  10  Pick.  402;  4  Mason, 
C.  C.  439,'  Buck  et  al.  v.  Chesapeake  Ins.  Co.,  1  Peters,  160. 
Nor  on  any  special  usage  proved,  as  in  Long  v.  Duff,  2  Bos.  & 
Pul.  210,  that  it  was,  in  a  case  like  thu,  the  duty  of  <'  the  un- 
derwriter to  obtain  this  information  for  himself." 

But  when  representations  are  not  asked  or  given,  and  with 
only  this  genercd  knowledge  the  insurer  chooses  to  assume  the 
risk,  he  must  in  point  of  law  be  deemed  to  do  it  at  his  peril. 
It  has  been  justly  remarked,  in  a  case  somewhat  like  this  in 
principle,  —  <<  With  this  knowledge,  and  without  asking  a  ques- 
tion, the  defendant  underwrote;  and  by  so  doing  he  took  the 
knowledge  of  the  state  of  the  place  upon  himself,"  &c,  1  Mar- 
shall on  Ins.  481,  482  ;  Carter  v.  Boehm,  3  Burr.  1905. 

In  cases  of  fire  insurance,  also,  the  underwriters  may  be  con- 
sidered as  more  likely  to  do  this  than  in  marine  insurance ;  be- 
cause the  subject  insured  is  usually  situated  on  land  and  nearer, 
so  as  to  be  examined  easier  by  them  or  their  agents ;  and  the 
circumstances  connected  with  it  are  more  uniform  and  better 
known  to  all.  1  Har.  So  Gill,  295 ;  Burrit  v.  Saratoga  M.  F. 
Ins.  Co.,  5  Hill,  192. 

It  is  true,  that,  from  what  is  reasonable  and  just,  some  excep- 
tions must  exist  to  this  general  rule,  though  none  of  them  are 
believed  to  cover  the  present  case.  Thus  the  insurer  must  be 
supposed,  if  no  special  information  has  been  asked  or  obtained, 
to  take  the  risk,  on  the  hypothesis  that  nothing  unusual  exists 
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enhancing  the  risk ;  and  hence,  as  in  this  case,  if  lamps  are 
used  in  the  picking-room,  which  do  enhance  it,  he  must  show 
that  their  use  in  the  manner  practised  was  unusual  or  not  cus- 
tomary, and  then,  though  no  representations  had  been  asked  or 
made,  he  would  make  out  a  case,  where  it  was  the  duty  of  the 
insured  to  inform  him  of  the  fact,  and  where  suppressio  vert 
would  be  as  improper  and  injurious  as  suggestio  falat.  Living- 
ston V.  Mar.  Ins.  Co.,  6  Cranch,  281. 

So  if  any  extrinsic  peril  existed,  outside  and  near  a  building 
insured,  and  which  increased  the  risk,  the  insiued  should  com- 
municate that,  though  not  requested.  Bufe  v.  Turner,  6  Taunt. 
338 ;  Walden  v.  Lou.  Ins.  Co.,  12  Louis.  134.  But  as  to  the 
ordinary  risks  connected  with  the  property  insured,  if  no  repre- 
sentations whatever  are  asked  or  given,  the  insurer  must,  as  be- 
fore remarked,  be  supposed  to  assume  them ;  and,  if  he  acts 
without  inquiry  anywhere  concerning  them,  seems  quite  as 
negligent  as  the  insured,  who  is  silent  when  not  requested  to. 
speak.  The  conclusions  on  the  whole  case  then  are,  that  the 
defendants  are  entitled  to  be  discharged  on  the  first  ground 
upon  the  merits;  because  the  plaintiffs  were  interrogated  in 
writing  on  this  very  fact  and  risk,  or  others  were,  whose  an- 
swers they  adopted ;  and  the  truth  was  not  disclosed  in  their 
representations  in  reply,  when  it  is  conceded  to  have  been  mate- 
rial to  the  risk ;  and  therefore,  by  the  express  stipulations  of 
this  policy,  as  well  as  by  tLe  general  principles  of  the  law  of 
insurance,  the  plaintiffs  should  not  recover.  But  our  judgment 
cannot  be  rendered  on  this  conclusion,  standing  alone,  because 
the  second  point  is  connected  with  it  in  the  form  before  ex- 
plained. Again,  the  defendants  would  be- entitled  to  be  dis- 
charged under  the  second  point  on  the  ground,  which  accords 
with  the  truth  here,  that  representations  were  really  made  on 
this  subject ;  but  not,  if  none  whatever  were  made,  according 
to  what  is  hypothetically  suggested  in  the  record.  The  judg- 
ment below  must,  therefore,  be  reversed,  for  the  purpose  of  cor- 
xecting  what  is  defective  in  the  manner  of  stating  how  the 
verdict  was  taken  and  how  the  last  question  stood  by  itself  on 
the  facts  proved ;  and  the  case  must  be  remanded  to  the  court 
below,  with  instructions  to  take  all  proper  steps  to  carry  into 
effect  the  views  presented  in  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
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court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  for  the  pur- 
poses of  correcting  what  is  defective  in  the  manner  of  stating 
how  the  verdict  was  taken,  and  how  the  last  question  stood  hj 
itself  on  the  facts  proved,  and  that  this  cause  be,  a^d  the  jsame 
is  hereby,  remanded  to  the  said  Circuit  Court  for  further  pro- 
ceedings to  be  had  therein  in  conformity  to  the  opinion  of  this 
court. 


Nathaniel  Lobd,  Plaintiff  in  siiaoKf  v.  John  W.  Veazib, 
Defendant. 

Whero  it  «ppean  to  thif  conrtf  from  affidaviti  and  other  eridenoe  filed  by  persona . 
not  parties  to  a  suit,  that  there  is  no  real  dispute  between  the  plaintiff  and  de* ' 
fendant  in  the  suit,  bat,  on  the  contrary,  that  their  interest  is  one  and  the  same, 
and  is  adrerM  to  the  interests  of  the  'p*^^  ^bo  filed  the  affldavitSi  the  judg- 
ment of  the  Circoit  Court  entered  pro  forma  is  a  nullity  and  void,  and  no  writ  of 
enor  will  lie  upon  it*    It  must^  therefore,  be  dismissed. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Maine. 

A  motion  was  made  by  Mr.  Moor,  upon  his  own  account 
and  also  as  counsel  for  the  City  Bank,  at  Boston,  to  dismiss 
the  appeal,  upon  the  ground  that  it  was  a  fictitious  case,  got 
up  between  said  parties  for  the  purpose  of  settling  legal  ques- 
tions upon  which  he,  the  said  Moor  and  the  City  Bank,  had 
a  lai^e  amount  of  property  depending.  The  motion  made  by 
Mr.  Moor  upon  his  individual  account  was  to  dismiss  the  ap- 
peal ;  that  made  by  him  as  counsel  for  the  City  Bank  was  in 
the  alternative,  either  to  dismiss  the  suit,  or  order  the  same 
back  to  the  Circuit  Court  for  trial,  and  allow  the  said  City 
Bank  to  be  heard  in  the  trial  of  the  same. 

It  appeared  upon  the  documents  and  affidavits  filed,  that,  in 
1842,  the  Bangor  and  Piscataquis  Canal  and  Railroad  Company, 
in  the  State  of  Maine,  which  had  been  chartered  by  the.  State, 
executed  a  deed  to  the  City  Bank,  at  Boston,  by  virtue  of 
which  that  bank  claimed  to  hold  the  entire  property  of  the 
company. 

In  1846,  the  Legislature  of  Maine  granted  to  William  Moor 
and  Daniel  Moor,  Jun.,  their  associates  and  assigns,  the  sole 
right  of  navigating  the  Penobscot  River. 

In  July,  1847,  an  act  was  passed  additional  to  the  charter  of 
the  first-named  company,  by  virtue  of  which  a  reorgatrization 
took  place.     The  City  Bank  claimed  to  be  the  sole  proprietors 
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or  beneficiaries  under  this  new  charter,  >and  John  W.  Yeazie, 
who  held  a  large  number  of  shares  in  the  original  company, 
claimed  that  the  management  and  control  were  granted  to  the 
stockholders. 

In  August,  1848,  John  W.  Teazie  and  Nathaniel  Lord  exe- 
cuted a  written  instrument,  which  purported  to  be  a  convey- 
ance by  Teazie  to  Lord  of  250  shares  of  the  stock  of  the 
railroad  company,  for  the  consideration  of  $  6,000.  This  deed 
contained  the  following  covenant :  — 

"  And  I  do  hereby  covenant  and  agree  to  and  with  the  said 
Lord,  that  I  will  warrant  and  defend  the  said  shares,  and  all 
property  and  privileges  of  said  corporation  incident  thereto,  to 
the  said  Lord,  his  executors,  administrators,  and  assigns,  and 
that  the  said  shares,  property,  and  privileges  are  free  and  clear 
of  all  encumbrances ;  and  I  further  covenant  with  said  Lord, 
that  the  stockholders  of  said  company  have  the  right  to  use 
the  waters  of  the  Penobscot  River  within  the  limits  mentioned 
in  their  charter  for  the  purposes  of  navigation  and  transporta- 
tion by  steam  or  otherwise." 

In  September,  1848,  this  action  on  the  above  covenant  was 
docketed  by  consent,  and  a  statement  of  facts  agreed  upon  by 
the  respective  counsel,  under  which  the  opinion  of  the  court 
.was  to  be  taken,  viz.  that  if  the  claim  of  the  City  Bank  was 
valid,  'then  the  plaintiff  was  entitled  to  recover;  or  if  the 
canal  and  railroi^d  company,  or  the  stockholders  thereof,  had 
not  a  right  to  navigate  the  river,  then  the  plaintiff  was  also  en- 
titled to  recover.     This  last  prayer  involved  Moor's  right. 

In  October,  1848,  the  court,  held  by  Mr.  Justice  Ware,  gave 
judgment  for  the  defendant  pro  forma^  at  the  request  of  the 
parties,'  ia  order  that  the  judgment  and  question  might  be 
brought  before  this  court,  and  the  case  was  brought  up  by  writ 
of  error,  as  before  mentioned. 

On  the  31st  of  January,  1849,  the  record  was  filed  in  this 
court,  and  on  theiid  of  February,  printed  arguments  of  coun- 
sel were  filed,  and  the  case  submitted  to  the  court  on  the  5th. 
It  was  not  taken  up  by  the  court,  but  continued  to  the  next 
term. 

6n  the  28th  of  December,  1849,  Mr.  Wyman  B.  S.  Moor 
filed,  with  the  motion  to  dismiss,  as  above  mentioned,  an 
affidavit,  stating  the  pendency  of  a  suit  by  him  against  Yeazie 
in  the  courts  of  Maine,  which  involved  the  same  right  of 
navigating  the  rivcjr  -which  was  one  of  the  points  of  the  pres- 
ent case.  He  further  stated  his  belief,  that  this  case  was  a 
feigned  issue,  got  up  collusively  between  the  said  Lord  and 
Yeazie,  for  the  purpose  of  prejudicing  his  (Moor's)  rights,  and 
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obtaining^the  judgment  of  this  court  upon  principles  of  law 
affecting  a  large  amount  of  property,  in  which  he  and  others 
were  interested. 

When  the  motion  came  on  for  argument,  a  number  of  affi- 
davits were  filed  in  support  of  and  against  the  motion.  It  is 
unnecessary  to  state  their  contents,  as  they  were  not  particu- 
larly commented  on  by  the  court.  They  proved  that  none  of 
the  persons  whose  interest  was  adverse  to  that  of  the  plaintiff 
and  defendant  had  any  knowledge  of  these  proceedings,  until 
after  the  case  was  removed  to  this  court,  and  submitted  for  de- 
cision on  printed  arguments,  although-  one  or  more  of  those 
most-  deeply  interested  resided  in  the  town  in  which  Lord, 
one  of  the  parties,  lived. 

The  motion  was  argued  by  Mr,  Moor^  in  support  of,  and  Mr. 
Bradbury  and  Mr,  Hamlin  against  it. 

In  support  of  the  motion  to  dismiss,  these  points  were  taken 
by  Mr.  Mow :  — 

1.  That  a  fictitious  suit,  or  a  feigned  issue,  or  a  suit  institut- 
ed by  persons  to  try  the  rights  of  third  persons,  not  parties  to 
the  record,  is  a  contempt  of  court,  and  will  be  dismissed  on 
motion.  Hbskins  v.  Lord  Berkeley,  4  Term  R.  402 ;  3  Bl.  Com. 
452 ;  R.  J.  Elsam,  an  attorney,  3  Barn.  &  Cress.  597  ;  2  Inst. 
215;  Brewster  v.  Eitchin,  Comb.  425;  Coxe  v,  Phillips,  Cas. 
Temp.  Hard  wick,  237  ;  Fletcher  v.  Peck,  6  Cranch,  147, 148. . 

2.  That  any  person  as  amicus  curies  may  make  the  motion. 
Rex  V.  Veaux,  Comb.  13  ;  Dove  v.  Martin,  Comb.  170  ;  Brown 
V,  Walker,  2  Showers,  406 ;  Cox  v.  Phillips,  before  cited. 

3.  A  suit  may  be  shown  to  be  fictitious,  either  by  inspection 
of  the  record  or  by  evidence  aliunde^  or  by  both.  The  case  of 
R.  J.  Elsam,  before  cited ;  Hoskins  v.  Lord  Berkeley,  before 
cited ;  Fletcher  v.  Peck,  before  cited  ;  Coxe  v.  Phillips,  before 
cited. 

4»  That  this  is  a  fictitious  suit,  or  a  suit  amicably  instituted 
and  conducted,  to  affect  the  rights  of  other  parties,  will  appear 
from  the  record. 

6.  That  it  is  an  amicable  or  fictitious  suit  appears  from  the 
facts,  that  the  suit  in  equity  in  the  Supreme  Judicial  Court  of 
Maine,  Moor  v.  Yeazie,  involves  the  same  question  as  to  the 
construction  and  constitutionality  of  the  act  set  forth  in  print- 
ed case,  and  marked  G,  as  are  involved  in  the  case  at  bar,  and 
that  the  plaintiff  in  error  is  the  son*in-Iaw,  and  the  defendant 
in  error  is  the  son,  of  said  Samuel  Teazie. 

That  said  suit  was  in  contemplation  before  the  institution  of 
this  suit. 

VOL.  VIII.  22 
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That  the  defendant  in  error  has  heretofore  set  up  the  same 
claim  to  the  property  of  said  railroad  company  against  the  City 
Bank  as  is  involved  in  this  suit. 

That  the  existence  of  this  suit  was  kept  from  the  knowledge 
of  the  parties  really  interested,  till  the  writ  of  error  was  en- 
tered here. 

This  court  sits  for  the  correction  of  errors  of  inferior  courts, 
and  not  to  adjudicate  upon  the  agreement  of  parties. 

There  has  heen  no  such  judgment  in  this  suit  that  this  court 
will  revise  by  writ  of  error.  Judiciary  Act  of  1789,  ^  22  ( 1  Stat. 
at  Large,  84);  Act  of  April  29,  1802,  ch.  31,  ^  6  (2  Stat,  at 
Large,  159) ;  Lanusse  v.  Barker,  3  Wheat.  137,  147 ;  McDonald 
V.  Smalleyetal.,  1  Pet.  621;  Shankland  v.  The  Corporation  of 
Washington,  6  Peters,  390 ;  Stimpson  v.  Westchester  Railroad 
Co.,  3  Howard,  563 ;  Dewolf  v.  Usher,  3  Peters,  269  ;  Zelier's 
Leasee  v.  Eckert,  4  Howard,  298. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

The  court  is  satisfied,  upon  examining  the  record  in  this  case, 
and  the  affidavits  filed  in  the  motion  to  dismiss,  that  the  con* 
tract  set  out  in  the  pleadings  was  made  for  the  purpose  of  in- 
stituting this  suit,  and  that  there  is  no  real  dispute  between  the 
plaintiff  and  defendant.  On  the  contrary,  it  is  evident  that 
their  interest  in  the  question  brought  here  for  decision  is  one 
and  the  same,  and  not  adverse ;  and  that  in  these  proceed- 
ings the  plaintiff  and  defendant  are  attempting  to  procure 
the  opinion  of  this  court  upon  a  question  of  law,  in  the  decis- 
ion of  which  they  have  a  common  interest  opposed  to  that  of 
other  persons,  who  are  not  parties  to  this  suit,  who  had  no 
knowledge  of  it  while  it  was  pending  in  the  Circuit  Court, 
and  no  opportunity  of  being  heard  there  in  defence  of  their 
rights.  And  their  conduct  is  the  more  objectionable,  because 
they  have  brought  up  the  question  upon  a  statement  of  facts 
agreed  on.  between  themselves,  without  the  knowledge  of  the 
parties  with  whom  they  were  in  truth  in  dispute,  and  upon  a 
judgment  />ro  /onna  entered  by  their  mutual  consent,  without 
any  actual  judicial  decision  by  the  court.  It  is  a  question,  too, 
in  which  it  appears  that  property  to  a  very  large  amount  is  in- 
volved, the  right  to  which  depends  on  its  decision. 

It  is  proper  to  say  that  the  counsel  who  argued  here  the  mo- 
tion to  dismiss,  in  behalf  of  the  parties  to  the  suit,  stand  entirely 
acquitted  of  any  participation  in  the  purposes  for  which  these 
proceedings  were  instituted ;  and  indeed  could  have  had  none, 
as  they  were  not  counsel  in  the  Circuit  Court,  and  had  no  con- 
cern with  the  case  until  after  it  came  before  this  court.    And 
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we  are  bound  to  presume  that  the  counsel  who  conducted  the 
case  in  the  court  below  were  equally  uninformed  of  the  design 
and  object  of  these  parties ;  and  that  they  would  not  know- 
ingly have  represented  to  the  court  that  a  feigned  controversy 
was  a  real  one. 

It  is  the  office  of  courts  of  justice  to  decide  the  rights  of 
persons  and  of  property,  when  the  persons  interested  cannot  ad- 
just them  by  agreement  between  themselves, — and  to  do  this 
upon  the  full  hearing  of  both  parties*  And  any  attempt^  by  a 
mere  colorable  dispute,  to  obtain  the  opinion  of  the  court  upon 
a  question  of  law  which  a  party  desires  to  know  for  his  own 
interest  or  his  own  purposes,  when  there  is  no  real  and  substan- 
tial controversy  between  those  who  appear  as  adverse  parties  to 
the  suit,  is  an  abuse  which  courts  of  justice  have  always  repre- 
hended, and  treated  as  a  punishable  contempt  of  court. 

The  suit  is  spoken  of^  in  the  affidavits  filed  in  support  of  it, 
as  an  amicable  action,  and  the  proceeding  defended  on  that 
ground.  But  an  amicable  action,  in  the  sense  in  which  these 
words  are  used  in  courts  of  justice,  presupposes  that  there  is  a 
real  dispute  between  the  parties  concerning  some  matter  of 
right.  And  in  a  case  of  that  kind  it  sometimes  happens,  that, 
for  the '  purpose  of  obtaining  a  decision  of  the  controversy, 
without  incurring  needless  expense  and  trouble,  they  agree  to 
conduct  the  suit  in  an  amicable  manner,  that  is  to  say,  that 
they  will  not  embarrass  each  other  with  unnecessary  forms  or 
technicalities,  and  will  mutually  admit  facts  which  they  know 
to  be  true,  and  without  requiring  proof,  and  will  bring  the 
point  in  dispute  before  the  court  for  decision,  without  subjecting 
each  other  to  unnecessary  expense  or  delay.  But  there  must 
be  an  actual  controversy,  and  adverse  •  interests.  The  amity 
consists  in  the  manner  in  which  it  is  brought  to  issue  before 
the  court.  And  such  amicable  actions,  so  far  from  being  ob- 
jects of  censure,  are  always  approved  and  encouraged,  because 
they  facilitate  greatly  the  administration  of  justice  between  the 
parties.  The  objection  in  the  case  before  us  is,  not  that  the 
proceedings  were  amicable,  but  that  there  is  no  real  conflict  of 
interest  between  them ;  that  the  plaintiff  and  defendant  have 
the  same  interest,  and  that  interest  adverse  and  in  conflict  with 
the  interest  of  third  persons,  whose  rights  would  be  seriously 
affected  if  the  question  of  law  was  decided  in  the  manner  that 
both  of  the  parties  to  this  suit  desire  it  to  be. 

A  judgment  entered  under  such  circumstances,  and  for  such 
purposes,  is  a  mere  form.  The  whole  proceeding  was  in  con- 
tempt of  the  court,  and  highly  reprehensible,  and  the  learned 
district  judge,  who  was  then  holding  the  Circiiit  Court,  un- 
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doubtedly  suffered  the  judgment  pro  forma  to  be  entered  under 
the  impression  that  there  was  in  fact  a  controversy  between  the 
plaintiff  and  defendant,  and  that  they  were  proceeding  to  ob* 
tain  a  decision  upon  a  disputed  question  of  law,  in  which  they 
had  adverse  interests.  A  judgment  in  form,  thus  procured,  ia 
the  eye  of  the  law  is  no  judgment  of  the  court.  It  is  a  nullity, 
and  no  writ  of  error  will  lie  upon  it.  This  writ  is,  therefore, 
dismissed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of « the  United  States  for  the  Dis* 
'^trict  of  Maine,  and  was  argued  by  counsel,  and  it  appearing  to 
the  court  hiere,  from  the  affidavit  and  other  evidence  filed  in 
the  case  by  Mr.  Moor,  in  behalf  of  third  persons  not  parties  to' 
this  suit,  that  there  is  no  real  dispute  between  the  plaintiff  and 
defendant  in  this  suit,  but,  on  the  contrary,  that  their  interest 
is  one  and  the  same,  and  is  adverse  to  the  interests  of  the  persons 
aforesaid,  it  is  the  opinion'  of  this  court,  that  the  judgment  of 
the  Circuit  Court  entered  pro  forma  in  this  case  is  a  nullity  and 
void,  and  that  no  writ  of  error  will  lie  upon  it.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  ^y  this  court, 
that  the  writ  of  error  be,  and  the  same  is  hereby,  dismicised, 
each  party  paying  his  own  costs,  and  that  this  caucfe  be,  and 
the  same  is  hereby,  remanded  to  the  said  court,  to  be  dealt  with 
as  law  and  justice  may  require. 


Elijah  Peale,  Trustee  and  Assignee  op  the  President,  Direc- 
tors, AND  Company  of  the  Agricultural  Bank  of  Mississippi, 
Plaintiff  in  error,  r.  Martha  Phipps  and  Mary  Rice,  who  is- 
authorized  and  assisted  in  the  Suit  bt  her  Husband,  Charles 
Rice. 

An  error  in  a  citation,  calling  Mary  Rice  the  wife  of  Charled  Bowers,  whereas  she 
was  the  wife  of  Charles  Rice,  is  not  fatal  in  a  case  comine  from  Louisiana.  The 
practice  there  is  for  the  husband  to  assent  when  the  wife  orings  a  suit,  so  that  his 
name  is  merely  a  matter  of  form. 

Nor  is  it  a  fatal  error  when  the  citation  was  issned  at  the  instance  of  E.  Peale  as 
plaintiff  in  error,  instead  of  Elijah  Peale,  Trustee  of  the  Agricultural  Bank  of 
Mississippi. 

The  acceptance  of  the  ser\'ice  of  the  citation  by  the  attorney  for  the  paitiet  shows 
that  the  error  led  to  no  misapprehension. 

This  case  was  brought  up,  by  writ  of  error,  from  Louisiana, 
and  a  motion  was  made  by  A/r.  Henderson  to  dismiss  it,  upon 
the  grounds  stated  in  the  opinion  of  the  court. 
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A  motion  iamade  to  dismiss  this  writ  of  error  on  three 
grounds :  — 

1.  Because  there  is  no  citation  to  the  defendants  in  error, 
as  the  law  requires.  .  > 

2.  Because  the  citation  is.  addressed  to  Martha^  Phipps 
and  Mary  Rice,  "  wife  of  George  Bowers,  and  b*y  him  as- 
sisted," who  are  not  the  persons  or  parties  defendants  in  the 
record. 

3.  Because  said  citation  is  stated  to  have  been  issued  at 
the  instance  of  E.  Peale,  as  plaintiff  in  error,  —  instead  of 
Elijah  Peale,  Trustee  of  the  Agricultural  Bank  of  Mississip- 
pi, &c. 

The  suit  was  brought  by  Martha  Phipps  and  Mary  Rice ; 
and  in  the  petition  they  are  called  Martha.  Phipps  and  Mary 
Bowers,  wife  of  .Charles  Rice,  ''  who  is  authorized  and  assisted 
ill  this  suit  by  her  said  husband,  Charles."  The  defendant  is 
named  ''  Elijah  Peale,  in  his  capacity  of  Trustee  and  Assignee 
of  the  President,  Directors,  and  Company  of  the  Agricultural 
Bank  of  Mississippi."  The  decree  is  in  favor  of  Martha  Phipps 
and  Mary  Rice. 

The  citation  appears  to  have  been  issued  by  E.  Peale,  and 
was  directed  to  Martha  Phipps  and  Mary  Rice,  *^  wife  of  George 
Bowers,  .and  by  him  assisted."  And  the  service  of  the  citation 
was  accepted  by  S.  S.  Prentiss,  plaintiff's  attorney,  at  New  Or- 
leans, the  22d  of  Ck^tober,  1849. 

The  names  of  the  defendants  in  error  are  correctly  stated  in 
the  citation,  except  that  Mary  Rice  is  represented  as  the  wife 
of  George  Bowers,  instead  of  the  wife  of  Charles  Rice.  Un- 
der the  procedure  in  Louisiana,  the  husband  is  named  in  the 
petition  as  assenting  to  the  suit  brought  in  the  name  of  his 
wife.  He  is  not  a  party  to  the  suit,  nor  is  he  responsible  for 
costs.  The  use  of  the  name  of  the  husband  is  merely  formal, 
and  the  misnomer  alleged  could  not  have  misled  the  defeddants 
in  error.  Nor  could  they  have  been  misled  by  the  omission  in 
the  notice  of  the  capacity  of  trustee,  in'  which  the  defendant 
below  was  sued,  and  in  which  he  necessarily  prosecutes  the 
writ  of  error.  The  acceptance  of  the  service  of  the  notice  by 
the  counsel  of  the  defendants  in  error,  ly^ithout  exception, 
shows  that  there  could  have  been  no  misapprehension  in  regard 
to  it.     The  motion  to  dismiss  the  case  is  overruled. 

Order. 

On  consideration  of  the  motion  to  dismiss  this  writ  of  error, 
submitted  to  the  court  by  General  Henderson,  on  a  prior  day 

22* 
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of  the  present  term  of  this  court,  to  wit,  on  Friday ^  the  28th 
ultimo,  it  is  now  here  ordered  by  this  court,  that  said  motion 
be,  and  the  same  is  hereby,  overruled. 


Jacob  P.  Wilson,  Complainant,  v.  Daniel  Babnttm. 

The  following  q|iiestion,  sent  up  to  this  oonrt  upon  a  certificate  of  diTision  in  opinion 
between  the  judges  of  the  Circuit  Court, — viz.  "Whether,  according  to  the  tme 
coDstmctioD  of  the  Woodworth  patent,  as  amended,  the  machines  made  or  used 
by  the  defendant  at  the  time  of  filing  the  bill,  or  either  of  them  simplyl  do  or  do 
not  infringe  the  said  amended  letters  patent  ?  "  —  is  a  qnestion  of  fact,  over  which 
this  conrt  has  no  jurisdiction. 

The  jurisdiction  giren  to  it  by  statute  in  certified  cases  only  extends  to  points  of 
law. 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania  upon  a  certifi- 
cate of  division  in  opinion  between  the.  judges  thereof. 

It  is  not  necessary  to  do  more  than  insert  the  statement  of 
facts  and  point  of  division,  as  they  are  found  in  the  recori 

Statement  of  Facts  and  Point  of  Division  of  Judges. 

United  StaItes  of  America,  Eastern  District  of  Pennsylvania. 

At  a  Circuit  Court  of  the  United  States,  begun  and  held  at 
the  city  of  Philadelphia,  for  the  Eastern  District  of  Pennsylva- 
nia, on  the  13th  day  of  November,  in  the  year  of  our  Lord  1849. 

Present,  the  Honorable  Robert  C.  Grier,  and  the  Honorable 
John  E.  Kane. 

Jacob  P.  Wilson  v.  Daniel  Barnum. 

Statement  of  Facts, 

This  was  a  suit  in  equity.  The  bill  was  filed  April  5th, 
1849,  by  the  plaintiff,  as  assignee  of  letters  patent  issued  to 
William  Woodworth.  After  due  notice,  a  motion  was  made 
for  a  special  injunction,  which  was  fully  heard  before  his  Honor, 
John  K.  Kane,  at  a  regular  Circuit  Court,  on  the  21st,  22d, 
23d,  24th,  and  25th  days  of  May,  A.  D.  1849,  his  Honor,  Judge 
Grier,  being  absent.  The  defendant  resisted  the  motion,  and 
f\WA  affidavits  on  his  part,  when,  after  a  full  hearing  of  the 
jn'iriies  and  arguments  of  counsel,  on  the  1st  day  of  June, 
IS  19,  a  special  injunction  was  granted,  a  copy  of  which  is  an- 
nexed to  this  statement.  Afterwards,  on  the  4th  day  of  June, 
18 19,  the  defendant  filed  an  answer,  setting  up  the  fact  of  his 
liLtving  a  patent  for  his  machine,  and  denying  all  similarity  be- 
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tween  it  aad  that  of  the  plaintiff;  which  same  defence  had 
been  previously  set  up  by  the  said  affidavits,  on  the  hearing 
of  the  motion  for  the  injunction.  Afterwards,  on  the  29th 
day  of  June,  1849,  a  motion  was  made  by  the  defendant  to 
dissolve  the  injunction,  which  motion  was  duly  argued  on  the 
bill  and  affidavits  on  the  part  of  the  plaintiff,  and  on  the  an- 
swer and  affidavits  on.  the  part  of  the  defendant ;  and  on  the 
Ist  day  of  August,  1849,  an  order  was  made  in  the  cause  di- 
recting an  issue  to  be  tried  by  a  jury,  for  the  purpose  of  ascer- 
taining whether  the  machines  of  the  defendant  were  or  were 
not  infringements  of  the  machine  of  the  {daintiff,  and  ordering 
the  injunction  to  stand,  on  the  plaintiff  giving  security  to  the 
defendant  in  the  sum  of  ten  thousand  dollars,  which  was  done. 

The  issue  came  on  to  be  tried  by  a  jury  on  the  17th  day  of 
October,  1849,  and  after  a  protracted  trial,  the  jury  was  dis- 
charged, not  being  able  to  agree. 

At  this  present  term  of  the  court,  both  of  the  judges  being 
present,  a  motion  was  made  by  the  defendant  to  dissolve  the 
injunction,  and  arguments  of  counsel  were  heard  thereon. 
Thereupon,  without  any  decision  being  had  on  said  motion, 
and  upon  an  agreement  of  the  parties,  with  the  consent  and  by 
the  direction  of  the^  court,  this  cause  was  brought  to  a  final 
hearing  on  the  pleadings  and  the  proofs  which  had  been  taken 
herein,  as  well  as  on  the  proofs  and  evidence  which  were  put 
in  on  the  trial  of  the  issue  before  the  jury,  and  which  last- 
named  proofs  and  evidence  were,  for  the  purpose  of  said  final 
hearing,  considered  as  proofs  in  this  cause. 

The  pleadings  were  a  bill,  an  answer,  and  a  replication, 
copies  of  which  are  hereunto  annexed,  and  a  copy  of  all  the 
proofs  and  evidence  used  on  said  final  hearing  is  also  hereunto 
annexed. 

On  said  final  hearing,  it  appeared  and  was  determined  by  the 
court  as  matter  of  fact,  — 

1.  That  letters  patent  of  the  United  States  were  issued  to 
William  Woodworth,  on  the  27th  day  of  December,  1828,  of 
the  tenor  and  effect  mentioned  in  the  bill. 

2.  That  William  Woodworth  died  intestate,  on  the  9th  day 
of  February,  1839,  in  the  city  of  New  York,  and  that  William 
W.  Woodworth,  his  son,  and  one  of  his  heirs  at  law,  was  there- 
upon duly  appointed  his  administrator  by  the  surrogate  of  the 
city  and  county  of  New  York. 

3.  That  on  the  16th  day  of  November,  1842,  an  extension 
of  the  said  letters  patent  for  seven  years  from  the  27th  day  of 
December,  1842,  was  duly  granted  by  the  United  States,  under 
the  eighteenth  section  of  the  Patent  Act  of  July  4,  1836,  to 
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the  said  William  W.  Woodworth,  as  administrator  as  afore« 
said. 

4  That  by  an  act  of  Congress  of  the  United  States,  passed 
February  26th,  1845,  the  said  letters  patent  were  further  ex- 
tended to  the  said  William  W.  Woodworth,  as  administrator 
as  aforesaid,  for  seven  years  from  the  29th  day  of  December, 
1849. 

5.  That  on  the  8th  day  of  July,  1845,  the  said  letters 
patent  were  surrendered  for  a  defective  specification,  and  re- 
newed letters  patent  were  thereupon  issued  on  the  same  day,  on 
an  amended  specification,  to  the  said  William  W.  Woodworth, 
as  administrator  as  aforesaid ;  which  renewed  letters  patent  were 
of  the  tenor  and  efiect  set  forth  in  the  bill.  An  authenticated 
copy  of  the  said  renewed  letters  patent  of  July  8,  1845,  and 
of  the  specification  and  drawings  thereto,  and  an  authenticated 
copy  of  the  said  original  letters  patent  of  December  27th,  1828, 
and  of  the  specification  and  drawings  thereto,  were  produced 
on  the  hearing,  and  may  be  produced  on  argument,  before  the 
Supreme  Court  of  the  United  States. 

6.  That  the  exclusive  right  of  the  said  renewed  letters  pa- 
tent of  July  8,  1845,  for  the  district  of  Sonthwark,  in  the 
county  of  Philadelphia,  and  Eastern  District  of  Pennsylvania, 
was  vested  in  the  plaintiff. 

7.  That  the  defendant  had  erected,  within  the  said  district 
of  Southwark,  and  used  and  operated  therein,  since  the  said  ex- 
clusive right  became  vested  in  the  plaintiff,  and  before  the  filing 
of  the  bill,  a  machine  for  tonguing  and  grooving  boards  and 
plank,  and  also  a  machine  for  planing  boards  and  plank.  Tne 
machine  for  tonguing  and  grooving  boards  and  plank  wPui  con- 
structed as  stated  in  the  evidence.  (A  model  thereof  was  pro- 
duced on  the  hearing  by  the  plaintiff,  and  the  machine  itself 
was  produced  on  the  hearing  by  the  defendant.  The  same  are 
certified  by  the  clerk  of  the  court,  and  may  be  used  on  argu- 
ment before  the  Supreme  Court  of  the  United  States.)  The 
machine  for  planing  boards  and  plank  was  constructed  as  shown 
by  a  model  produced  on  the  hearing  by  the  plaintiff,  and  by 
the  machine  itself  on  the  hearing  by  the  defendant.  (The 
same  are  certified  by  the  clerk  of  the  court,  and  may  be  used 
on  argument  before  [the]  Supreme  Court  of  the  United  States.) 

8.  That  letters  patent  were  issued  to  the  defendant  on  the 
13th  day  of  March,  1849,  which  are  referred  to  in,  and  a  copy 
of  which  is  annexed  to,  his  answer  herein. 

On  the  final  hearing,  the  following  question  occurred,  to 
wit :  — 

Whether,  according  to  the  true  construction  of  the  Wood- 
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worth  patent,  as  amended,  the  machines  made  or  used  by  the 
defehdjBmty  at  the  time  of  filing  the  bill,  or  either  of  them  singly, 
do  or  do  not  infringe  the  said  amended  letters  patent. 

On  which  question  the  opinions  of  the  judges  were  opposed. 

Whereupon,  on  a  motion  by  William  H.  Seward  and  St. 
George  Tucker  Campbell,  plaintiff's  counsel,  it  was  ordered 
that  the  point  on  which  the  disagreement  hath  happened  may, 
during  the  term,  be  stated,  under  the  seal  of  the  court,  to 
the  Supreme  Court  to  be  finally  decided. 

R.  C.  Gricil 
J.  K.  Kane. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  upon  a  certificate  of  di- 
vision, and  has  been  submitted  on  printed  arguments. 

The  plaintiff",  who  claims  as  assignee  of  what  is  generally 
called  the  W(3od worth  patent,  filed  a. bill  in  equity,  praying  an 
injunction  against  the  defendant  to  restrain  him  from  using  a 
certain  machine,  in  which,  as  the  complainant  charged,  bowls 
were  planed,  tongued,  and  grooved  in  the  same  manner  as  in 
the  Woodworth  machine;  the  machine  of  the  defendant  oper* 
ating  in  the  same  way  in  every  respect  as  the  one  for  which 
the  complainant  held  the  patent. 

The  defendant,  in  his  answer,  denied  that  his  machine  was 
substantially  like  and  upon  the  plan  of  the  Woodworth  ma- 
chii^e.  Other  defences  were  also  taken  in  the  answer.  But  it 
is  not  necessary  to  notice  them,  as  they  do  not  concern  the 
question  certified. 

A  great  mass  of  testimony  was  taken  on  both  sides  in  the 
Circuit  Court,  and  models  and  drawings  produced  of  the  two 
machines;  all  of  which  have  been  sent*up  for  the  examination 
and  consideration  of  this  court,  with  the  certificate  of  division. 

On  the  final  hearing  of  the  case,  the  judges  o/  the  Circuit 
Court  differed  in  opinion*on  the  following  question :  —  "  Wheth- 
er, according  to  the  true  construction  of  the  Woodworth  patent, 
as  amended,  the  machines  made  or  used  by  the  defendant  at 
the  time  of  filing  the  bill,  or  either  of  them  singly,  do  or  do 
not  infringe  the  said  amended  letters  patent  ? " 

The  question  thus  certified  is  one  of  fact,  and  has  been  dis- 
cussed as  such  in  the  arguments  offered  on  both  sides.  It  is  a 
question  as  to  the  substantial  identity  of  the  two  machines. 
And  its  decision  must  depend  upon  the  testimony  of  witnesses ; 
the  examination  of  the  models  and  drawings,  or  of  the  ma- 
chines themselves;  and  the  application  of  mechanical  prin- 
ciples and  combinations,  which  the  court  could  learn  only 
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from  the  testimony  of  persons  skilled  in  the  science  of  me- 
chanics. 

The  jurisdiction  of  this  court  to  hear  and  determine  a  ques- 
tion certified  from  the  Circuit  Coiurt  is  derived  altogether  from 
the  Act  of  1802,  ch.  31,  ^  6  (2  Stat,  at  Large,  159);  and  that 
act  evidently  gives  the  jurisdiction  only  in  cases  where  the 
judges  of  the  Circuit  Court  differ  in  opinion  on  a  point  of  law. 
The  language  of  the  whole  provision  upon  this  subject  so  clear- 
ly requires  this  construction,  that  it  is  unnecessary  to  comment 
on  it.  And  it  would  be  utterly  inconsistent  with  the  well 
known  and  established  proceedings  of  courts  of  equity,  as  well 
as  courts  of  common  law,  to  take  out  of  a  case  during  its  prog- 
ress a  single  question  of  fact,  and  send  it  here  with  the  evi- 
dence upon  that  point  only,  for  the  final  decision  of  this  court. 
In  the  case  before  us,  a  great  number  of  facts  must  be  ascer- 
tained and  determined  from  the  evidence,  before- a  final  opinion 
could  be  formed  upon  the  question  certified. 

Besides,  this  act  of  Congress  has  been  in  force  for  nearly  half 
a  century,  and  has  been  repeatedly  acted  on  in  this  court ;  and 
it  has  uniformly  received  the  construction  we  now  give  to  it. 
In  the  multitude  of  questions  which  have  been  certified-,  this 
court  has  neyer  taken  jurisdiction  of  a  question  of  fact.  And 
in  a  question  of  law  it  requires  the  precise  point  to  be  stated, 
otherwise  the  case  is  remanded  without  an  answer. 

The  question  now  certified  being  one  of  fact,  we  have  no 
jurisdiction ;  and  the  case  must  therefore  be  remanded  to  the 
Circuit  Court,  to  be  thelre  proceeded  in  as  law  and  justice  may 
require. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  and  on  the  point  or  question 
on  which  the  judges  of  the  said  Circuit  Court  were  opposed  in 
opinion,  and  which  was  certified  to  this  court  for  its  opinion, 
agreeably  to  the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel.  And  it  appearing  to  this 
court,  upon  an  inspection  of  the  said  transcript,  that  no  point 
in  the  case,  within  the  meaning  of  the  act  of  Congress,  has  been 
certified  to  this  court,  the  point  or  question  being  one  of  fact, 
it  is  thereupon  now  here  ordered  and  decreed  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby i  dismissed,  and. that 
this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
Circuit  Court,  to  be  proceeded  in  according  to  law. 
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John  Dob,-  Lessee  of  Jacob  Cheesman,  Peteb  Cheesman  and 
Sarah,  his  Wife,  Beersheba  Parker,  Ward  Pearge,  John. 
Clark  and  Margaret,  his  Wife,  Ann  Jackson,  William  Jack- 
son, Seward  Jackson,  and    Mary   Jackson,  Watson  and 

Sarah,  his  Wife  (late  Sarah  Pearce),  William  Pearce,  Ward 
Pearce,  Miraba  Edwards,  James  Edwards,  Richard  Pearce, 
William,  James,  and  Margaret  Pearce,  Thomas  Morris  and 
Mary,  his  Wife  (late  Mary  Pearce),  Elizabeth  Powell  (latb 
Elizabeth  Pearce),  Jacob  Williams  and  Elizabeth  William^, 
Sarah  Smallwood,  Deborah  Bryant,  George  L.  Hood,  and 
Letitia,  his  Wife,  in  her  Right,  Joseph  Smallwood,  Joseph 
HuRFP,  Jane  Turner,  John  Brown  and  Mary,  his  Wife,  in 
her  Right,  William  Smallwood,  Isaac  Hurff  and  Elizabeth, 
his  Wife,  in  her  Right,  Richard  Sharp  and  Mariam,  his 
Wife,  in  her  Right,  Randall  Nicholson  and  Drusella, 
HIS  Wife,  in  her  Right,  Jacob  Mattison  and  Jemima,  his 
Wife,  in  her  Right,  Joseph  Nicholson  and  Mariam,  his 
Wife,  in  her  Right,  Thomas  Pearce,  and  Matthew  Pearce, 
(all  Citizens  op  New  Jersey,)  Plaintiff  in  error,  v.  Thomas 
Watson,  Defendant. 

Where  a  testator  made  certain  devises  to  his  two  frrandchildren,  "provided,  and  the 
legacies  herein  before  devised  are  upon  this  special  condition,  that,  if  both  my  said 
grandchildren  shall  happen  to  die  under  age  and  without  any  lawful  issue,  then  it 
is  mv  will  that  three  fourdi-parts  shall  be  equally  divided  between  Sarah  Small- 
wood  and  others,"  &c,  and  the  two  grandchildren  lived  many  years  after  tliey  ar- 
rived at  full  age,  and  then  both  died  without  issue,  the  devise  over  to  Sarah  Small- 
wood,  &c.,  never  took  effect,  because  the  two  grandchildren  both  arrivod  at  full 
age. 

The  plaintiffs  below  having  claimed  the  whole  as  the  heirs  of  Sarah  Smallwood,  the 
court  instructed  the  jury  that  they  could  not  recover.  But  the  plaintiffs  belol^ 
dcdmed,  in  this  court,  that  they  were  entitled  to  recover  a  part,  because  they  were 
a  portion  of  the  heirs  of  the  two  grandchildren.  This  point  was  not  made* in  the 
court  below,  and  therefore  cannot  be  made  here. 

The  Snprqrae  Conti  of  Pennsylvania  decided,  with  regard  to  tliis  very  will,  that  the 
devise  over  to  Sarah  Smallwood  never  took  effect.  This  decision  was  made  in 
1795,  and  the  acquiescence  of  half  a  century  would  seem  to  close  all  litigation  un- 
der the  will.    But  even  if  it  did  not,  this  court  is  of  the  same  opinion. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania. 

It  was  an  ejectment  brought  by  the  lessee  of  Cheesman, 
&c.,  to  recover  certain  lots  in  the  city  of  Philadelphia.  As  the 
defendant  below  offered  no  evidence  but  contested  the  validity 
of  the  title  shown  by  the  plaintiff,  it  is  necessary  to  set  that 
forth.     It  was  as  follows,  viz. :  — 

The  plaintiff  gave  in  evidence  the  deed  of  conveyance  from 
the  Proprietors  of  Pennsylvania,  Thomas  and  Richard  Penn,  to 
James  Parrock,  bearing  date  5th  September,  1749,  under  the 
great  seal  of  the  Province. 
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Also,  the  last  will  and  testament  of  James  Parrock,  bearing 
date  24th  May,  1754,  admitted  to  probate  24th  January,  1755. 

One  of  the  arguments  of  the  counsel  for  the  plaintiff  in  error 
being  founded  upon  the  presumed  intention  of  the  testator,  as 
gathered  from  a  comparison  of  several  clauses  in  the  will,  it 
becomes  necessary  to  insert  them. 

The  devises  contained  in  the  will  material  to  this  contro- 
versy are,  in  substance,  the  following :  — 

1.  To  his  wife,  Hannah  Parrock,  of  his  dwelling-house, 
kitchen,  and  lot  of  ground  in  Second  and  Sassafras  Streets,  to-  . 
gether  with  various  rent  charges  issuing  out  of  lots  of  land,  to 
hold  during  her  life,  with  remainder  of  the  said  dwelling-house, 
kitchen,  and  lot  of  ground,  and  certain  of  those  rent  charges, 
to  his  granddaughter,  Sarah  Parrock,  and  her  heirs  ;  and  as  to 
the  other  of  said  rent  charges  to  his  grandson,  John  Parrock, 
and  his  heirs. 

2.  To  his  wife,  Sarah  Parrock,  for  life,  the  use  of  certain 
goods  and  chattels ;  and  to  his  grandson,  John  Parrock,  certain 
other  goods  and  chattels. 

3.  To  his  grandson,  John  Parrock,  and  his  heirs,  his  bank 
and  water  lot  in  the  Northern  Liberties  of  said  city,  in  breadth 
60  feet,  and  depth  into  the  Delaware  254  feet,  and  his  piece  of 
upland  and  meadow  in  the  Northern  Liberties  of  about  fifty- 
six  acres,  and  his  bank  and  water  lot  in  said  city,  in  breadth  71 
feet,  in  length  or  depth  into  the  Delaware  River  250  feet ;  also 
certain  rent  charges. 

4.  To  his  granddaughter,  Sarah  Parrock,  and  her  heirs,  a  ten- 
ement and  lot  of  ground,  adjoining  the  messuage  and  lot  before 
devised  to  her ;  also  another  piece  of  ground,  in  breadth,  north 
and  south,  22  feet,  in  length  and  depth,  east  and  west,  51  feet, 
bounded  westward  by  an  alley,  &c.,  northward  by  M.  Hilliga's 
lot,  d&c. ;  also  his  bank  and  water  lot  in  said  city,  in  breadth 
40  feet,  in  length  250  feet,  into  the  River  Delaware,  bounded 
by  Sassafras  Street,  by  Front  Street,  and  by  Leeches'  lot ;  with 
certain  other  rent  charges. 

6.  He  then  devised  to  his  said  granddaughter  Sarah,  and  his 
said  grandson  John,  all  that  his  pasture  or  piece  of  land  in  the 
Northern' Liberties,  by  Oldman's  land,  Daester's  land,  and  the 
York  road,  containing  three  acres,  to  be  equally  divided  be- 
tween them,  to  said  John  and  his  heirs,  and  to  said  Sarah  and 
her  heirs. 

6.  The  testator  then  devised,  in  these  words  and  figures  :  — 

"  And  I  do  hereby  empower  and  order  my  said  executors, 

and  the  survivor  of  them,  to  sell  and  dispose,  as  soon  a3  my 

said  grandchildren  shall  come  of  age,  all  that  my  piece  or  lot 
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of  ground,  situate  on  the  south  side  of  Tine  Street  aforesaid, 
about  seventy-one  feet  from  said  Second  Street  comer,  and  ex- 
tending east  sixteen  feet  and  one  half,  to  Preserve  Brown's  lot ; 
south,  fifty-one  feet,  to  John  Denton's  lot ;  west,  by  said  Den- 
ton's lot,  sixteen  feet  and  an  half;  and  north,  fifty-one  feet,  by 
John  Marie's  lot ;  together  with  the  appurtenances,  to  any  per- 
son or  persons  that  will  purchase  the  same,  and  for  the  best 
price  that  they  can  reasonably  get ;  to  hold  to  such  purchaser 
or  purchasers,  his  heirs  and  assigns,  for  ever  ;  and  to  give  good 
deeds,  or  other  sufficient  conveyances ;  and  the  moneys  arising 
by  reason  of  said  sale  shall  be  equally  divided  between  my  said 
two  grandchildren,  John  and  Sarah  Parrock,  share  and  share 
alike." 

7.  *  He  devises  a  house  and  lot  to  '<  Blary  P&rrook,  the  widow 
of  my  son  John  Parrock,  deceased,  and  mother  of  my  said 
gran<!^on,  John  Parrock,"  and  to  Lydia  Cathcart,  a  house  and 
lot,  — ''  to  hold  the  said  messuage  so  devised  to  said  Mary  Par- 
rock during  the  term  of  her  natural  life,  if  she  shall  so  long 
continue  my  said  son's  widow.  And  to  hold  the  said  last-men- 
tioned messuage  unto  the  said  Lydia  Cathcart,  during  the  term 
of  her  natural  life,  if  she  shall  so  long  continue  a  widow.  And 
from  and  immediately  after  their,  or  either  of  their  (the  said 
widows)  decease,  day,  or  days  of  marriage,  then  I  give  and  be- 
queathe all  and  singular  the  said  two  messuages  unto  my  said 
grandson,  John  Parrock,  to  hold  to  him  and  his  heirs  and  as- 
signs for  ever." 

8.  The  testator  gives  pecuniary  legacies  to  said  Mary  Parrock 
and  Lydia  Cathcart ;  to  the  children  of  John  Small  wood,  de- 
ceased, his  wearing  apparel ;  and  pecuniary  legacies  to  the  chil- 
dren of  William  and  Mary  Paschal ;  to  Sarah  Smallwood,  the 
widow  of  John  Smallwood,  deceased,  and  to  Sarah  James  and 
Hannah  James,  he  gives  pecuniary  legacies. 

9/  "  And  it  is  my  will  that  the  several  and  respective  lega- 
cies herein  before  devised  unto  my  grandson  John  Parrock,  and 
unto  ray  granddaughter  Sarah  Parrock,  shall  be  paid  and  de- 
livered to  them  as  they  shall  respectively  come  of  age." 

10.  The  testator  devised  all  the  rest  and  residue  of  his  per- 
sonal estate  unto  his  wife  Hannah,  his  said  grandson  John,  and 
his  granddaughter  Sarah,  to  be  equally  divided  between  them. 

11.  "  Provided  always,  nevertheless,  and  the  several  legacies 
herein  before  devised  unto  my  said  grandson  John  Parrock,  and 
my  said  granddaughter  Sarah  Parrock,  are  on  this  special  con- 
dition, that  if  both  my  said  grandchildren  shall  happen  to  die 
under  age,  and  without  any  lawful  issue,  then  it  is  my  will" 
that  the  one  fourth  part  of  all  and  singular  the  real  and  per- 
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sonal  estate  unto  them  herein  before  devised  shall  go  to  the 
monthly  meeting  of  the  people  called  Quakers,  at  Philadelphia ; 
and  the  other  three  parts  of  said  real  and  personal  estate  shall 
be  equally  divided  between  "  the  said  Sarah  Smallwood,  the 
widow  of  John  Smallwood,  and  their  children ;  the  children 
of  Thomas  Smallwood;  the  children  of  Benjamin  Richards; 
the  children  of  William  Paschal,  deceased ;  the  said  Sarah  Pas- 
chal, said  William  Paschal ;  widow  Lydia  Cathcart  and  her 
children ;  Joseph  Fordam  and  his  children  ;  Richard  Fordam 
and  his  children  ;  the  children  of  Isaac  Ashton,  deceased ;  Sa« 
rah  Thomas  and  her  children  ;  Mary  Lee  and  her  children  ; 
Lydia  Davis  and  her  children  ;  John  Spencer  and  his  children, 
and  to  the  survivor  of  them,  and  to  the  heirs  and  assigns  of 
such  survivors  or  survivor,  as  tenants  in  common,  (and  not  as 
joint  tenants,)  for  ever ;  any  thing  heretofore  contained  to  the 
contrary  thereof  in  any  wise  notwithstanding." 

In  addition  to  that  written  evidence,  the  lessors  of  the  plain- 
tiff gave  evidence  by  the  mouths  of  witnesses,  conducing  to 
prove  that  the  grandchildren  of  the  testator,  John  Parrock  and 
Sarah  Parrock,  both  died  without  issu^  and  unmarried  ;  that 
both  said  John  Parrock  and  Sarah  Parrock  had  attained  full  age 
before  their  respective  deaths,  and  died  long  after  the  death  of 
the  testator  ^  that  said  John  Parrock  died  about  the  year  1790 ; 
that  Peter  Cheesman  and  vjik  (who  was  Mary  Smallwood) 
were  both  related  to  John  Parrock,  —  said  Peter  Cheesman 
married  his  relation  ;  that  John  Smallwood  and  James  Parrock 
were  half-brothers ;  with  other  evidence  of  the  genealogy  of 
the  lessors  of  the  plaintiff ;  and  that  John  Smallwood  was  dead 
when  the  will  of  James  Parrock  was  made. 

The  defendant  gave  no  evidence. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  give 
the  following  instruction  to  the  jury,  viz. :  — 

"  If  the  jury  believe  the  evidence  given  by  the  plaintiffs  of 
pedigree,  then,  under  the  true  construction  of  the  will  of  James 
Parrock,  the  plaintiffs  are  entitled  to  recover ;  it  being  proved 
by  plaintiffs  that  both  John  Parrock,  the  grandson,  and  Sarah 
Parrock,  the  granddaughter,  died  overage,  and  without  issue." 

But  the  said  learned  judges  refused  to  charge  the  jury  as  so 
requested,  and  gave  in  charge  to  the  jury,  that  imder  the  said 
will  the  plaintiffs  could  not  recover,  inasmuch  as  the  devise 
over  to  plaintiffs'  ancestors,  in  the  said  will  mentioned  and  con- 
tained, never  took  effect,  by  reason  of  the  devisees  therein 
named,  viz.  John  Parrock  and  Sarah  Parrock,  having  both  ar- 
rived at  full  age. 

To  this  instruction  the  counsel  for  the  plaintiff  excepted,  and 
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upon  it  brought  the  case  up  to  this  court.    The  jury,  of  course, 
found  a  verdict  for  the  defendant. 

It  was  argued  by  Mr,  Bibb,  for  the  plaintiff  in  error,  and  by 
Mr.  Wharton  and  Mr,  Meredith,  for  the  defendants. 

Mr.  Bibb  made  the  following  points :  — 

I.  That  the  charge  as  actually  given  by  the  court  was  er- 
roneous, because  it  limited  and  confined  the  derivation  of  title 
of  the  lessors  of  the  plaintiff  solely  to  the  question  of  their  be- 
ing devisees  of  James  Parrock,  to  the  total  exclusion  of  the 
right  of  each  and  every  of  the  lessors,  as  heir  or  heirs  of  either 
said  Sarah  Parrock  or  of  said  John  Parrock,  the  immediate 
devisees  of  James  Parrock,  who,  or  one  of  which  said  grand- 
children, became  the  stirpes  or  root  of  descent  and  inheritance. 

II.  That  the  court  erred  in  the  construction  of  the  will  and 
testament  of  James  Parrock  as  given  in  charge  to  the  jury,  and 
in  refusing  the  charge  as  moved  by  the  counsel  for  the  plaintiff. 

It  is  not  necessary  to  state  Mr.  BibVs  argument  upon  the 
first  point,  because  this  court  decided  that  the  point  had  not 
been  made  in  the  court  below,  and  therefore  could  not  be  made 
here. 

II.  That  the  court  erred  in  the  construction  of  the  will  and 
testament  of  James  Parrock,  as  given  in  charge  to  the  jury,  and 
in  refusing  the  charge  as  moved  by  the  counsel  for  the  plaintiff. 

This  leads  to  the  inquiry  into  the  true  intent  of  the  testator. 
The  intention  of  the  testator  is  to  be  sought  upon  the  whole 
instrument,  taken  in  all  its  parts  as  one  whole.  The  words 
must  follow  the  intent  of  the  devisor.  The  sentences  may  be 
transposed  to  preserve  the  meaning  of  a  will.  One  part  of  a 
will  shall  be  expounded  by  another. 

These  rules  are  to  be  observed :  —  "  1st.  No  will  ought  to  be 
construed  per  parcellcis,  but  by  entireties.  2d.  To  admit  of  no 
contrariety  or  contradiction.  3d.  No  nugation,  or  any  nugatory 
thing,  ought  to  be  in  a  will."  8  Vin.  Abr.,  Devise  P,  a,  p.  181, 
pi.  11, 12,  13 ;  5  Bac.  Abr.,  F.  p.  522,  pi.  13;  Sparks  r.  Purnell, 
Hobart,  p.  75,  pi.  93 ;  Bamfield  v,  Popham,  2  Freeman,  267 ; 
Frogmorton  v.  Holyday,  3  Burr.  1622. 

To  effectuate  the  intent  of  the  testator,  the  word  "  or  "  shall 
be  taken  for  ^*  and/'  and  the  word  ''and''  for  ''or."  Out  of 
the  multiplicity  of  decisions  and  examples  on  that  of  "or''  in- 
stead of  **and,"  and  "and"  instead  of  "or,"  the  following  will 
suffice:  —  Jackson  v.  Jackson,  1  Ves.  sen.  p.  217,  case  113; 
Maberly  v.  Strode,  3  Ves.  450-454  ;  Bell  v,  Phyn,  7  Ves.  458; 
Read  v.  Snell,  2  Atk.  642,  case  351 ;  8  Vin.  Abr.,  Devise  F.  a. 
2,  p.  187,  pi.  1. 
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Construing  the  will  of  James  Parrock  by  the  rules  aforemen- 
tioned, —  not  looking  to  this  or  that  parcel,  or  this  or  that  de- 
vise alone,  but  viewing  all  its  parts  as  one  whole,  to  find  the 
intent  of  the  testator,  —  the  just  conclusions  are,  — 

1st.  That  if  his  grandson  John  had  died  leaving  issue  at  his 
death,  that  issue  should  have  taken  the  part  devised  to  him. 
So,  likewise,  as  to  the  part  devised  to  the  granddaughter  Sarah, 
if  she  had  died  leaving  issue  at  her  death,  her  issue  would  have 
taken  that  part.  That  intent  is  manifested  by  the  devises  to 
them  respectively,  and  their  heirs,  in  the  fore  part  of  the  will. 

2d.  That  the  testator  intended,  by  the  after  clauses  in  his 
will,  to  qualify  the  estates  respectively  devised  to  his  said 
grandchildren,  both  real  and  personal,  by  annexing  the  contin- 
gency to  each  estate,  of  having  lawful  issue  of  their  respective 
bodies  living  at  their  respective  deaths. 

3d.  That  he  intended,  if  the  one  or  the  other  of  said  grand«. 
children  should  die,  leaving  no  issue  lawfully  begotten,  the  sur- 
vivor should  take  the  whole,  subject  to  the  contingency  of 
leaving  lawful  issue  at  his  or  her  death. 

4th.  That,  in  the  event  that  both  his  said  grandchildren 
should  die  leaving  no  lawful  issue,  then  the  estate,  real  and 
personal,  should  go,  one  fourth  to  the  Cluaker  Society  at  Phila- 
delphia, and  the  other  three  fourths  to  be  equally  divided  be- 
tween the  persons  named  in  the  devise  over  to  Sarah  Small- 
wood  and  others. 

6th.  That  the  testator  intended  to  give  to  each  of  his  said 
grandchildren  only  estates  tail  in  the  lands ;  and  that  the  sur- 
vivor of  the  two  should,  in  case  of  the  prior  death  of  the  oth- 
er, without  leaving  lawful  issue  at  his  or  her  death,  take  but 
an  estate  tail,  or  an  estate  subject  to  the  executory  devise. 
•  6th.  The  testator  did  not  intend  to  give  to  either  of  his  said 
grandchildren  a  clear,  unencumbered,  vendible  estate,  upon 
which  either  could  raise  money  by  sale  at  full  age  ;  but  intend- 
ed to  continue  and  perpetuate  the  estate  in  the  family,  as  far 
forth  as  the  law  would  tolerate  such  a  perpetuity ;  and  so  in- 
tending, he  therefore  empowered  and  ordered  his  executors  to 
sell  a  specified  parcel  of  his  real  estate  '*  as  soon  as  my  said 
grandchildren  shall  come  of  age,"  and  divide  the  money  thence 
arising  equally  between  his  said  grandchildren. 

Mr.  Wharton  and  Mr.  Meredith,  for  defendant  in  error. 

The  only  question  before  the  court  below  was  the  construction 
of  the  will  of  James  Parrock.  The  plaintifTs  lessors  pretended 
no  other  title  than  that  of  devisees  of  the  said  James  Parrock. 
They  did  not  claim,  nor  pretend  to  claim,  as  heirs  at  law,  or 
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Statutory  heirs,  of  John  and  Sarah  Parrock,  or  either  of  them- 
After  the  evidence  on  their  part  was  closed,  (tlie  defendant  hav- 
ing offered  none,)  the  plaintiffs'  counsel  requested  the  court  to 
charge  the  jury,  that,  "if  the  jury  believe  the  evidence  given 
by  the  plaintiffs  of  pedigree,  then,  under  the  true  construction 
of  the  will  of  James  Parrock,  the  plaintiffs  are  entitled  to  re- 
cover ;  it  being  proved  by  plaintiffs,  that  both  John  Parrock, 
the  grandson,  and  Sarah  Parrock,  the  granddaughter,  died  over 
age,  and  without  issue."  The  court  refused  so  to  charge,  but 
instructed  the  jury  that,  tmder  the  will,  the  plaintiffs  could  not 
recover,  inasmuch  as  the  devise  over  to  the  plaintiffs'  ancestors 
never  took  effect.  AAd  to  this  charge  the  plaintiffs  excepted ; 
and  it  is  the  only  exception  or  point  of  law  arising  from  the 
record.  So  that  the  plaintiffs  in  error  cannot  now  raise  a  new 
point  in  this  court,  which  they  never  took  below,  and  thus  shift 
their  ground  of  claim  and  title.  Their  evidence  was  directed 
to  the  point  of  establishing  their  right  as  heirs  of  the  dev^isees 
named  in  the  will,  and  not  as  heirs  of  John  and  Sarah  P&rrock, 
abd  they  made  out  no  such  title  by  their  evidence. 

Then,  as  to  the  construction  of  the  will  of  James  Parrock. 
What  was  the  intention  of  the  testator  ? 

Be  had  given  certain  property  to  his  wife,  for  life ;  and,  after 
.her  decease,  he  had  devised  certain  portions  of  it  to  his  grand- 
son, John,  in  fee,  and  certain  other  portions  of  the  same  to  his 
granddaughter,  Sarah,  in  fee.  With  respect  to  the  Tine  Street 
property,  he  had  ordered  that  to  be  sold  by  his  executors,  so 
So6ti  as  John  and  Sarah  came  of  age,  and  the  money  arising 
from  the  sale  to  be  equally  divided  between  the  two  grandchil- 
dren. There  was,  thus,  with  respect  to  this  property,  an  equi- 
table conversion  of  the  realty  into  personalty,  in  case  the  devi- 
sees attained  their  majority.  See  Burr  v.  Sim,  1  Whartoti, 
252;  Simpson  r.  Kelso,  8  Watts,  247;  Reading  v.  Black  well, 
1  Bald.  166.  Having  thus  provided  for  his  two  grandchildren, 
he  looked  to  the  contingency  of  both  dying  under  age,  and 
without  issue ;  and,  in  that  event,  and  in  that  event  alone,  he 
declared  that  one  fourth  of  the  property  devised  to  them  should 
go  to  the  monthly  meeting  of  the  people  called  Quakers,  at 
Philadelphia,  and  the  other  three  fourths  should  be  divided  be- 
tween Sarah  Smallwood  and  the  other  persons  named  and  de- 
scribed in  the  will. 

'I'he  title  of  the  plaintiffs,  even  if  they  should  establish  their 
pedigree,  depends  altogether  upon  their  showing  that  both  John 
and  Sarah  Parrock  died  under  age,  and  without  any  lawful  is- 
sue. And  upon  the  trial  they  distinctly  showed,  that  neither 
of  said  devisees  died  under  age.  Where,  then,  is  their  title? 
23* 
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The  construction  of  this  will  is  settled  by  adjudicated  cases, 
in  Pennsylvania  and  elsewhere.  Lessee  of  Cheesman  v.  Wilt, 
1  Yeates,  411,  in  1795,  is  a  case  upon  this  very  will :  and  was 
an  ejectment  for  part  of  the  property  claimed  under  the  execu- 
tory devise  to  the  plaintiffs  lessors.  The  Supreme  Court  of 
Pennsylvania  held  the  case  to  be  "  extremely  clear,"  and  that 
the  remainders  could  only  take  effect  upon  the  happening  of 
both  contingencies,  namely,  the  dying  under  age  and  without 
issue.  Having  no  doubt,  the  court  refused  to  reserve  the  point 
upon  the  construction  of  the  will. 

In  Welsh  v.  Elliott,  13  Serg.  &  Rawle,  205,  under  a  de- 
vise of  certain  land  to  the  testator's  son,  Robert,  after  the  death 
of  his  mother,  and  in  case  Robert  "  departs  this  life  before  he  is 
of  age,  or  without  lawful  issue,"  the  land  was  given  to  another 
son,  in  fee,  upon  certain  conditions.  Robert  having  attained 
the  age  of  twenty-one,  but  died  without  issue,  it  was  held  that 
he  took  an  estate  in  fee-simple  indefeasibly.  Chief  Justice. 
Tilghman,  in  this  case,  (p.  206,)  says,  —  "That  the  estate  in 
fee  of  Robert  would  have  become  indefeasible,  either  by  his  at- 
taining the  age  of  twenty-oue  or  having  issue,  has  been  so  re- 
peatedly decided,  that,  on  that  point,  I  will  only  refer  to  two 
cases."  The  cases  referred  to  by  him  are  Holmes  v.  Holmes, 
6  Bin.  552,  and  Hauer  v,  Sheetz,  2  ib.  532. 

In  the  last  of  these  cases,  under  a  devise  to  one  son  of  testa- 
tor, F.,  and  in  case  he  should  die  under  the  lawful  age  of  twen- 
ty-one, or  without  issue,  his  share  should  go  to  another  son,  P., 
it  was  held  that  or  should  be  construed  andy  and  that  F,  having 
attained  twenty-one,  and  died  afterwards  without  issue,  an  in- 
defeasible fee  vested  in  him,  and  descended  to  his  heir  at  law. 
"This  has  been  the  uniform  construction  of  this  clause  in 
wills,"  says  Tilghman,  C.  J.  (2  Bin.  544),  from  the  case  of 
Price  t;.  Hunt,  Pollexfen,  645,  in  the  year  1684."  .  To  the 
same  effect  are  Carpenter  v.  Heard,  14  Pick.  449,  and  Dallam 
V.  Dallam,  7  Har;  &  Johns.  220,  and  many  other  cases. 

There  was  no  looking  on  the  part  of  the  testator  to  an  indefi- 
nite failure  of  issue,  as  one  of  the  contingencies.  On  the  con- 
trary, the  intent  was,  to  provide  for  this  contiiigency  within  a 
limited  time,  namely,  at  the  death  of  the  devisee^;  inasmuch 
as  the  devise  over  was  to  persons  in  being.  But  the  rule  of 
construing  the  first  devise  an  estate  tail  has  no  application, 
where  the  contingency  mentioned  in  the  will  is  that  of  "dying 
tiiidcr  age  and  without  issue  ";  for,  as  is  shown  by  the  authori- 
ties, the  estate  becomes  an  indefeasible  fee  in  the  first  taker, 
upon  the  occurrence  of  either  of  the  two  events. 
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Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error,  which  brings  before  us  a  judgment  of 
the  Circuit  Court  of  the  Eastern  District  of  Pennsylvania.  ' 

The  lessors  of  the  plaintiff  brought  an  action  of  ejectment  to 
recover  certain  premises,  generally  described  in  the  declaration, 
and  situated  in  the  city  of  Philadelphia.  To  sustain  the  right 
claimed  by  the  plaintiff,  a  deed  of  conveyance  from  Thomas 
and  Richard  Penn,  the  original  proprietors  of  Pennsylvania,  for 
the  premises  in  controversy,  dated  the  5th  of  September,  1749, 
to  James  Parrock,  was  given  in  evidence.  The  will  of  James 
Parrock,  dated  the  24th  of  May,  1754,  was  then  read  to  the  ju- 
ry, in  which,  after  making  several  devises  to  his  grandchildren, 
John  Parrock  and  Sarah  Parrock,  their  heirs  and  assigns,  he  adds, 
—  "Provided  always,  and  the  legacies  herein  before  devised 
to  the  said  John  and  Sarah  are  upon  this  special  condition,  that 
if  both  my  said  grandchildren  shall  happen  to  die  under  age 
and  without  any  lawful  issue,  then  it  is  my  will  that  one  fourth 
part  of  all  and  singular  the  real  and  personal  estate  to  them  be- 
fore devised  shall  go  to  the  monthly  meeting  of  the  i)cople 
called  duakers ;  and  the  other  three  fourth  parts  to  be  equally 
divided  between  Sarah  Smallwood  and  others,  and  to  the  sur- 
vivors or  survivor,  as  tenants  in  common  for  ever." 

It  was  proved  that  John  Parrock  and  Sarah  Parrock  lived 
many  years  after  they  arrived  at  full  age,  and  that  both  died 
without  issue,  long  after  the  death  of  the  testator.  Evidence 
was  offered  conducing  to  prove  that  the  Small  woods  named  in 
the  will  descended  from  John  Smallwood,  the  half-brother  of 
the  testator,  and  that  the  lessors  of  the  plaintiff  were  connected 
with  the  persons  to  whom  the  devise  over  was  made.  No  evi- 
dence was  given  by  the  defendant.  And  the  lessors  of  the 
plaintiff  prayed  the  court  to  instruct  the  jury,  "  If  they  believe 
the  evidence  given  by  the  plaintiffs  of  pedigree,  then,  under  the 
true  construction  of  the  will  of  James  Parrock,  the  plaintiffs  are 
entitled  to  recover ;  it  being  proved  by  the  plaintiffs  that  both 
John  Parrock,  the  grandson,  and  Sarah  Parrock,  the  grand- 
daughter, died  over  age  and  without  issue." 

"  But  the  court  refused  to  charge  the  jury  as  so  requested,  and 
gave  in  charge  to  them,  that  under  the  said  will  the  plaintiffs 
could  not  recover,  inasmuch  as  the  devise  over  to  plaintiffs'  an- 
cestors, in  the  said  will  mentioned  and  contained,  never  took  ef- 
fect, by  reason  of  the  devisees  therein  named,  viz.  John  Parrock 
and  Sarah  Parrock,  having  both  arrived  at  full  age."  To  which 
an  exception  was  taken. 

The  form  of  the  charge  prayed  is  not  free  from  objection. 
It  assumes  the  sufficiency  of  the  evidence  to  prove  the  heirship 
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of  the  lessors  of  the  plaintiff,  if  the  jury  should  believe  it.  Now 
the  evidence  was  somewhat  vague  and  uncertain,  and  the  jury 
might  well  have  doubted  whether  the  heirship  was  proved. 
But  the  instruction  given  waives  this  objection.  From  the  in- 
struction, as  well  as  the  prayer,  it  is  clear  that  the  claim  of  heir- 
ship was  as  descendants  of  the  persons  named  in  the  will,  to 
whom  the  property  was  devised  over. 

In  the  argument  here,  the  counsel  for  the  plaintiff  asks  the 
reversal  of  the  judgment,  on  the  ground,  that  the  instruction 
was  against  the  right  of  the  lessors,  or  any  part  of  them,  to  re- 
cover, although  proved  to  be  the  heirs  at  law  of  John  and  Sa- 
rah Parrock. 

The  attention  of  the  Circuit  Court  was  not  drawn  to  this 
point,  no  instruction  was  asked  in  regard  to  it,  and  it  cannot 
now  be  made.  The  construction  turned  upon  the  contingent 
devise,  and  as  that  was  held  not  to  have  taken  effect,  the  court 
instructed  the  jury  that  the  lessors  of  the  plaintiff  could  not  re- 
cover. This  instruction  was  explicit,  and  could  not  have  been 
misunderstood  by  the  counsel  in  the  Circuit  Court ;  and  as  this 
was  excepted  to,  and  no  other  one  prayed,  it  presents  the  only 
question  for  our  consideration. 

This  devise  was  brought  before  the  Supreme  Court  of  Penn- 
sylvania at  January  term,  1795,  in  the  case  of  the  Lessee  of 
Cheesman  v.  Abraham  Witt,  and  the  court  then  held  that  tb^ 
devise  over  did  not  take  effect.  They  decided  "  that  the  re- 
mainders over  could  only  take  place  on  the  happening  of  both 
contingencies,  —  the  grandchildren  who  were  the  primary  devi- 
sees dying  under  age  and  without  issue."     1  Yeates,  411. 

A  decision  thus  made,  and  which  seems  to  have  been  acqui- 
esced in  for  more  than  half  a  century,  within  which  time  the 
property  by  descent  or  otherwise  must  have  passed  through  the 
hands  of  persons  who  belonged  to  two  or  three  generations,  and 
which  has  necessarily  become  a  rule  of  property,  would  seem 
to  close  all  litigation  under  the  will.  But  if  the  question  re- 
mained open  and  unaffected  by  the  lapse  of  time,  the  change 
of  owners,  and  the  great  increase  of  value  in  the  property,  we 
should  have  difficulty  in  coming  to -any  other  decision  than  the 
one  above  stated. 

We  assent  to  the  rule,  that,  in  construing  a  will,  the  intention 
of  the  testator  must  govern.  And  that  intention  is  to  be  ascer- 
tained from  the  whole  instrument.  If  the  intent  of  the  testa- 
tor be  apparent,  effect  will  be  given  to  it,  though  he  may  have 
used  inappropriate  terms  to  attain  his  object.  Under  such  cir- 
cumstances, the  conjunctive  "  and  "  may  be  read  as  the  disjunc- 
tive "  or,"  or  the  disjunctive  may  be  changed  into  the  conjunc- 
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tive.  But  this  latitude  of  construction  is  never  exercised  where 
the  language  of  the  will  is  explicit,  and  the  intent  of  the  testar 
tor  is  not  doubtful.  In  such  a  case,  the  import  of  the  words 
used  must  be  taken. 

In  the  fore  part  of  the  will,  specific  devises  are  made  of  real 
property  to  his  two  grandchildren  by  the  testator,  and  when 
'*  they  shall  come  of  age ''  he  directs  his  executor^  sell  a  cer- 
tain lot  and  divide  the  proceeds  between  them;  and  certain 
other  pecuniary  legacies  are  given  to  them  to  be  paid  at  the 
same  time ;  also,  they  are  declared  to  be  the  residuary  legatees 
of  the  testator.  The  condition  then  follows,  that  "  if  both  my 
grandchildren  shall  happen  to  die  under  age  and  without  any 
lawful  issue,  then  it  is  my  will  that,"  &c.  This  devise  over 
includes  the  personal  as  well  as  the  real  estate  devised. 

That  the  testator  intended  to  give  the  property  devised  to 
his  grandchildren  and  to  their  issue  is  clear,  and  from  this  it  is 
argued,  with  some  force,  that  he  intended  the  devise  over  to 
take  effect  on  the  contingency  that  they  should  die  without 
issue,  though  after  they  become  of  full  age.  To  effectuate  this, 
it  would  be  necessary  to  change  the  word  "and"  into  "or,"  so 
that  the  devise  over  should  read,  "  if  both  my  grandchildren 
shall  happen  to  die  under  age,  or  without  any  lawful  issue," 
&c. 

To  this  reading  is  opposed  the  explicit  language  of  the  testa- 
tor, which  limits  the  condition  of  the  devise  over  to  the  death 
of  his  grandchildren  under  age  and  without  any  lawful  issue. 
These  two  events  must  happen,  as  constituting  the  contingen- 
cy on  which  the  devise  was  to  take  effect.  The  language  is 
so  explicit,  and  the  intention  of  the  testator  so  obvious,  that  it 
would  seem  he  could  not  have  been  mistaken.  Is  there  any 
thing  in  any  part  of  the  will  to  control  this  language  ? 

From  the  specific  devises  to  his  grandchildren  and  to  their 
issue  by  the  testator,  his  intention  is  inferred,  in  opposition  to 
the  language  used,  that  on  their  death,  at  any  time,  without  is- 
sue, the  devise  over  was  to  take  effect.  This  view  is  not  sus- 
tained by  the  tenor  of  the  will. 

Several  of  the  legacies  to  the  grandchildren  were  money,  to 
be  paid  when  they  became  of  full  age.  These,  as  well  as  the 
real  estate,  were  devised  over  "  on  their  death  under  age  and 
without  lawful  issue."  Now  is  this  devise  consistent  with  the 
supposition  that  it  was  to  take  effect  at  any  future  period,  how- 
ever remote,  on  the  death  of  the  grandchildren  ?  They  were  to 
receive  their  legacies,  and  the  real  estate  devised  to  them,  when 
of  age ;  and  they  had  a  right  to  use  their  property,  and  especial- 
ly their  pecuniary  legacies,  as  their  convenience  might  require. 
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The  testator  could  not  have  intended  to  devise  over  property 
thus  received  and  necessarily  appropriated.  He  did  not  intend 
to  withhold  from  these  children,  the  objects  of  his  regard  and 
of  his  bounty,  during  their  lives,  the  use  of  the  property  he 
gave  them.  The  nature  of  this  devise  goes  strongly  to  show, 
that  the  testator  intended  it  should  take  effect  "on  the  death 
of  the  grandchildren  before  they  became  of  age,  having  no  law- 
ful issue." 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Chder. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with  costs. 


Jonathan  M.  Reed,  Plaintiff  in  error,  v.  The  Proprietors  of 
Locks  and  Canals  on  Merrimac  River,  Defendants. 

It  is  the  duty  of  the  conrt  to  give  a  constmction  to  a  deed  so  far  as  the  intention*  of 
the  parties  can  be  elicited  therefrom ;  but  the  donbt  in  the  application  of  the  de- 
scriptive portion  of  a  dJsed  to  external  objects  usually  arises  m>m  what  is  called  a 
latent  ambiguity,  which  has  its  origin  in  parol  testimony  and  must  necessarily  be 
solved  in  the  same  way.  It  thererore,  in  such  cases,  becomes  a  question  to  be  de- 
cided by  a  jury,  what  was  the  intention  of  the  parties  to  a  deed. 

Therefore,  there  was  no  error  in  the  following  instructions  given  by  the  court  to  the 
jury,  viz. :  —  "  That  if  the  jury  believed  from  the  evidence,  loolung  to  the  monu- 
ments, length  of  lines  and  quantities,  actual  occupation,  &c.,  that  it  was  more 
probable  that  the  parties  to  the  mortgage  intended  to  include  therein  the  demanded 
premises  than  otherwise,  they  should  return  their  verdict  for  the  tenants" 

Wnere  a  claim  to  land  was  maintained  upon  an  uninterrupted  possession  of  forty 
years,  the  death  of  the  original  holder  and  subsequent  reception  of  rent  by  his 
widow  did  not  break  the  continuity  of  possession.  She  is  liable  to  account  for  the 
rent  to  the  heirs. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  State  of  Massachusetts. 

It  was  a  suit  brought  by  Reed,  a  citizen  of  Michigan,  against 
an  incorporated  company,  called  "  The  Proprietors  of  Locks  and 
Canals  on  Merrimac  River,"  in  a  plea  of  land,  wherein  the 
said  Reed  demanded  against  the  proprietors  a  certain  piece  or 
parcel  of  land  in  the  city  of  Lowell  and  State  of  Massachu- 
setts, containing  seven  acres  and  one  hundred  and  forty-two 
and  a  quarter  square  rods. 
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The  state  of  the  case  was  this. 

It  was  admitted  that  the  demanded  premises  were  part  of  the 
farm  of  Thomas  Fletcher,  who  died  seized  thereof  in  1771, 
lea7iDg  a  widow  and  two  daughters,  Rebecca  and  Joanna. 

Thomas  Flbtgheb. 
I 


Rbbscca  »  Jacob  Kittredge.  Joakva  -  Benjaviv  ^Ieltiv. 

In  1773,  Rebecca  married  Doctor  Jacob  Kittredge,  and  re- 
moved to  Brookfield,  Worcester  County,  Mass.,  where  they  lived 
and  died, —  he  in  the  summer  of  1813,  and  she  in  September, 
1818,  —  leaving  eight  children  and  the  h^irs  of  two  deceased 
children  as  their  heirs  at  law,  and  under  them  the  tenants  claim 
to  derive  their  title. 

In  1777,  Joanna  married  Benjamin  Melvin,  senior,  who  re- 
moved home  upon  the  farm.  She  died  in  September,  1826,  and 
he  died  in  April,  1830,  leaving  seven  children,  as  their  heirs  at 
law,  under  whom  the  plaintiff  claims  to  derive  his  title. 

On  the  27th  of  April,  1782,  two  transactions  occurred  which 
were  the  source  of  this  dispute.  Kittredge  and  wife  conveyed 
to  Melvin  one  half  of  130  acres  (which  appeared  to  be  the 
paternal  estate )»  for  the  consideration  of  £  300.  In  order  to 
secure  the  payment  of  this  £  300,  Melvin  (who  now  owned 
one  half  by  virtue  of  the  deed  just  mentioned,  and  the  other 
half  in  right  of  his  wife)  united  with  his  wife  in  executing 
upon  the  same  day  to  Kittredge  a  mortgage  of  a  part  of  the 
land  which  is  thus  described,  viz. :  —  "A  certain  tract  or  parcel 
of  land,  lying  and  being  in  Chelmsford,  in  Chelmsford  Neck,  so 
called,  in  said  county  of  Middlesex,  containing  by  estimation 
one  hundred  acres,  be  the  same  more  or  less,  lying  altogether  in 
one  piece,  without  any  division,  except  only  one  county  bridle 
road,  which  runs  through  the  northerly  part  of  said  farm  or  tract 
of  land,  and  being  a  part  of  the  real  estate  of  Mr.  Thomas 
Fletcher,  late  of  said  Chelmsford,  deceased ;  together  with  all 
the  buildings  of  every  kind,  and  all  the  privileges,  appurtenan- 
ces, and  commodities  thereunto  belonging,  or  in  any  wise  ap- 
pertaining." 

The  great  question  in  the  case  was,  whether  or  not  this  mort- 
gage included  the  demanded  premises.  On  the  part  of  the 
plsuntiff  in  error,  who  claimed  under  Melvin,  it  was  contended 
that  it  did  not,  and  that  of  course  the  residuum  belonged  to 
Melvin. 

On  the  part  of  the  tenants,  it  was  contended  that  the  mort- 
gage included  them,  and  if  so,  that  the  estate  afterwards  became 
absolute  in  Kittredge. 
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In  1789,  Kittredge  entered  upon  the  property  mortgaged,  for 
condition  broken,  and  on  the  17th  of  April,  1789,  leased  the 
property  to  Melvin  for  one  year,  and  on  the  17th  of  April,  1793, 
renewed  the  lease  for  a  year. 

In  1794,  Kittredge  brought  an  action  against  Melvin  to  re- 
cover the  premises,  in  which  suit  judgment  was  rendered  by 
the  Supreme  Judicial  Court  of  Massachusetts  in  favor  of  the 
plaintiff,  and  an  habere  facias  possessionem  issued  on  the  19th 
of  April,  1796. 

It  is  not  necessary  to  state  the  vast  number  of  leases  and 
deeds,  and  other  evidence,  introduced  into  the  cause  by  both 
sides,  to  show  that  the  mortgage  did  or  did  not  include  the 
demanded  premises ;  because  it  will  be  perceived,  b^  referring 
to  the  opinion  of  this  court,  that  they  considered  the  question 
to  be  one  appropriately  falling  within  the  province  of  a  jury, 
and  not  one  of  construction  of  a  deed  to  be  settled  by  the  court. 

The  tenants  also  too]^  defence  upon  another  ground,  namely, 
that  if  the  demanded  premises  were  not  included  in  the  mort- 
gage of  Melvin  and  his  wife,  dated  April  27th,  1782,  nor  in  the 
leases  of  1789  and  1793,  from  Kittredge  to  Melvin,  nor  in  the 
judgment  of  Kittredge  against  Melvin  of  1796,  yet  the  entry  of 
Kittredge  in  1796,  and. his  ejectment  of  Melvin,' his  wife  and 
family,  operated  as  a  disseizin  of  Melvin  and  his  wife,  and  that, 
from  the  continued  possession  of  Kittredge  and  his  lessees,  and 
their  occupation  and  improvement  of  the  demanded  premises  as 
a  part  of  the  Cheever  Farm,  and  from  the  fact  that  every  suc- 
cessive grantee  occupied  and  improved  them  in  the  same  man- 
ner, they  would  pass  by  the  description  contained  in  any  of  the 
deeds  from  the  Kittredge  heirs,  or  any  of  the  subsequent  deeds 
under  which  the  tenants  claim,  and  the  heirs  of  both  Kittredge 
and  Melvin,  and  their  wives,  would  be  barred. 

The  title  of  those  claiming  under  Melvin  (as  Reed,  the  pres- 
ent plaintiff  in  error,  is  already  stated  to  have  done)  was  brought 
formerly  before  the  Massachusetts  courts,  as  appeared  by  the 
following  agreement,  which  was  filed  in  the  cause :  — 

"  It  is  also  admitted  by  the  tenants,  that  the  heirs  of  Benja- 
min and  Joanna  Melvin  entered  into  the  demanded  premises  in 
July,  A.  D.  1832,  claiming  the  same ;  and  in  May,  A.  D.  1833, 
commenced  writs  of  entry  upon  their  own  seizin  for  the  recovery 
of  the  same ;  and  that  they  prosecuted  the  same  suits  until  the 
April  term  of  the  Supreme  Judicial  Court,  Middlesex  County, 
A.  D.  1835,  when  the^  became  nonsuit ;  and  thereupon  com- 
menced a  writ  of  right,  in  which  they  joined,  and  prosecuted 
the  same  until  the  October  term,  Supreme  Judicial  Court,  1836, 
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when  Rufus  Melvin,  one  of  the  heirs,  executed  a  release  of  said 
action  to  the  tenant. 

(Signed,)  John  P.  Robinson*, 

^'OctoSer  31s/,  1845.  Attorney  for  the  Tenants.'' 

In  October,  1845,  the  cause  came  on  for  trial  in  the  Circuit 
Court,  when  the  jury  found  a  verdict  for  the  tenants.  The 
court,  however,  gave  certain  instructions  to  the  jury,  which 
were  excepted  to,  and  are  thus  stated  in  the  record. 

"  Upon  this  evidence  the  court  gave  full  instructions  to  the 
jury ;  and  among  them  the  demandant  excepts  to  the  follow- 
ing:  — 

"  1st.  That  if  they  believed,  from  the  evidence,  looking  to 
the  monuments,  length  of  lines,  and  quantities,  actual  occupa* 
tion,  &c.,  that  it  was  more  probable  the  parties  to  the  mortgage 
of  1782  intended  to  include  therein  the  demanded  premises 
than  otherwise,  they  should  return  their  verdict  for  the  tenants. 

"2d.  That  the  verdict  of  a  former  jury  introduced  by  the 
tenants  was  not  evidence  to  control  this  case  oif  the  issue. 

"  3d.  But  if  they  should  believe  the  testimony  of  James  Mel- 
vin,  that  Doctor  Jacob  Kittredge  pointed  out  on  the  land  of  his 
father  certain  monuments  as  the  southern  boundary  of  his  mort- 
gage, it  would  be  strong  evidence  that  the  parties  to  the  mort* 
gage  intended  originally  to  limit  the  mortgage  to  the  line  from 
ttiese  monuments ;  and  that  this  evidence  was  strengthened 
and  supported  by  the  other  testimony  concerning  the  boundary 
south  on  Jonathan  Williams. 

"4th.  That  if  the  tenants  under  their  respective  leases  from 
Kittredge  occupied  and  cultivated  to  the  Tyler  line,  in  such  a 
manner  as  the  owners  of  such  land  would  ordinarily  occupy 
and  cultivate,  and  such  an  occupation  had  continued  for  the 
period  of  thirty  years,  it  would  constitute  such  an  adverse  pos- 
session as  would  bar  the  demandant's  right  to  recover. 

"  6th.  That  the  possession  of  the  premises  by  said  lessees, 
undef  the  lease,  was  the  possession  of  Kittredge,  the  lessor,  and 
his  heirs,  he  claiming  to  have  a  deed  which  included  them,, 
and  having  turned  Melvin  out  of  possession;  if  it  was  of  such 
a  character  as  amounted  to  a  disseizin,  it  would  in  law  enure 
to  the  benefit  of  Kittredge  and  his  heirs,  and  would  be  the  dis- 
seizin and  adverse  possession  of  the  lessor. 

"  6th.  That  if  the  possession  of  Cheever  and  Thissell,  in 
1796,  under  Kittredge,  included  the  demanded  premises,  and 
the  same  possession  had  been  continued  by  the  subsequent  les- 
sees, as  the  evidence  tended  to  show  it  had  been,  down  to 
the  entry  of  the  heirs  of  Melvin  and  wife,  in  1832;  it  consti- 

VOL.  VIII.  24 
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tuted  in  law  such  a  continuity  of  possession  as  would  bar  the 
demandant's  right  to  recover. 

''  7th.  That  there  was  evidence,  not  contradicted,  of  a  claim 
to  the  premises,  by  Mrs.  Kittredge,  after  the  death  of  her  hus- 
band, and  of  rents  being  paid  to  her ;  but  if  Mrs.  Kittredge, 
after  the  death  of  her  husband,  forgetting  she  had  signed  the 
original  deed,  claimed  said  premises,  and  received  the  rent 
therefor  by  mistake,  till  the  heirs  or  their  guardians  discovered 
she  had  signed  the  deed,  and  the  rents  were  then  settled  with 
them,  the  continuity  of  adverse  possession  would  not  thereby 
be  disturbed ;  but  there  was  no  evidence  of  those  rents  which 
were  paid  to  Mrs.  Kittredge  going  to  the  heirs,  or  being 
repaid  to  them,  except  what  is  to  be  inferred  from  her  will,  and 
the  tenants  recognizing  the  title  of  the  heirs  of  Kittredge  after 
the  widow's  death,  and  taking  deeds  of  them.  That,  on  the 
death  of  Kittredge,  his  rights  descended  to  his  heirs  at  law, 
some  of  whom  were  minors ;  that  they  became  entitled  to 
them,  and  the  rents  and  profits  paid  by  the  lessees ;  that  if  the 
tenants,  who  held  leases  from  Jacob  Kittredge,  and  entered  un- 
der them,  remained  in  possession  after  his  death,  they  should 
properly  in  law  be  regarded  as  tenants  holding  at  will,  or  by 
sufferance  of  or  under  his  heirs  ;  and  if  the  tenants  saw  fit,  for 
any  part  of  the  time,  to  pay  rent  to  Mrs.  Kittredge,  the  mother, 
or  did  it  by  mistake,  and  afterwards  paid  it  to  the  heirs,  or  their 
guardians,  and  took  deeds  from  them,  such  payments  to  her 
ought  not  to  impair  the  rights  of  the  heirs,  or  those  claiming 
under  them;  but  the  whole  transaction  was  evidence  to  be 
weighed  by  the  jury  of  a  continued  occupation  by  the  lessees 
for  and  in  behalf  of  those  entitled  in  law  to  the  rights  which 
Kittredge  claimed  when  alive. 

"  To  which  instructions  of  the  court,  given  as  aforesaid,  the 
said  plaintiff  at  the  trial  excepted,  and  prayed  this,  his  bill  of 
exceptions,  to  be  signed  and  sealed  by  the  court.  All  which, 
being  found  true,  the  same  is  accordingly  signed  and  sealed. 

"  In  testimony  whereof,  I  have  hereunto  set  my 

r         -I     hand  and  seal. 

L^^^^-J  "Levi  Woodbury, 

Ass^t  Justice  of  Supreme  CouriJ^ 

Upon  these  exceptions,  the  case  came  up  to  this  court. 
It  was  argued  by  Mr.  Parker  and  Mr,  Jones,  for  the  plaintiff 
in  error,  and  Mr,  Robinson  and  Mr.  Webster,  for  the  tenants. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error 
were  the  following. 
As  to  the  first  instruction.     That  the  presiding  judge  erred 
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in  submitting  the  question  of  the  extent  of  land  embraced  in 
the  mortgage  from  Melvin  and  wife  to  Dr.  Eittredge,  to  the 
jury,  as  he  did. 

1.  Because  the  mortgage  and  deed  of  the  same  date  from 
Eittredge  and  wife  to  Melvin,  senior,  constituted  in  law  one 
transactioni  and  the  mortgage,  viewed  in  this  connection,  call- 
ed for  some  limit  short  of  the  whole  land  described  in  the  deed 
from  Eittredge  and  wife,  which  fact  the  tenants  were  estopped 
to  deny  j  and  if  the  jury  were  satisfied  that  the  town  bridle- 
road  existed  at  the  date  of  the  transaction,  at  the  place  contend- 
ed for  by  the  plaintiff,  and  that  it  constituted  as  much  of  a  di- 
vision as  the  bridle-road  expressly  excepted  by  the  parties  as 
making  a  division,  —  the  evidence  showing  no  other  division 
answering  the  call  of  the  mortgage,  —  the  town  bridle-road  be- 
came the  southern  boundary  of  the  mortgage  by  intendment 
of  law  and  legal  construction,  and  the  jury  were  bound  to  find 
it  so  ;  and  the  presiding  judge  should  so  have  instructed  them, 
instead  of  leaving  to  their  decision  the  meaning  of  the  language 
of  the  mortgage. 

2.  Because,  if  the  jury  believed  the  testimony  of  James  Mel- 
vin,  —  viz.  "  That  his  father  and  Dr.  Kittredge,  just  before  the 
making  of  the  first  lease  between  them,  went  upon  the  land 
and  established  the  stake  and  stones  and  black  oak  stump  with 
stones  on  it,  at  the  place  testified  to  by  tiim  as  the  southern 
boundary  of  the  land  claimed  by  Eittredge,"  —  then  this  fact, 
with  the  subsequent  indentures  of  leases  between  them,  recog- 
nizing these  monuments  and  the  Williams  land  as  the  southern 
bpuudary  of  the  land  claimed  by  Eittredge,  and  the  writ  and 
judgment  thereon,  with  the  solemn  and  repeated  recitals  and 
statements  contained  in  them,  the  admission  of  the  tenants 
that  the  Williams  land  extended  as  far  north  as  these  monu- 
ments, and  included  the  demanded  premises,  and  the  fact  that 
Melvin  subsequently,  in  November,  1794,  repurchased  the  de- 
manded premises  of  Williams  for  a  valuable  consideration,  con- 
stitute in  law  a  coaclusive  presumption,  against  Eittredge  and 
all  claiming  under  him,  of  the  extent  of  the  land  then  owned 
by  Eittredge,  and  that  both  Eittredge  and  all  claiming  under 
him  were  thereby  estopped  to  say  that  Eittredge  at  that  time 
owned  the  demanded  premises,  or  that  his  mortgage  included 
them.  And  the  presiding  judge  should  have  so  instructed  the 
jury  on  the  evidence. 

3.  Because  the  law  gives  a  preference  to  actual  monuments, 
over  length  of  lines,  quantities,  &c. ;  and  the  presiding  judge 
ought  to  have  so  instructed  the  jury. 

4.  The  burden  being  upon  the  tenants  to  satisfy  the  jury 
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that  the  mortgage  from  Melvin  and  wife  to  Kittredge  included 
the  demanded  premises,  the  instruction  of  the  presiding  judge, 
—  **  That  if,  from  the  evidence,  looking  to  monuments,  length 
of  lines,  quantities,  actual  occupation,  d^c,  the  jury  should  be- 
lieve that  it  was  more  probable  that  the  parties  to  the  mortgage 
of  1782  intended  to  include  therein  the  demanded  premises 
than  otherwise,  they  should  return  their  verdict  for  the  ten- 
ants," —  was  wrong,  and  did  not  in  law  satisfy  the  burden  of 
proof  resting  upon  the  tenants. 

To  Point  No  1 :  —  Levy  v,  Gadsby,  3  Cranch,  180 ;  McCoy 
V.  Lightner,  2  Watts,  347 ;  Welsh  v.  Dusar,  3  Binn.  337 ;  Deur 
nison  v.  Wertz,  7  Serg.  &  Rawle,  372 ;  Roth  v.  Miller,  15  ib. 
100 ;  4  ib.  279 ;  Powle  t?.  Bigelow,  10  Mass.  384 ;  Adams  v. 
Betz,  1  Watts,  425;  Poage  t?.  Bell,  3  Rand.  586;  Doe  v. 
Paine,  4  Hawks,  64;  Cockrell  v,  McCluin,  4  Monroe,  69; 
Hurley  v.  Morgan,  1  Dev.  &  Batt.  425 ;  Waterman  r.  Johnson, 
13  Pick.  261 ;  Peyton  v.  Dixon,  Peck,  148  ;  Hart  r.  Johnson, 
6  Ham.  87  ;  Etting  v.  Bank'  of  United  States,  11  Wheat.  59  ; 
Cherry  v,  Slade,  3  Murphy,  82 ;  Carroll  v.  Norwood,  5  Har.  & 
Johns.  163 ;  Penington  v,  Bordley,  4  Har.  &  Johns.  458. 

To  Point  No.  2,  under  the  first  instruction,  we  cite  the  fol- 
lowing authorities :  —  Boyd  v.  Graves,  4  Wheat.  613 ;  Common- 
wealth V,  Pejepscutt  Proprietors,  10  Mass.  155 ;  Houston  v. 
Mathews,  1  Yerger,  116;  Wilson  v.  Hudson,  8  Yerger,398;  1 
U.  S.  Dig.  by  Met.  &  Perkins,  474 ;  Carroll  v.  Norwood,  5  Har. 
&  Johns.  163  ;  Smith  v.  Murphy,  1  Taylor,  303 ;  Penington 
V,  Bordley,  4  Har.  &  Johns.  457 ;  Bates  t?.  Tymason,  13  Wen- 
dell, 300 ;  Plagg  v.  Thurston,  13  Pick.  145 ;  Cherry  v.  Slade, 
3  Murphy,  82 ;  Clark  v.  Munyan,  22  Pick.  410 ;  Slater  v.  Raw- 
son,  1  Met.  450 ;  Crosby  v.  Psu-ker,  4  Mass.  110  ;  Houston  r. 
Pillow,  1  Yerger,  481 ;  Davis  r.  Smith,  1  Yerger,  496 ;  1 
Greenleaf  on  Ev.  18,  19,  25,  26 ;  4  SUrkie  on  Ev.  30 ;  Bra* 
man  v.  Taylor,  2  Adolph.  &  Ell.  278,  289,  291 ;  Loinson  v. 
Tremere,  1  Adolph.  &  Ell.  792 ;  Peletreau  v.  Jackson,  11  Wen- 
dell, 117;  4  Kent's  Com.  261,  note;  Carver  v.  Jackson,  4  Pe- 
ters, 83 ;  Shelly  t?.  Wright,  Willes,  9 ;  Crane  r.  Morris,  6  Peters, 
598 ;  Stowe  v,  Wyse,  7  Conn.  214 ;  McDonald  v.  King,  Cox, 
432;  Henrick  v.  Johnson,  11  Mete.  26;  Willison  v,  Watkins, 
3  Peters,  43 ;  Denn  v.  Brewer,  Cox,  182 ;  Kinsell  v,  Daggett, 
2  Fairfield,  309  ;  Dewey  v,  Bordwell,  9  Wend.  65 ;  Parker  v. 
Smith,  17  Mass.  413 ;  Gerrish  v.  Bearce,  11  Mass.  193 ;  Jackson 
17.  Hasbrook,  3  Johns.  331;  Adams  v.  Barnes,  17  Mass.  365; 
Howard  v.  Mitchel,  14  Mass.  241 ;  Shelton  v.  Alcox,  11  Conn. 
290;  Howe  r.  Strode,  3  Wilson,  269;  Poole  v,  Fleger,  11  Pe- 
ters, 209  ;  Root  v.  Crock,  7  Barpj  378 ;  Pitch  v.  Baldwin,  17 
Johns.  161 ;  Singleton  v.  Whitesides,  6  Yerger,  18. 
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And  to  the  point  that,  as  the  tenants  now  hold  under  and  are 
privy  in  estate  with  all  the  parties  who  established  the  boundary 
and  dividing  line  as  aforesaid,  they  are  estopped  to  deny  the 
line  so  established  by  the  respective  parties,  the  following  :  — 
Cox,  431 ;  6  How.  88 ;  2  Murphy,  251 ;  2  Serg.  &  Rawle,  44. 

To  point  No.  3,  under  the  first  instruction,  we  cite  Graham 
on  New  Trial,  278,  and  cases  there  cited. 

To  point  No.  4,  under  the  same  instruction,  1  Greenleaf  on 
Evidence,  4 ;  1  Starkie  on  Evidence^  14 1  Jackson  on  Real  Ac- 
tions, 167,  161. 

As  regards  the  second  instruction.  The  presiding  judge 
erred,  because  the  verdict  of  a  former  jury  introduced  by  the 
tenants  was  evidence  to  control  this  case  and  the  issue. 

We  contend  that  the  verdict  of  a  former  jury  put  in  by  the 
tenants,  rendered  against  them  in  favor  of  a  party  under  whom 
the  present  demandant  claims,  is  evidence  for  the  demandant  in 
the  present  case ;  a»  it  appears  from  the  record,  also  put  in  by 
them,  affirmatively,  that  such  verdict  was  in  all  respects  con- 
formable to  law.  Such  verdict  is  competent  evidence.  See. 
Filler  v.  Milliner,  2  Johns.  181  j  4  Com.  Dig.  89  j  Outram  v. 
Morewood,  3  East,  446. 

It  is  equivalent  to  an  award  of  arbitrators  upon  a  submission 
by  the  parties  under  a  rule  of  court,  which  concludes  the  par- 
ties, and  all  claiming  under  them,  by  estoppel,  as  to  boundary 
at  least.  Goodridge  v.  Dustin,  5  Metcalf,  363  ;  Shelton  v.  Al- 
cox,  11  Conn.  240,  and  the  cases  there  cited. 

That  it  inures  to  the  present  demandant.  Carver  v.  Jackson, 
4  Peters,  83  ;  Somes  ».  Skinner,  3  Pick.  52. 

As  regards  the  third  instruction.  The  demandant  contends 
it  was  wrong,  because,  if  the  jury  believed  the  testimony  of 
James  Melvin,  then  the  monuments  established  by  his  father 
and  Dr.  Kittredge,  with  the  Williams  land,  there  being  no  evi- 
dence of  any  others  answering  the  calls  in  the  subsequent 
leases,  writ,  and  judgment,  were  to  be  regarded  by  them  as  the 
southern  line  of  the  land  embraced  in  the  lease,  writ,  and  judg- 
ment ;  and  by  the  solemn  recitals  and  statements  made  in  them 
by  Kittredge,  the  admission  of  the. tenants  that  the  Williams 
land  included  the  demanded  premises,  and  the  subsequent  re- 
purchase of  Williams  by  Melvin  of  the  demanded  premises, 
with  the  balance  of  the  Williams  lot,  which  the  tenants  now 
claim,  and  hold  under  that  purchase,  both  Kittredge  and  all 
claiming  under  him  were  concluded  and  estopped  to  say  that 
Kittredge  at  the  time  of  these  transactions  owned  any  of  the 
land  recited  and  recognized  in  said  leases,  writ,  and  judgment  as 
belonging  to  Jonathan  Williams,  and  which  lies  immediately 
24* 


382  SUPREME   COURT. 

Reed  v.  Proprietors  of^Loeki  and  Canals. 

south  of  the  monuments  aforesaid,  or  that  his  mortgage  origi- 
nally included  it,  and  if  it  had,  the  fact  was  immaterial. 

See  cases  cited  to  the  first  and  second  points  under  the  first 
instruction. 

But  the  tenants  cootend  further,  that,  if  the  mortgage  firom 
Melyin  and*-wife  does  tiot  include  the  demanded  premises,  they 
have  acquiredTa- tide  thereto  by  disseizin  and  the  statute  of  lim- 
itations ;  'that.<they  and  those  under  whom  they  claim  have  had 
the  actual,  open,  notorious,  and  exclusive  possession  of  the  de- 
manded premises  under  claim^f  title,  with  such  legal  privity  of 
title  between  the  successive  occupants  as  will  constitute  a  bar. 

This  position  the  demandant  denies,  and  contends  that  the 
evidence,  all  of  which  touching  this  point  appears  upon  the 
record,  is  entirely  insufficient  in  law  to  constitute  such  a  dissei- 
zin as  to  bar.  (The  counsel  then  went  into  an  examination 
of  the  evidence.) 

As  regards  the  fourth  instruction.  The  demandant  will  con- 
tend it  was  wrong,  -r- 1.  Because  the  question  submitted  to  the 
.  jury  to  decide  necessarily  involved  a  construction  of  the  leases^ 
which  was  matter  of  law,  and  should  have  been  determined  by 
the  court.  2.  Because  such  an  occupation  by  the  tenants,  un- 
der their  respective  leases  from  Kittredge  for  the  space  of  thir- 
ty years,  would  not  necessarily  constitute  a  bar  to  the  de- 
mandant^s  right  to  recover  in  this  case,  even  if  a  sufficient  legal 
continuity  of  title  in  the  lessors  had  been  shown,  especially 
the  moiety  derived  from  Mrs.  Melvin,  she  having  been  under 
coverture.  3.  Because  there  was  no  sufficient  legal  contmuity 
of  title  shown  to  have  existed  in  the  lessors,  through  whom 
the  tenants  claim  to  derive  their  title,  and  because  it  assumed 
the  existence  of  facts  which  the  whole  evidence  in  the  case 
expressly  negatived,  was  foreign  and  did  not  conform  to  the 
evidence  in  the  case,  and  tended  to  mislead  the  jury. 

As  regards  the  fifth  instruction.  The  demandant  contends 
it  was  wrong,  because  the  presiding  judge  assumed  to  tell  the 
jury,  "  that  Kittredge  claimed  to  have  a  deed  which  included 
the  demanded  premises,  and  had  turned  Melvin  out  of  posses- 
sion," of  which  facts  there  was  no  evidence,  but  evidence 
showing  directly  the  reverse ;  and  that  if  there  had  been  any 
evidence  tending  to  show  these  facts,  it  was  for  the  jury  to 
pass  upon ;  and  that,  without  the  existence  of  these  facts,  the 
possession  of  the  demanded  premises  by  the  lessees  under  the 
lease  was  not  the  possession  of  Kittredge  or  his  heirs,  so  as  to 
constitute  them  disseizors  except  at  the  election  of  the  true 
owner.  And  that  even  if  these  facts  had  been  shown  to  have 
existed,  they  would  not  have  operated  i  disseizin  of  Mrs.  Mel- 
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vin  during  her  coverture.  And  because  the  court  left  it  to  the 
jury  to  decide  what  facts  constitute  in  law  a  disseizin. 

As  regards  the  sixth  instruction.  The  demandant  contends 
it  was  wrong,  —  1.  Because  the  question  submitted  to  the  de- 
cision of  the  jury  involved  a  construction  of  the  written  leases, 
which  was  matter  of  law,  to  be  determined  by  the  court.  2. 
Because  the  evidence  did  not  tend  to  show  that  the  same  pos- 
session, or  any  possession,  possessing  the  same  legal  elements, 
or  having  the  same  legal  effect,  had  been  continued  by  the  sub- 
sequent lessees,  down  to  the  entry  of  the  heirs  of  Melvin  and 
wife  in  1832,  or  for  any  time  sufficient  to  bar,  and  would  not 
constitute  in  law  such  a  continuity  of  possession  as  would  bar 
the  demandant's  right  to  recover.  3.  Because  the  question  of 
legal  continuity  of  title  and  possession  submitted  to  the  jury 
to  decide  was.  matter  of  law,  and  should  have  been  decided  by 
the  court. 

As  regards  the  seventh  instruction.  The  demandant  contends 
it  was  wrong,  —  1.  Because  there  was  no  evidence  in  the  case 
from  which  the  jury  could  properly  infer  the  fact  that  Mrs.  Kit- 
tredge  ever  settled  with  the  heirs  of  Dr.  Kittredge  for,  or  paid, 
the  rents  which  she  had  received  from  the  tenant,  or  that  the 
tenant  repaid  the  rents  to  the  heirs. 

2.  Because  the  possession  and  claim  of  Mrs.  Kittredge,  the 
widow,  whether  under  a  mistake  or  not,  and  express  disclaimer 
on  the  part  of  the  heirs,  as  disclosed  by  the  evidence,  which 
was  uncontradicted,  did  interrupt  and  disturb  the  continuity 
of  adverse  possession,  if  any  existed  before. 

3.  Because  the  evidence  shows  that  the  last  written  lease 
from  Kittredge  to  Cheever,  the  tenant,  terminated  in  April, 
1812,  more  than  a  year  before  Kittredge  died,  and  if  Cheever 
was  tenant  at  all  to  Kittredge  of  the  demanded  premises,  which 
the  plaintiff  denies,  it  was  only  a  tenancy  at  will,  which  ter- 
minated by  the  death  of  Kittredge  in  1813,  and  Cheever's  re- 
maining in  possession  afterwards,  under  the  claim  of  the 
widow,  and  paying  the  rent  to  her,  —  the  heirs  of  Kittredge,  as 
appears,  expressly  disclaiming  any  title, — would  not,  against 
their  wish  and  consent,  make  Cheever  tenant  at  will  or  suffer- 
ance to  them,  or  establish  any  other  relation  which  should 
involuntarily  enforce  on  the  innocent  heirs  the  character  of 
wrong-doers  and  disseizors,  and  that  the  law  would  not  proper- 
ly regard  them  as  such. 

4.  Because  the  whole  transaction  of  the  widow's  claim  and 
receipt  of  the  rent,  and  express  disclaimer  on  the  part  of  the 
heirs,  as  shown  by  the  evidence,  was  not  evidence,  to  be 
weighed  by  the  jury,  of  a  continued  occupation  by  the  lessees 
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for  and  in  behalf  of  those  entitled  by  law  to  the  rights  which 
Kittredge  claimed  when  alive. 

The  demandant  will  further  contend  that  the  instructions 
aforesaid  were  unwarranted  by  the  evidence,  and  misled  the 
jury,  and  that  their  verdict  was  against  law  and  ,the  evidence 
in  the  case,  doing  great  injustice  to  the  plaintiff. 

To  the  second  ground  of  the  tenant's  defence,  the  plaintiff 
cites  in  support  of  his  exceptions  to  the  fourth,  fifth,  sixth,  and 
seventh  instructions,  the  following  authorities  :  — 

To  the  point  of  submitting  the  construction  of  the  leases  to 
the  jury.  Commonwealth  v.  Porter,  10  Mete.  263 ;  Graham  on 
New  Trial,  288;  McCormick  v,  Sisson,  7  Oowen,  716;  Pang- 
born  V.  Bull,  1  Wend.  345 ;  Hill  et  ux.  v.  Yates,  8  Taunt.  182 ; 
and  cases  cited  to  point  No.  1,  under  the  first  instruction. 

What  constitutes  an  actual  ouster  and  disseizin,  so  that  the 
statute  begins  to  run  ?  Mass.  Stat.  1786,  ch.  13,  sec.  4 ;  Mass. 
Rev.  Stat.,  ch.  U9,  sec.  3;  2  Greenleaf  on  Ev.,  4  430;  Tay- 
lor V.  Herd,  1  Burr.  60 ;  Cowper>  689 ;  Jerritt  v,  W^pre,  3  Price, 
•  Ex.  R.  575;  4  Kent's  Com.  (1st  ed.)  482,  489;  Proprietors 
of  Kennebec  Purchase  v.  Springer,  4  Mass.  416;  Same  v. 
Laboree,  2  Greenl.  275 ;  Little  r.  Libby,  Ibid.  242 ;  Same  v, 
Megquire,  Ibid.  1 76 ;  Norcross  r.  Widgery,  2  Mass.  506 ;  Co- 
burn  V,  Hollis,  3  Mete.  125 ;  Bates  v,  Norcross,  14  Pick.  224 ; 
Prescott  V,  Nevers,  4  Mason,  326 ;  Poignard  v.  Smith,  6  Pick. 
172;  Brown  v.  Gay,  3  Greenl.  126;  Gale  v.  Butler,  3  Mui> 
phy,  447 ;  Ross  v,  Gould,  6  Greenl.  204 ;  Blood  v.  Wood,  1 
Mete.  528;  1  Roll.  663,  L.  27;  6  Com.  Dig.  27,  Seizin,  P.  4; 
Stearns  on  Real  Actions, '6;  Ricord  v.  Williams,  7  Wheat. 
107;  Blunden  v.  Baugh,  Cro.  Car.  302;  Goodright  v,  For- 
rester, 1  Taunt.  578;  Doe  v.  Lynes,  3  Bam.  &  Cres.  388; 
Podger's  case,  9  Coke,  104;  5  Co  wen,  374;  6  Johns.  118. 

That  Melvin  had  acquired  a  lif^  estate  in  his  wife's  half, 
and  the  statute  would  begin  to  run  only  as  to  him.  2  Bl. 
Com.  127 ;  Co.  Litt.  670.  Melvin  v.  Locks  and  Canals,  16 
Pick.  137;  Babb  v.  Perley,  1  Greenl.  6;  16  Pick.  23;  22  ib. 
665;  2  Cow.  439. 

There  cannot  be  an  actual. ouster  of  the  reversion,  so  that 
the  statute  will  run  during  the  continuance  of  the  life  estate. 
Stearns  on  Real  Actions  (2d  ed.),  323;  1  Preston's  Ab.  266; 
Doe  V,  Elliot,  1  Barn  &  Aid.  86;  2  Kent's  Com.  (2d  ed.)  110; 
Tilson  V.  Thompson,  10  Pick.  357;  Stevens  r.Winship,  1 
Pick.  238;  Jackson  v.  Schoonmaker,  4  Johns.  402;  Jackson 
V,  Johnson,  5  Cowen,  74;  Wallingford  i?.  Hearl,  15  Mass. 
472;  Wells  v.  Prince,  9  Mass.  508;  Jackson  v.  Selleck,  8 
Johns.  262 ;  Starkie  oil  Ev.  886,  887 ;  Co.  Litt.  39  a,  246  o, 
246  6,  350  a,  351  a,  362  a,  356  6. 
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That  there  must  be  a  legal  privity  of  title  between  suc- 
cessive occupants,  so  the  one  leg^ly  enters  upon  his  predeces- 
sor, and  not  as  a  trespasser.  Angel  on  Limitation,  88 ;  Potts  v. 
Gilbert,  3  C.  C.  R.  475;  Ward  v.  Bartholomew,  6  Pick.  416; 
Jackson  v.  Leonard,  9  Cowen,  654 ;  Brandt  v.  Ogden,  1  Johns* 
156;  Doe  v.  Hall,  Dowl.  &,  Ryl.  38;  Sai^eant  v.  Ballard, 
9  Pick.  251;  Allen  v,  Holton,  20  Pick.  465;  Melvin  v.  Locks 
and  Canals,  5  Mete.  115;  Wade  v.  Lindsey,  6  Metc»  407. 

That  it  is  error  for  the  court  to  instruct  the  jury  that  they 
may  make  inferences  which  the  evidence  does  not  warrant. 
Graham  on  New  Trial,  271;  Harris  v.  Wilson,  7  Wend.  67; 
HoUister  v,  Johnson,  4  ib.  639 ;  Levingsworth  v.  Fox,  2  Bay, 
620. 

That  on  Eittredge's  death  Chcever's  tenancy  ceased,  and  he 
became  tenant  at  sufferance.  Rising  v.  Stannard,  17  Mass. 
282 ;  Ellis  v.  Page,  1  Pick.  42. 

That  between  Cheever  and  the  heirs  at  law  there  was  no 
privity  of  tkle.  Co.  Litt.  170  6 ;  1  Cruise  on  Real  Property, 
288.  That  upon  the  heirs  abandoning  any  prior  disseizin  by 
Kittredge  became  purged.     Small  v,  Procter,  15  Mass.  495. 

If  the  widow  entered,  she  would  be  a  new  disseizor,  as  she 
had  no  right  to  enter  as  the  successor  of  her  husband.  Gib- 
son v.  Crehore,  5  Pick.  146,  149 ;  Parker  v.  Obear,  7  Metcalf, 
24  That  neither  married  women,  nor  minors,  nor  a  non  com- 
pos mentiSy  can  become  disseizors  by  adopting  and  consenting 
to  the  acts  of  others.  6  Com.  Dig.  271,  Seizin,  F.  4;  1  Roll. 
160,  16L 

That  the  deeds,  through  which  the  tenants  claim  to  derive 
title  from  the  Kittredge  heirs,  did  not  include  the  demanded 
premises.  2  Bl.  Com.  388;  6  Rules  for  construing  Deeds; 
Ogneirs  case,  4  Coke,  50;  Shepherd's  Touchstone,  248, 
249;  Roe  v.  Vernon  et  al.,  5  East,  51;  Doe  v.  Greatherd, 
8  East,  91 ;  Gascoyn  v.  Barber,  3  Atk.  9 ;  Wilson  r.  Mowitt, 
3  Ves.  jr.  191 ;  Worthington  v.  Hylyer  et  al,  4  Mass.  191 ; 
Barnard  v.  Martin,  5  N.  Hamp.  636 ;  Woodman  v.  Lane,  7  ib. 
241 ;  Allen  v.  Allen,  14  Maine,  430 ;  Thorndike  v.  Richards, 
13  ib.  430 ;  Field  v.  Huston,  21  ib.  69 ;  Jameson  v.  Balmer, 
20  ib.  425 ;  Low  v,  Hampstead,  10  Conn.  23 ;  Benedict  v. 
Gaylord,  11  ib.  60;  Stearns  v.  Rice,  14  Pick.  411,  412. 

That  the  verdict  of  the  jury  was  against  law  and  the  evidence 
in  the  case.    Bryant  v.  Commonwealth  Ins.  Co.,  13  Pick.  543. 

(The  argument  of  the  counsel  for  the  tenants,  tending  to 
show  from  other  leases  and  evidence,  that  the  demanded  prem- 
ises were  included  in  the  mortgage,  is  omitted.) 
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II.  The  second  position  of  the  tenants  is,  that  if  the  demand- 
ed premises  were  not  included  in  the  mortgage  of  Melvin  and 
his  wife,  dated  April  27th,  1782,  nor  in  the  leases  of  1789  and 
1793,  from  Kittredge  to  Melvin,  nor  in  the  judgment  of  Kit- 
tredge  against  Melvin  of  1796,  yet  the  entry  of  Kittredge  in 
1796,  and  his  ejectment  of  Melvin,  his  wife  and  family,  oper- 
ated as  a  disseizin  of  Melvin  and  his  wife,  and  that,  from  the 
continued  possession  of  Kittredge  and  his  lessees,  and  their  oc- 
cupation and  improvement  of  the  demanded  premises  as  a  part 
of  the  Cheever  farm,  and  from  the  fact  that  every  successive 
grantee  occupied  and  improved  them  in  the  same  manner,  they 
would  pass  by  the  description  contained  in  any  of  the  deeds 
from  the  Kittredge  heirs,  or  any  of  the  subsequent  deeds  under 
which  the  tenants  claim,  and  the  heirs  of  both  Kittredge  and ' 
Melvin  and  their  wives  would  be  barred. 
^  It  is  the  settled  law  of  Massachusetts,  that  a  married  woman, 
by  joining  with  her  husband  in  a  deed,  may  pass  the  lands  of 
which  the  husband  and  wife  are  jointly  seized,  in  her  right. 
Fowler  v.  Shearer,  7  Mass.  14. 

It  is  also  the.settled  law  of  Massachusetts  that  the  right  of  a 
married  woman  and  her  heirs  to  make  an  entry  upon  lands  of 
which  she  has  been  disseized  jointly  with  her  husband,  is  abso- 
lutely barred  after  thirty  years'  adverse  possession.  Stat,  of 
Mass.  1786,  ch.  13,  sec.  4 ;  Melvin  v,  Propr.  of  Locks  and  Ca- 
nals, 16  Pick.  161;  Same  v.  Same,  6  Mete.  15;  Kittredge  v. 
Same,  17  Pick.  246. 

A  married  woman  may  be  disseized  at  the  same  time  with 
her  husband.  Podger's  case,  9  Coke,  104;  Runnington  on 
Ejectment,  60 ;  Adams  on  Ejectment,  48,  49,  note  ;  Jackson  on 
Ileal  Actions,  25 ;  Polyblank  v.  Hawkins,  1  Dougl.  329 ;  Rc- 
gistrum  Brevium,  197 ;  RastelPs  Elntries,  318 ;  Co.  Litt.  30  a ; 
2  Inst.  342;  Laiigdon  v.  Potter,  3  Mass.  219;  Rolle's  Abr.,  As- 
size, E.  O.  13. 

With  respect  to  the  Williams  mortgage,  and  the  testimony 
of  James  Melviti,  as  mentioned  in  the  third  instruction,  the  in- 
struction of  the  judge  was  right,  if  it  was  not  too  favorable  to 
the  demandant,  because  Williams's  mortgage  was  subsequent 
to  Kittredge's,  and  could  not  be  set  up  against  it,  if  it  included 
a  portion  of  the  same  lands,  as  the  tenants  contend ;  and  the 
testimony  of  James  Melvin  as  to  the  southern  boundary  is  to- 
tally inconsistent  with  the  written  documents  made  by  the  par- 
ties themselves  at  the  time.  This  relates  to  the  first  and  third 
instruction. 

As  to  the  second  instntction,  that  the  verdict  of  a  former  ju- 
ry in  the  State  court  was  not  evidence  to  control  this  case,  the 
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tenants  contend  it  was  correct,  because  the  judgment  of  the 
State  court  which  contained  this  verdict  was  in  favor  of  the 
tenants,  notwithstanding  this  verdict. 

In  support  of  the  fourth,  fifth,  and  sixth  instructions,  the  ten- 
ants will  take  the  positions  and  rely  upon  the  authorities  cited 
before,  under  the  second  general  head  of  this  abstract,  to  which 
the  court  are  referred. 

As  to  the  seventh  instruction,  the  tenants  make  the  follow- 
ing  points:  —  That  by  the  death  of  Kittredge,  in  1813,  the 
land  descended  to  his  heirs  at  law ;  that  he  died  seized,  the  pos- 
session being  in  his  tenant,  Cheever ;  that  Cheever  continued 
in  possession  till  after  the  death  of  Mrs.  Kittredge,  in  1818; 
that  there  was  no  evidence  that  Mrs.  Kittredge  was  ever  on  the 
land  after  the  death  of  her  husband ;  that  she  was  entitled  to  a 
life  estate  in  one  third  part  of  the  farm,  and  was,  therefore,  le- 
gally entitled  to  one  third  part  of  the  rents ;  that  she  cannot  be 
considered  as  an  abator,  because  an  abatement  is  an  entry  by  a 
stranger,  nor  as  a  disseizor,  because  she  did  no  act  which  can 
be  construed  as  a  disseizin  of  the  heirs ;  that  there  was  no  evi- 
dence of  any  disclaimer  of  the  heirs,  nor  any  evidence  of  an  ad- 
verse possession  on  the  part  of  Mrs.  Kittredge,  but  that  the  le- 
gal seizin  remained  in  the  heirs  as  it  descended  from  their  fa- 
ther.    5  Mete.  23-35. 

Mr.  Justice  GRIBR  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  demandant  below  in  a  writ  of  en- 
try, in  which  he  claimed  about  eight  acres  of  land  in  the  city 
of  Lowell. 

The  demandant  claimed  under  Benjamin  Melvin,  who,  it  is 
admitted,  was  seized  of  the  land  in  dispute,  as  part  of  a  larger 
tract,  in  1782.  One  undivided  moiety  of  this  tract  Melvin  held 
in  right  of  his  wife,  and  the  other  in  his  own  right. 

The  tenants  claimed  under  a  mortgage  given  by  Benjamin 
Melvin  and  wife  to  Jacob  Kittredge,  on  the  27th  day  of  April, 
1782.  In  1789,  Kittredge  entered  under  his  mortgage,  and 
leased  the  premises  to  Melvin.  In  1796,  Kittredge  recovered 
the  possession  from  Melvin  on  an  action  of  ejectment,  and  had 
possession  delivered  to  him  by  writ  of  habere  facias. 

From  that  time  Kittredge  and  those  claiming  under  him, 
now  represented  by  the  tenants  or  defendants  in  this  action, 
claim  to  have  had  the  peaceable  possession  of  the  demanded 
premises ;  and  there  is  no  evidence  of  any  occupation  by  Mel- 
vin or  his  heirs,  or  claim  thereto,  till  1832,  although  they  lived 
in  the  immediate  neighbourhood.  On  the  trial  below,  the  tea-» 
ants  relied  on  two  grounds  of  defence,  both  of  which  they  claim 
to  have  established  by  the  evidence :  — 


288  SUPREME  COURT. 

Reed  v.  Proprietors  of  Locks  and  Canals. 

1.  That  the  demanded  premises  were  included  in  themort* 
gage  given  by  Melrin  and  wife  to  Eittredge,  in  1782. 

2.  That  even  if  the  land  in  controversy  was  not  embraced 
within  the  deed  of  mortgage,  yet  that  the  entry  of  Eittredge 
in  1796,  and  the  ouster  of  Melvin  and  wife,  operated  as  a  di&- 
seizin,  and  that  by  the  uninterrupted  and  adverse  possession 
of  the  tenants,  and  those  under  whom  they  claim,  for  more  than 
thirty  years  before  the  entry  of  demandant,  or  those  under 
whom  he  claims,  his  right  of  entry  was  barred  by  the  statute 
of  Massachusetts  of  1786,  ch.  13,  sec.  4;  which  limits  the 
right  of  any  person  under  no  disability  to  make  an  entry  into 
lands,  &c.,  to  twenty  years  next  after  his  right  or  title  first  de- 
scended or  accrued,  with  a  saving  to  femes  covert,  &c.,  of  a  right 
to  make  such  entry  at  any  time  within  ten  years  after  the  ex- 
piration of  said  twenty  years,  and  not  afterwards. 

The  court  gave  "  full  instructions  to  the  jury  "  on  the  prin- 
ciples of  law  applicable  to  the  complicated  facts  and  somewhat 
contradictory  testimony  submitted  to  them  on*  the  trial ;  to  cer- 
tain portions  of  which  the  demandant's  counsel  excepted,  and 
has  here  assigned  as  error. 

We  shall  proceed  to  examine  them  in  their  order. 

I.  "  That  if  the  jury  believed  from  the  evidence,  looking  to 
the  monuments,  length  of  lines,  and  quantities,  actual  occupa- 
tion, &c.,  that  it  was  more  probable  the  parties  to  the  mortgage 
of  1782  intended  to  include  therein  the  demanded  premises 
than  otherwise,  they  should  return  their  verdict  for  the  ten- 
ants." 

It  is  objected  to  this  instruction,  that  it  submits  the  constnic- 
tion  of  the  deed  to  the  jury ;  and  permits  them  to  conjecture 
the  probable  intention  of  the  parties  from  facts  and  circumstan- 
ces not  contained  in  the  deed.  Whereas  the  intention  of  the 
parties  is  to  be  found  in  their  deed  alone,  which  it  is  the  duty 
of  the  court  to  construe. 

Taking  this  sentence  of  the  chaise  as  it  stands,  without  ref- 
erence to  the  facts  of  the  case,  it  may  be  admitted  that  it  af- 
fords some  color  to  this  objection.  But  when  we  look  to  the 
issue  submitted  to  the  jury,  and  the  testimony  exhibited  by  the 
record,  the  exception  will  be  seen  to  be  without  foundation. 

It  is  true,  that  it  was  the  duty  of  the  court  to  give  a  con- 
struction to  the  deed  in  question,  so  far  as  the  intention  of  the 
parties  could  be  elicited  therefrom,  and  we  are  bound  to  pre- 
sume that,  in  the  '^  full  instructions "  which  the  record  states 
were  "  given  to  the  jury,"  and  not  contained  in  the  bill,  be- 
cause no  objection  was  made  to  them,  the  court  performed  that 
duty  correctly.     But  after  all  this  is  done,  it  is  still  a  question 
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of  fact  to  be  discovered  from  evidence  dehors  the  deed,  wheth- 
er the  lines,  monoments,  and  boundaries  called  for  iifclude  the 
premises  in  controversy  or  not.  A  deed  may  be  vague,  ambig* 
uous,  and  uncertain  in  its  description  of  boundary ;  and  even 
when  it  carefully  sets  forth  the  lines  and  monuments,  disputes 
often  occur  as  to  where  those  lines  and  monuments  are  situated 
on  the  ground ;  and  it  necessarily  becomes  a  fact  for  the  jury 
to  decide,  whether  the  land  in  controversy  is  included  therein, 
or,  in  other  words,  was  intended  by  the  parties  so  to  be. 

The  mortgage  referred  to  by  the  court  describes  the ,  land 
asYoUows :  —  "A  certain  tract  or  parcel  of  land  lying  and  be- 
ing in  Chelmsford,  on  Chelmsford  Neck,  so  called,  in  said 
county  of  Middlesex,  containing  by  estimation  one  hundred 
acres,  be  the  same  more  or  less,  lying  altogether  in  one  piece 
without  any  division,  except  only  one  county  bridle-road,  which 
runs  through  the  northerly  part  of  said  farm  or  tract  of  land, 
and  being  a  part  of  the  real  estate  of  Mr.  Thomas  Fletcher,  late 
of  said  Chelmsford,  deceased." 

The  description  of  the  land  conveyed  by  this  deed  is  of  the 
most  vague  and  indefinite  character ;  it  sets  forth  no  monuments 
to  indicate  the  line  which  divides  it  from  the  remainder  of  the 
tract  owned  by  the  mortgagor,  and  not  intended  to  be  included 
in  the  deed. 

Hence,  the  demandant,  in  order  to  show  what  land  was  in- 
tended by  the  parties  to  be  included,  produced  witnesses  to 
prove  the  existence  in  former  times  of  another  '^  bridle  road," 
which  he  contended  was  the  southern  boundary  of  the  mort- 
gaged land,  because  a  hundred  acres  lay  north  -of  this  road, 
and  the  land  was  described  as  intersected  but  by  ^'  one  county 
bridle-road,"  which  ran  through  the  northerly  pj^rt  of  the  farm. 
He  produced  a  witness,  also,  to  prov6  that  Kittredge,  the  gran- 
tee, had  pointed  out  a  certain  monument  near  this  road  as  mark- 
ing his  boundary. 

The  tenants  contended  that  the  deed  was  uncertain  ais  to 
quantity,  and  did  not  call  for  the  road  as  its  southern  boundary. 
They  also  gave  evidence  to  show  the  actual  practical  location 
by  the  parties  of  the  land  included  in  the  mortgage,  as  early  as 
1789,  which  included  the  eight  acres  in  controversy.  For  this 
purpose  they  produced  the  leases  from  Kittredge  to  Melvin,  the 
mortgagor,  dated  in  1789  and  1793,  and^  subsequently  to  the 
other  tenants  of  Kittredge,  setting  forth  courses  and  distances 
which  included  the  demanded  premises,  as  they  contended,  and 
proved  by  witnesses  a  possession  held  accordingly  since  1796. 

It  cannot  be  doubted,  that,  where  a  deed  is  indefinite,  uncer- 
tain, or  ambiguous  in  the  description  of  the  boundaries  of  the 
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land  conveyed,  the  construction  given  by  the  parties  them- 
selves, as  shown  by  their  acts  and  admissions,  is  deemed  to  be 
the  true  one,  unless  the  contrary  be  clearly  shown.  The  diffi- 
culty in  the  application  of  the  descriptive  portion  of  a  deed  to 
external  objects,  usually  arises  from  what  is  called  a  latent  am- 
biguity, which  has  its  origin  in  parol  testimony,  and  must  ne- 
cessarily be  solved  in  the  same  way.  It  therefore  becomes  a 
question  to  be  decided  by  a  jury,  what  was  the  intention  of  the 
parties  to  the  deed. 

From  this  view  of  the  case,  as  exhibited  by  the  record,  it 
clearly  appears  that  the  question,  whether  the  demanded  prem- 
ises were  included  within  the  hmits  of  the  mortgage,  or  intend- 
ed so  to  be,  was  submitted  by  the  parties,  and  by  the  nature  of 
the  case,  to  the  jury  ;  and  that,  in  order  to  a  correct  decision  of 
the  issue,  the  jury  should  be  instructed  to  weigh  the  testimony 
as  to  the  <' monuments,  length  of  lines,  and  quantities,  actutd 
occupation,  &c.,"  and  decide  according  to  the  weight  of  evi- 
dence. And  such  is  the  meaning,  and  no  more,  of  the  language 
of  the  court  now  under  consideration.  We  can  perceive  no 
error  in  it. 

II.  The  second  matter  of  exception  is  to  the  instruction,  — 
<<  That  the  verdict  of  a  former  jury,  introduced  by  the  tenantSy 
was  not  evidence  to  control  this  case  or  the  issue." 

On  the  trial,  the  tenants  gave  in  evidence  the  record  of  a 
former  writ  of  entry,  brought  by  Benjamin  Melvin,  Jr.,  against 
them  in  1833,  for  this  same  land,  on  which  a  judgment  was 
rendered  in  favor  of  the  tenants.  In  the  trial  of  that  case,  the 
question  had  been  submitted  to  the  jury  ''  whether  the  de- 
manded premises  were  intended  by  the  parties  to  be  conveyed 
by  the  deed  of  mortgage,"  and  the  verdict  was  in  favor  of  de- 
mandant ;  the  court,  nevertheless,  on  other  points  reserved| 
gave  judgment  for  the  tenants. 

We  understand  the  principle  asserted  by  the  court  in  this  in- 
struction to  be,  that  this  verdict  in  favor  of  Melvin  was  not 
conclusive  upon  the  defendants  in  this  suit,  and  did  not  operate 
by  way  of  estoppel  as  to  the  facts  stated  therein. 

The  correctness  of  this  instruction  cannot  be  questioned. 
For,  assuming  that  a  verdict. and  judgment  in  a  writ  of  entry 
sur  disseizin  to  be  conclusive  between  parties  and  privies  in 
Massachusetts,  and  that  they  operate  by  way  of  estoppel,  yet 
the  record  in  this  case  would  have  no  such  effect ;  — 1st.  Be- 
cause it  was  neither  pleaded  nor  given  in  evidence  by  the  de- 
mandant for  that  purpose.  2d.  All  estoppels  are  mutual ;  the 
demandant  was  not  party  to  the  suit,  nor  privy  except  as  to  one 
fourteenth  of  the  premises,  and  would  not  therefore  have  been 
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estopped  as  to  the  remainder ;  so,  neither  could  the  tenants. 
3d.  There  was  no  judgment  of  the  court  upon  the  verdict, 
which  alone  could  give  it  the  force  or  effect  of  res  judicata, 

III.  The  third  exception  is  to.  an  instruction  in  favor  of  the 
demandant, — and  ought  not  to  have  been  taken,  or  urged 
here. 

IT.  The  fourth,  fifth,  sixth,  and  seventh  instructions  except- 
ed to  have  reference  to  the  statute  of  limitations,  and  may  be 
considered  together.     They  are  as  follows :  — 

"  4th.  That  if  the  tenants,  under  their  respective  leases  from 
Kittredge,  occupied  and  cultivated  to  the  Tyler  Hue,  in  such  a 
manner  as  the  owners  of  such  land  would  ordinarily  occupy 
and  cultivate,  and  such  an  occupation  had  continued  for  the 
period  of  thirty  years,  it  would  constitute  such  an  adverse  pos- 
session as  would  bar  the  demandant's  right  to  recover. 

''  5th.  That  the  possession  of  the  premises  by  said  lessees, 
under  the  lease,  was  the  possession  of  Eittredge,  the  lessor,  and 
bis  heirs,  he  claiming  to  have  a  deed  which  included  them, 
and  having  turned  Melvin  out  of  possession ;  if  it  was  of  such 
a  character  as  amounted  to  a  disseizin,  it  would  in  law  inure  to 
the  benefit  of  Eittredge  and  his  heirs,  and  would  be  the  dis- 
seizin and  adverse  possession  of  the  lessor. 

'<  6th.  That  if  the  possession  of  Cheever  Und  Thissell,  in 
17%,  under  Eittredge,  included  the  demanded  premises,  and 
the  same  possession  had  been  continued  by  the  subsequent 
lessees,  as  the  evidence  tended  to  show  it  had  been,  down  to 
the  entry  of  the  heirs  of  Melvin  and  wife,  in  1832,  it  consti- 
tuted in  law  such  a  continuity  of  possession  as  would  bar  the 
demandant's  right  to  recover. 

"  7th.  That  there  was  evidence,  not  contradicted,  of  a  claim 
to  the  premises  by  Mrs.  Eittredge,  after  the  death  of  her  hus- 
band, and  of  rents  being  paid  to  her ;  but  if  Mrs.  Eittredge, 
after  the  death  of  her  husband,  forgetting  she  had  signed  the 
original  deed,  claimed  said  premises,  and  received  the  rent 
therefor  by  mistake,  till  the  heirs  or  their  guardians  discdvered 
she  had  signed  the  deed,  and  the  rents  were  then  settled  with 
them,  the  continuity  of  adverse  possession  would  not  thereby 
be  disturbed ;  but  there  was  no  evidence  of  those  rents  which 
were  paid  to  Mrs.  Eittredge  going  to  the  heirs,  or  being  repaid 
to  them,  except  what  is  to  be  inferred  from  her  will,  and  the 
tenants  recognizing  the  title  of  the  heirs  of  Eittredge  after  the 
widow's  death,  and  taking  deeds  of  them.  That,  on  the  death 
of  Eittredge,  his  rights  descended  to  his  heirs  at  law,  some  of 
whom  were  minors  ;  that  they  became  entitled  to  them,  and 
the  rents  and  profits  paid  by  the  lessees ;  that  if  the  tenants, 
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who  held  leases  from  Jacob  Kittredge,  and  entered  under  them, 
remained  in  possession  after  his  death,  they  should  properly  in 
law  be  regarded  as  tenants  holding  at  will,  or  by  sufferance  of 
or  under  his  heirs ;  and  if  the  tenants  saw  fit,  for  any  part  of 
the  time,  to  pay  rent  to  Mrs.  Kittredge,  the  mother,  or  did  it 
by  mistake,  and  afterwards  paid  it  to  the  heirs,  or  their  guar- 
dians, and  took  deeds  from  them,  such  payments  to  her  ought 
not  to  impair  the  rights  of  the  heirs,  or  those  claiming  under 
them ;'  but  the  whole  transaction  was  evidence  to  be  weighed 
by  the  jury  of  a  continued  occupation  by  the  lessees,  for  and  in 
behalf  of  those  entitled  in  law  to  the  rights  which  Kittredge 
claimed  when  alive." 

We  can  perceive  no  error  in  these  instnictions,  when  taken  in 
connection  with  the  evidence  exhibited  by  the  record. 

It  cannot  be  denied,  that  an  adverse  possession  may  be  kept 
up  without  a  personal  residence  where  the  disseizor  gives  leases 
to  tenants,  puts  them  in  possession,  and  receives  the  rents, 
claiming  the  land  as  his  own. 

The  law  is  also  well  settled  by  the  courts  of  Massachusetts, 
that  the  entry  of  a  married  woman  is  barred  by  the  statute  of 
limitations  of  that  State,  after  thirty  years,  notwithstanding  her 
coverture.  Also  that  by  the  marriage  the  husband  and  wife 
become  jointly  seized  of  her  real  estate  in  her  right,  and  their 
title  must  be  so  stated  in  pleading ;  and  therefore,  if  a 
iStranger  enters  and  ousts  them,  it  is  a  disseizin  of  both,  and  a 
right  of  entry  immediately  accrues  to  both  or  either  of  them. 
(See  Melvin  v.  Proprietors,  &.C.,  16  Pick.  161  j  also  6  Metcalf, 
15  ;  and  cases  there  cited). 

Nor  can  we  discover  any  thing  in  the  evidence  in  this  case, 
that  could  entitle  the  demandant  to  maintain  that  the  conti- 
nuity of  the  adverse  possession  has  been  broken  by  the  death  of 
Kittredge,  and  the  fact  that  the  widow  may  have  received  the 
rents  without  objection  for  some  time  after  his  death. 

There  was  no  abatement  by  a  stranger  after  the  death  of 
Kittredge,  nor  entry  or  disseizin  of  his  heirs  by  the  widow. 

",If  a  guardian  by  niirture  rii^kes  a  lease  by  indenture  to 
one  who  is  already  in  under  title  of  the  infant,  rendering  rent 
to  the  guardian,  which  is  paid  accordingly,  this  is  no  dissei- 
zin ;  for  there  is  no  actual  ouster  consequent  on  such  demise, 
and  the  rent  paid  to  the  guardian  must  be  accounted  for  to  the 
infant.''     (Roll.  Abr.  659 ;  Bac.  Abr.,  tit.  Disseizin,  A.) 

So  if  the  mother,  by  mistake  of  her  rights,  and  without  ob- 
jection, receives  the  rents  jointly  due  to  herself  and  children  ; 
this  constitutes  no  ouster  of  them,  she  being  liable  to  account 
to  them- 
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The  judgment  of  the  Circuit  Court  is  therefore  'fiffirmedy 
with  costs. 

Order. 

This  cause  came  on  to  he  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United'States  for  the  Dis- 
trict of  Massachusetts,  and  was  argued  by  counsel.  0^  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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la  tihe  CAM  of  Stoddard  «.Chambert,S  Howard,  SS4,  this  oomt  decided  by  impiica- 
tioiL  and  now  decides  exprewly,  that  a  general  and  anlocatod  oonoestion,  granted 
hj  ttie  Spanish  govemor  prior  to  the  transfer  of  Looisiana,  a  private  rarrej  of 
which  made  after  the  transfer  was  recognized  by  the  commissionerB  appointed  on- 
der  the  act  of  1805,  before  whom  the  daim  was  filed,  wae  so  designated  and  lo- 
cated as  to  be  reserved  from  sale  by  virtue  of  the  act  of  1811,  ana  consequently 
no  New  Madrid  certificate  could  be  located  upon  it 

The  act  of  1804,  forbidding  private  sorvers  npon  the  public  lands,  was  impliedly  re* 
pealed  by  the  act  of  1805,  which  required  claimants  to  file  a  plat.  The  act  of 
1806  autoorized  the  commissioners  to  direct  such  surveys  as  they  might  deem 
necessary,  which  gave  them,  thereby,  the  power  to  adopt  any  prior  and  private 
surveys  which  they  might  deem  Just  and  proper,  for  the  purpose  of  designation 
and  location. 

The  effect  of  such  private  surveys  was  not  to  sever  the  land  from  the  public  domain, 
but  merely  to  indicate  the  tract  which  Congress  was  t6  act  upon  at  a  subsequent 
period,  in  case  it  thought  proper  to  confirm  the  claim. 

The  act  of  1836  confirmed  the  claims  of  assifpees  who  had  prosecnted  them  as 
claimants,  and  did  not  intend  to  vest  the  title  m  the  assignor,  the  original  holder. 
This  court  has  so  decided  in  former  cases. 

The  confirmation  by  the  act  of  1836  is  equally  effectual  in  favor  of  the  claimant, 
whether  the  commissioners  recommendea  that  the  claim  should  be  confirmed  gen- 
erally, or  confirmed  "  according  to  the  survey."  The  only  difference  is,  that  in  the 
latter  case  the  survey  on  file  is  probablv  conclusive  upon  the  government,  and  er- 
rors cannot  be  corrected,  whilst  in  the  fontier  case  Aejr  may  be. 

The  second  section  of  the  act  of  1836  makes  no  provision  for  a  re-location  of  an 
unlocated  claim  confirmed  on  the  report  of  the  commissioners,  and  further  legisla* 
tion  will  be  necessary  for  such  cases. 

The  cases  of  Mackay  v.  Dillon,  4  Howard,  421,  Les  Bois  v.  Bramell,  4  Howard, 
449,  and  Jourdan  v.  Barrett,  4  Howard,  169,  examined  and  explained. 

Upon  the  transfer  of  Louisiana,  the  United  States  succeeded  to  all  the  powers  of  the 
Intendant-Generals,  and  conld  give  or  withhold  the  completion  of  all  imperfect 
titles  at  their  pleasure.  In  order  to  exercise  this  power  with  discretion,  Boards  of 
Commissioners  were  established  in  order  to  enlighten  the  judgment  of  Congress, 
and  special  courts  were  orpinized  in  which  claimants  might  prosecute  their  claims. 

But  in  all  the  legislation  npon  the  subject,  the  claimants  were  pever  considered  as 
possessing  a  legal  title,  until  the  final  assent  of  Congress  was  expressed  in  some 
mode  or  other  to  that  eftcct 
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The  date  of  ench  legal  title  oommences  with  the  ratification  by  Congresa,  and  doet 
not  extend  back  to  the  date  of  the  imperfect  title. 

Therefore,  the  title  of  Cerr6,  being  confirmed  in  1836,  mnst  give  way  to  patenti  for 
the  same  land,  issued  before  that  time,  unless  Congress  had,  by  some  law,  pro- 
tected the  land  from  the  location  of  patents. 

But  the  acts  of  Congress  did  not  so  protect  it,  because  the  concession  of  Cerr6  called 
for  no  boundaries,  and  had  never  oeen  surveyed.  Before  land  could  be  reserved 
from  sale,  it  was  necessary  to  know  where  the  land  was. 

The  confirming  act  of  1836  declared  that  it  should  convey  no  title  to  any  part  of  the 
land  which  had  previously  been  surveyed  and  sold  by  the  United  States.  This 
the  United  States  had  a  nght  to  do,  because,  having  the  plenary  power  of  confirma- 
tion, they  conld  annex  such  conditions  to  it  as  they  chose. 

Where  chums  were  confirmed  according  to  the  concession,  a  subsequent  survey  made 
in  the  mode  pointed  out  by  law  is  conclusive  upon  the  United  States  and  the 
confirmee,  to  show  that  the  land  included  iq  the  survey  was  the  land  the  title  to 
which  was  confirmed.  But  it  does  not  follow  that  other  persons,  who  may  pre- 
viously have  purchased  portions  of  the  land  from  the  United  States,  subsequent  to 
the  confirming  act  and  before  the  survey,  are  equally  concluded. 

The  form  of  a  Spanish  title  given/ 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  one  of  those  cases  sbrising  from  a  conflict  between  an 
old  Spanish  concession  and  a  title  otherwise  acquired.  The 
acts  of  Congress,  passed  from  time  to  time  to  regulate  these 
claims,  are  all  set  iTorth  in  the  report  of  the  case  of  Stoddard  v. 
Chambers,  2  Howard,  317,  and  need  not  be  repeated.  It  is 
only  necessary  now  to  state  the  respective  titles  of  the  plaintiffs 
and  defendant,  as  exhibited  by  themselves. 

This  was*  an  action  of  ejectment  brought  by  Am6d6e  Me- 
nard, a  citizen  of  the  State  of  Illinois,  as  assignee  of  Pascal  L. 
Cerr6,  against  the  defendant,  Samuel  Massey,  a  citizen  of  the 
State  of  Missouri,  for  the  recovery  of  a  piece  of  land  situated  in 
the  couttty  of  Crawford,  and  State  of  Missouri,  containing  three 
thousand  and  one  acres  and  seventy-five  hundredths  of  an  acre, 
being  survey  number  three  thousand  one  hundred  and  twenty, 
of  three  thousand  five  hundred  and  twenty-eight  arpens  of  land 
originally  granted  to  Pascal  L.  Cerrd,  in  township  thirty-eight 
norths  of  range  five  west,  and  townships  thirty-seven  and  thirty- 
eight  north,  of  range  five  west,  of  the  fifth  principal  meridian. 
This  tract  of  land  was  confirmed  by  the  act  of  Congress  of  the 
4th  of  July,  1836,  to  Pascal  L.  Cerr6,  the  grantee,  or  his  legal 
representatives,  who  conveyed  to  Amed6e  Menard,  the  plaintiff. 
Menard  died  during  the  pendency  of  the  suit,  and  his  heirs  at 
law  were  made  parties  to  the  suit,  all  of  whom  were  residents 
of  the  State  of  Illinois.  A  verdict  and  judgment  were  rendered 
against  the  plaintiffs  in  the  Circuit  Court,  the  case  is  brought  to 
this  court  by  the  plaintiffs  in  error. 

The  case,  on  each  side,  as  it  appears  in  the  transcript,  is  as 
follows. 
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On  the  6th  of  November,  1799,  one  Pascal  Leon  Oerr6  pre- 
sented his  petition  to  Don  Carlos  E)ehault  Delassus,  Lieutenant- 
Governor  and  Commander-in-Chief  of  Upper  Louisiana,  for 
seven  thousand  and  fifty-six  arpens  of  land,  to  be  taken  in  two 
different  places,  as  follows:  the  half  of  said  quantity,  or  three 
thousand  five  hundred  and  twenty-eight  arpens,  to  be  taken  at 
the  place  commonly  known  by  the  name  of  the  Great  Source 
of  the  River  Maramee ;  the  other  half  oA  the  head-waters  of 
the  Gasconade,  and  those  of  the  Maramee,  known  by  the  name 
of  La  Bourbeuse. 

On  the  8th  day  of  November,  1799,  the  Lieutenant-Gov- 
ernor, Charles  Dehault  Delassus,  in  pursuance  of  said  petition, 
gave  a  concession  for  the  quantity  of  land  asked  for  by  the 
petitioner,  reciting  that  he  was  well  convinced  of  the  facts  set 
forth  and  stated  by  the  petitioner,  and  stated  further  in  the 
grant,  that,  as  it  was  situated  in  a  desert  where  there  was  no 
settlement,  and  at  a  considerable  distance  from  the  town  of  St. 
Louis,  he  was  not  compelled  to  have  it  surveyed  immediately, 
"  but  as  soon  as  some  one  settles  on  satdplace,^^  in  which  case 
he  was  required  to  have  it  surveyed  without  delay. 

The  said  Pascal  Leon  Cerre,  the  grantee,  produced  a  letter 
from  Manuel  Gayoso  de  Lemos,  Governor-General  at  New 
Orleans,  to  Monsieur  Gabriel  Cerrd,  the  father  of  the  petitioner, 
dated  New  Orleans,  28th  April,  1798,  in  which  he  acknowl- 
edged the  many  services  which  the  said  Gabriel  Cerr6  had 
rendered  the  government,  and  his  claim  to  the  generosity  of 
the  same ;  and  that  the  said  Lieutenant-Governor,  seeing  the 
letter  of  the  Governor-General  Gayoso,  inquired  of  said  Gabriel 
Cerr6  in  what  manner  he  might  reward  him ;  and  that  said 
Cerre  replied,  that  he  was  then  advanced  in  years,  and  had  a 
sufficiency  of  lands,  and  recommended  his  son,  who  was  the 
head  of  a  family,  said  Pascal  Leon  Cerri,  who  had  then  received 
no  grant  for  any  land,  to  the  bounty  of  the  government. 

The  concession  was  registered,  by  order  of  the  Lieutenant- 
Governor,  in  the  Book  of  Concession,  and  presented  to  the  first 
Board  of  Commissioners  for  confirmation,  by  the  grantee,  Sep- 
tember 15th,  1806 ;  who  reported  against  its  confirmation, 
September  28th,  1810;  and  the  claim  was  again  presented  for 
confirmation,  5th  October,  1832,  supported  by  documentary 
and  oral  testimony,  and  was  unanimously  recommended  for 
confirmation  by  the  Board  of  Commissioners,  October  31st, 
1833,  and  was  confirmed  by  the  act  of  Congress  of  the  4th  of 
July,  1836,  to  the  said  Pascal  L.  Cerre,  or  his  legal  represen- 
tatives. 

The  land  as  confirmed  was  surveyed  under  the  authority  of 


296  SUPBEME   COURT. 

Menard*8  Heirs  v.  Massey. 

the  United  States,  by  Deputy-Surveyor  Joseph  C.  Brown,  from 
the  18th  to  the  20th  of  June,  1838,  under  instructions  from  the 
surveyor  of  the  public  lands  in  the  States  of  IlUnois  and  Mis* 
souri,  dated  the  6th  of  June,  1838. 

On  the  26th  of  February,  1844,  by  deed  of  that  date,  Pascal 
L.  Cerr6  conveyed  said  lands,  as  granted,  located,  and  surveyed, 
to  Amedde  Menard,  under  whom  the  present  plaintiffs  claim  as 
heirs  at  law. 

By  the  act  of  Congress  o'  the  4th  of  July,  1836,  the  above 
decision  of  the  Board  of  Commissioners,  under  the  acts  of  1832 
and  1833,  was  af&rmed,  and  thereby  the  title  under  said  grant 
was  confirmed. 

The  defendant  admitted  that  he  was,  before  and  at  the  time 
of  the  commencement  of  this  suit,  in  possession  of  the  whole 
of  section  one,  township  thirty-seven  north,  range  six  west,  ex- 
cept the  west  half  of  the  southwest  quarter  of  said  section,  coui? 
taining  eighty  acres,  which  were  the  same  premises  on  which 
"  the  Big  Spring,"  at  the  source  of  the  Maramee,  is  located. 

The  heirs  at  law  of  Am6d6e  Menard,  deceased,  were  admit- 
ted, from  a  statement  made  by  Judge  Pope,  to  be  the  present 
plaintiffs. 

The  plaintiffs  gave  in  evidence  a  letter  from  the  Secretary 
of  the  Treasury  of  the  United  States  to  the  Commissioner  of 
the  General  Land  Office,  dated  10th  June,  1818,  in  which  he 
was  directed  and  instructed  to  furnish  the  receiver  and  register 
of  the  land.6ffice  at  St.  Louis,  Missouri,  with  a  descriptive  list 
of  the  land  claims  which  had  been  presented  and  registered 
under  the  different  acts  of  Congress  for  confirming  the  rights 
of  individuals  to  lands  that  had  not  been  confirmed,  situated 
within  said  land  district,  with  instructions  to  withhold  from 
sale  all  such  lands,  until  otherwise  directed. 

The  land  confirmed  to  Pascal  L.  Cerr^,  and  now  sued  for, 
was  then  within  the  district  of  St.  Louis.  The  letter  of  the 
Secretary  of  the  Treasury  was  the  official  copy,  transmitted  by 
the  Commissioner  of  the  General  Land  Office  to  the  register  at 
St.  Louis,  and  was  produced  by  the  said  register,  in  whose  pos- 
session the  same  was. 

The  plaintiffs  gave  in  evidence,  also,  a  list  of  claims  which 
had  been  made  out  by  Frederic  Bates,  former  recorder  of  land 
titles  at  St.  Louis,  and  which  had  been  presented  for  confirma- 
tion, but  not  finally  acted  on  by  Congress;  which  list  was  also 
produced  by  the  register  of  the  land  office  at  §t.  Louis,  and 
taken  from  the  files  in  his  office,  and  on  said  list  was  this  claim, 
since  confirmed  to  Pascal  L.  Ccrre. 

Accompanying  said  list  was  a  certificate  made  out  by  Fred- 
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eric  Bates,  former  recorder  of  land  titles  at  St.  Louis,  under 
date  of  10th  July,  1818,  in  which  he  states,  —  "The  foregoing, 
is  a  list  of  claims  regularly  entered  in  this  office,"  and  which 
were  supposed  to  be  situated  and  intended  to  be  located  withia 
the  county  of  St.  Louis,  and  which  was  no  doubt  made  out,  in 
pursuance  of  the  instructions  and  directions  from  the  Commis- 
sioner of  the  General  Land  Office,  under  the  direction  of  the 
Secretary  of  the  Treasury,  reserving  said  lands  from  sale. 

The  plaintiffs  also  gave  in  evidence  a  proclamation  of  the 
President  of  the  United  States,  dated  June,  1823,  and  published 
in  the  summer  and  autumn  of  1823,  for  the  sale  of  public  lands, 
on  the  third  Monday  of  November  in  that  year,  at  St.  Louis, 
which  were  situate  in  the  township  and  range  in  which  the 
lands  sued  for  in  this  action  are  located,  and  in  which  the  lands 
sued  for,  and  contained  in  the  list  made  out  by  the  recorder  of 
land  titles,  as  above  stated,  are  reserved  from  sale. 

The  property  in  dispute  was  admitted  by  the  defendant  to 
be  worth  more  than  two  thousand  dollars. 

The  plaintiffs  also  proved,  by  the  testimony  of  Augustus  H. 
Evans,  that  this  claim  was  located  at  "  the  Big  Spring  "  on  the 
Maramee.  And,  by  the  testimony  of  Henry  A.  Massey,  that, 
between  the  years  1826  and  1828,  Samuel  Massey,  in  speaking 
of  the  works  at  "  the  Big  Spring"  on  the  Maramee,  said  there 
was  an  old  claim  on  the  land,  which'  he  understood  had  not 
been  allowed,  and  authorized  Major  Biddle  at  that  time  to  try 
and  buy  up  that  old  claim. 

The  plaintiffs  also  established,  by  the  testimony  of  Joseph 
C.  Brown,  the  United  States  deputy  surveyor,  that  he  made  the 
survey  of  this  claim,  at  "the  Big  Spring,"  "as  the  source  of 
the  claim." 

There  was  offered  in  evidence,  on  the  part  of  the  plaintiffs, 
Plat  No.  2  from  the  register's  office,  and  a  copy  of  the  original 
diagram,  as  certified  by  F.  R.  Conway,  surveyor  of  the  public 
lands  in  the  States  of  Illinois  and  Missouri,  dated  Surveyor's  Of- 
fice, St.  Louis,  11th  April,  1846 ;  which  were  objected  to  on  the 
part  of  the  defendant,  and  the  objection  sustained  by  the  court ; 
to  which  decision  of  the  court  plaintiffs'  counsel  excepted. 

The  above  facts,  and  also  a  certified  survey,  under  the  act 
of  1836,  constitute  the  title  of  the  plaintiffs  in  error. 

The  evidence  on  the  part  of  the  plaintiffs  was  here  closed. 

The  defendant,  as  it  appears  from  the  transcript,  gave  in  evi- 
dence seven  patents  from  the  President  of  the  United  States, 
all  issued  on  the  20th  of  December,  1826,  to  Samuel  Massey 
and  Thomas  James,  five  for  eighty  acres  of  land  each,  and  one 
for  eighty-two  and  ninety-six  one  hundredths  acres,  and  one 
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Other  for  eighty-one  and  twelve  one  hundredths  acres  of  land ; 
and  all  of  said  patents  covering  a  part  of  the  same  land  in- 
cluded in  the  survey  of  Pascal  L.  Cerr6,  under  the  confirmation 
made  to  him  at  the  great  source  of  the  Maramee. 

The  evidence  on  both  sides  being  closed,  the  counsel  for  the 
defendant  then  prayed  the  court  to  direct  the  jury,  — 

1.  That  the  plaintiffs  in  this  case  cannot  recover  against  the 
defendant  for  any  land  embraced  within  the  patents  given  in 
evidence  by  the  defendant. 

2.  That  the  plaintiffs  cannot  recover  in  this  case  against  the 
defendant,  on  account  of  any  land  within  the  plaintiffs'  survey, 
without  proof  that  the  defendant,  at  the  commencement  of  this 
suit,  was  in  possession  thereof;  and  the  fact  that  the  defendant 
had  cut  wood  upon  such  land  is  not  sufScient  to  authorize  a  re- 
covery for  the  land  upon  which  the  wood  was  cut,  if  these 
were  merely  temporary  trespasses  and  occupation  of  the  land. 

These  instructions  the  court  gave  to  the  jury ;  whereupon 
the  counsel  for  the  plaintiffs  excepted,  and  upon  this  exception 
the  case  came  up  to  this  court. 

It  was  was  argued  by  Mr.  Lawrence  and  Mr.  Badger^  for 
the  plaintiffs  in  error,  and  Mr.  Ewing,  for  the  defendant. 

The  points  made  by  the  counsel  for  the  plaintiffs  in  error 
were  the  following :  — 

That  the  decision  made  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Stoddard's  Heirs  v.  Harry  W.  Chambers, 
2  Howard,  284,  which  is  the  same  in  principle  as  the  case  now 
before  the  court,  must  govern  and  settle  this  case. 

That  the  claim  of  Pascal  L.  Cerr6  was  duly  filed  with  the 
recorder  of  land  titles,  Septeoiber  15,  1806;  and  was  amongst 
the  first  presented  to  the  Board  of  Commissioners,  in  accordance 
with  and  pursuant  to  the  acts  of  Congress  of  2d  March,  1805, 
and  of  21st  April,  1806. 

The  grant  was  made  by  Don  Carlos  Dehault  Delassus,  who 
was  clothed  with  ample  power  for  that  purpose,  as  decided  in 
Chouteau's  Heirs  v.  The  United  States,  9  Peters,^  137,  and  seems 
to  have  been  prompted  by  the  Governor-General  Gayoso  him- 
self, from  the  interest  which  he  took,  and  the  obligations  of  the 
government  to  the  father  of  the  grantee  for  his  many  valuable 
services. 

The  grant  called  for  a  special  location,  but  was  not  required 
to  be  surveyed,  because  of  its  being  remote  from  the  settlements, 
in  the  very  terms  of  the  concession,  and  was  protected  by  trea- 
ty. It  is  true,  the  act  of  Congress  of  2d  March,  1805,  ch.  86, 
required  all  grantees  from  the  Spanish  government  to  file  plats, 
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orders  of  sunrey,  &c.  But  there  was  no  survey  made  prior  to 
the  confirmation,  for,  besides  not  being  required  by  the  terms 
of  the  grant,  in  this  particular  case  there  was  no  public  officer 
to  do  it. 

The  claim  is  confirmed,  according  to  the  concession,  and 
why  it  was  rejected  by  the  first  Board  of  Conunissioners,  28th 
September,  1810,  it  is  difficult  to  conceive.  The  claim  had 
been  regularly  continued  before  the  commissioners,  from  the 
time  it  was  first  presented,  15th  September,  1806,  till  it  was 
rejected,  28th  September,  1810. 

Congress  still  continued  to  pass  laws  to  protect  the  claims 
which  had  been  thus  presented  for  confirmation.  Accordingly, 
the  act  of  the  16th  of  February,  1811,  provides,  *<that,  till  af- 
ter the  decision  of  Congress  thereon,  no  tract  of  land  shall  be 
offered  for  sale,  the  claim  to  which  has  been  in  due  time,  and 
according  to  law,  presented  to  the  recorder  of  land  titles  in  the 
District  of  Louisiana,  and  filied  in  his  office,  for  the  purpose  of 
being  investigated  by  the  commissioners  appointed  for  ascer- 
taining the  rights  of  persons  claiming  lands  in  the  Territory  of 
Louisiana."    2  Stat,  at  Large,  621. 

The  same  provisions  were  extended  and  continued  in  force ; 
see  2  Stat,  at  Large,  666,  and  act  of  17th  February,  1818 
(3  Stat,  at  Large,  407);  and  these  claims  were  again  protected 
by  the  several  acts  of  Congress  of  1826  and  1828,  until  this 
claim  was  finally  unanimously  recommended  for  confirmation 
by  the  Board  of  Commissioners  acting  under  the  act  of  Con- 
gress of  July  9th,  1832,  (4  Stat,  at  Large,  566,)  providing  for 
the  final  adjustment  of  private  land  claims  in  lVIifi»ouri,  and,  in 
pursuance  of  that  recommendation,  confirmed  by  the  act  of  Ju- 
ly 4th,  1836. 

The  plaintiffs,  therefore,  most  respectfully  contend  that  the 
instructions  asked  for  on  behalf  of  the  defendant,  and  given  by 
the  Circuit  Court  of  the  United  States  on  the  trial  of  this  cause, 
were  clearly  erroneous.  That  the  patents  to  Massey  and  James 
issued  on  the  20th  December,  1826,  could  confer  no  title ;  for 
they  issued  for  land  reserved  from  sale,  or  location,  and  were 
therefore  void.    Wilcox  v.  Jackson,  13  Peters. 

And  to  bring  a  case  within  the  second  section  of  the  act  of 
1836,  so  as  to  avoid  a  confirmation,  the  opposing  location  must 
be  shown  to  have  been  "  under  a  law  of  the  United  States." 
Stoddard  et  al.  v.  Chambers,  2  Howard,  317.  The  sale  made, 
and  the  issuing  these  patents  to  Massey  and  James,  were  not 
made  "  under  a  law  of  the  United  States."  They  were  not 
only  not  authorized  by  law,  but  were  expressly  forbidden,  and 
therefore  no  rights  were  acquired  under  these  patents. 
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The  counsel  for  the  plaintiflfs  in  error  submit,  with  great  re- 
spect to  the  court,  that  this  case  is  precisely  in  principle  the 
same  as  the  case  of  Stoddard's  Heirs  v.  Chambers ;  and  that 
the  decision  made  in  that  case  by  this  court  will  govern  in  this. 
That  in  the  one  case  the  owner  of  land  in  New  Madrid,  injured 
by  earthquakes,  made  a  relinquishment  of  such  land  to  the 
United  States,  and,  under  .an  act  of  Congress,  received  a  New 
Madrid  certificate,  under  which  a  location  was  made,  and  a  pa- 
tent issued  in  the  name  of  Eustache  Peltier,  on  land  covered  by 
a  Spanish  grant  made  to  Mordecai  Bell ;  and  in  the  other,  Mas* 
sey  and  James  entered  in  the  land  office  certain  lands,  and  ob- 
tained from  the  government  of  the  United  States  patents  there- 
for, which  lands  were  covered  by  a  concession  previously  made 
to  Pascal  L.  Cerrd  by  the  Spanish  government ;  the  lands  in 
both  cases  being  expressly  reserved  from  sale. 

And  in  conclusion  they  state,  that,  <; — 

1.  The  plaintiffs  in  error  claim  under  a  confirmation  of  a 
grant,  protected  by  treaty,  and  by  the  act  of  Congress. 

2.  That  the  decision  of  the  Circuit  Court  of  the  United 
States  is  erroneous,  and  ought  to  be  reversed,  as  being  against 
a  title  guaranteed  by  treaty,  and  protected  by  legislative  enact- 
ment.    Treaty  of  1803  (8  Stat,  at  Large,  202). 

Mr.  Emng,  for  defendant  in  error. 

The  claim  of  the  plaintiffs  to  the  land  in  controversy  was 
submitted  under  the  acts  of  Congress  of  July  9th,  1832,  and 
March  2d,  1833,  to  the  recorder  and  commissioners,  and  was 
recommended  for  confirmation ;  and  it  was  confirmed  by  the 
act  of  July  4th,  1836,  with  this  saving :  — 

"  Sec.  2.  And  be  it  further  enacted,  That  if  it  shall  be  found 
that  any  tract  or  tracts  confirmed  as  aforesaid,  or  any  part  there- 
of, had  been  previously  located  by  any  person  or  persons  under 
any  law  of  the  United  States,  or  had  been  surveyed  and  sold  by 
the  United  States,  this  act  shall  confer  no  title  to  such  lands,  iu 
opposition  to  the  rights  acquired  by  such  location  or  purchase ; 
but  the  individual  or  individuals  whose  claims  are  hereby  con- 
firmed shall  be  permitted  to  locate  so  much  thereof  as  inter- 
feres with  such  location  or  purchase  on  any  unappropriated  land 
of  the  United  States,"  &c. 

A  part  of  the  land  claimed  under  this  concession  had  been 
previously  surveyed  and  sold  by  the  United  States,  and  patent- 
ed to  the  defendant  and  Thomas  James. 

The  court  instructed  the  jury  that  the  plaintiff  could  not  re- 
cover for  any  land  embraced  in  the  said  patents. 

1st.  The  first  question  is  as  to  the  legality  of  this  instruction. 
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The  act  of  1836  is  the  grant  under  which  the  plaintiffs  claim 
title.  It  may  be  right  or  wrong,  just  or  unjust,  but  the  plain- 
tiffs must  take  it  as  it  is,  and  it  must  be  construed  altogether, 
which  being  done,  it  amounts  to  this.  The  United  States  con- 
firm to  the  heirs  of  Am^d^e  Menard  all  the  lands  contained  in 
their  concession,  except  so  much  thereof  as  has  been  surveyed 
and  sold,  and  for  that  gives  to  them  an  equal  quantity  of  land 
elsewhere,  to  be  selected  by  themselves. 

This  is  the  conveyance  under  which  alone  the  plaintiffs  can 
claim  title.  They  may  accept  of  it  or  not,  as  they  please,  but 
they  cannot  make  it  any  thing  that  it  is  not. 

Out  of  the  statute,  if  they  choose  to  go  out  of  it  for  a  title, 
they  have  nothing  on  which  ejectment  can  be  sustained, — 
they  have  no  title. 

It  matters  not  how  strong  or  how  weak  may  be  their  right 
to  claim  a  grant  of  the  very  land  from  the  United  States.  They 
have  got  no  such,  grant,  and  without  it  tl^ey  can  maintain  no 
action..  They  are  left  to  their  humble  petition  and  remon- 
strance. 

2d.  The  question  arising  under  the  second  assignment  of  er- 
ror is,  whether  the  action  of  ejectment  can  be  maintained 
against  a  defendant  who  was  not  in  possession  when  the  suit 
was  brought,  and  who  is  not  shown  to  have  claimed  title,  upon 
evidence  that  he  had  at  some  former  period  committed  trespass 
upon  the  land. 

It  would  be  diflScult  to  maintain  the  aflSrrnative  of  the  propo- 
sition. Ejectment  is  a  possessory  action. '  Its  object  is  to  re- 
cover the  possession  of  the  property  claimed ;  and,  according  to 
the  practice  in  England,  the  declaration  must  be  served  on  the 
defendant,  or  some  one  representing  him,  upon  the  premises, 
unless  he  had  left  them  immediately  before  to  evade  service. 

It  would  be  confusing  the  forms  of  action  to  allow  a  recov- 
ery in  ejectment  for  a  mere  trespass,  committed  at  a  former  pe- 
riod, and  unaccompanied  with  possession,  and  would  involve 
the  absurdity  of  permitting  an  individual  to  maintain  an  action 
of  ejectment  for  land  of  which  he  was  himself  in  pos^ssion  at 
the  commencement  of  his  suit. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court. 

On  the  5th  of  November,  1799,  Pascal  L.  Cerr6  petitioned 
the  Lieutenant-Qovernor  of  Upper  Louisiana  for  a  concession 
of  land,  in  two  parcels,  in  full  property,  one  half  of  which, 
or  thirty-five  hundred  and  twenty  eight  arpens,  to  be  taken 
at  a  place  known  by  the  name  of  the  Great  Source  of  the 
River  Maramee,  at  about  three  hundred  miles  from  its  mouth ; 
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the  Other  half,  or  thirty-five  hundred  and  twenty-eight  arpens, 
at  some  distance  from  the  first,  at  the  upper  part  of  the  head- 
waters of  the  Gasconade,  and  of  those  of  the  fork  of  the 
Maramee,  known  by  the  name  of  La  Bourbeuse,  or  Muddy. 
To  gratify  this  petition,  the  Lieutenant-Governor  made  the  fol- 
lowing concession :  — 

"  SL  Louis  of  Illinois,  November  8,  1799. 
"  Whereas  the  petitioner  is  one  of  the  most  ancient  inhabit- 
ants of  this  country,  whose  known  conduct  and  personal  qual- 
ities are  recommendable,  and  being  convinced  of  the  truth  of 
what  he  exposes  in  his  petition,  I  do  grant  the  petitioner  the 
land  which  he  solicits ;  and  as  it  is  situated  in  a  desert  where 
there  is  no  settlement,  and  at  a  considerable  distance  from  this 
town,  he  is  not  compelled  to  have  it  surveyed  immeciiately,  but 
as  soon  as  some  one  settles  on  said  place,  in  which  case  he 
must  have  it  surveyed  without  delay ;  and  Don  Antonio  Sou- 
lard,  Surveyor-General  of  this  Upper  Louisiana,  will  take  cog- 
nizance of  this  title  for  his  own  intelligence  and  government  in 
the  part  which  concerns  him,  so  as  to  enable  the  interested, 
after  the  survey  is  executed,  to  solicit  the  title  in  due  form 
from  the  Intendant-General  of  these  provinces  of  Louisiana. 

''  Carlos  Dehault  Delassus." 

"  Registered  by  order  of  the  Lieutenant-Governor,  pages  16 
and  16  of  Book  No.  L  Titles  of  Concessions.  —  Soulard." 

This  claim  was  laid  before  the  first  board  in  the  following 
form  :  — 

"  September  15,  1806.  Pascal  L.  Cerr6,  claiming  a  tract  of 
a  league  square,  to  be  surveyed  in  two  parts  or  halves,  the  one 
on  the  Big  Spring  of  the  River  Maramee,  so  as  to  include  said 
spring,  and  the  other  at  the  fall  of  the  forks  of  the  Gasconade 
and  those  of  the  Maramee,  called  the  Muddy,  produces  a  con- 
cession from  Charles  Dehault  Delassus,  dated  8th  November, 
1779." 

That  board  (September  28,  1810)  were  of  opinion,  that  the 
claim  ought  not  to  be  confirmed ;  and  so  reported  to  Congress. 
And  thus  the  claim  stood  until  October  31,  1833,  when  it  was 
presented  to  the  second  board,  created  by  the  act  of  1832 ;  and 
this  board  was  of  opinion,  and  reported  to  Congress,  "  that  the 
claim  ought  to  be  confirmed  to  Pascal  L.  Cerr6,  or  his  legal  rep- 
resentatives, according  to  the  concession."  And  by  the  act 
of  July  4,  1836,  Congress  confirmed  the  claim  according  to  the 
report,  and  consequently  according  to  the  unsurveyed  conces- 
sion. 
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The  township,  inchiding  <' the  Big  Spring  of  the  River  Mara- 
mee,"  was  offered  for  sale  on  the  third  Monday  of  November, 
1823,  pursuant  to  the  proclamation  of  the  President.  Whether 
Massey  and  James  purchased  at  the  public  sale  in  1823,  or  en- 
tered afterwards,  does  not  appear  from  the  record  ;  but  in  1826 
and  1827  they  obtained  their  different  patents  for  the  land  in 
dispute,  from  the  United  States;  and  these  titles,  the  court 
below  charged  the  jury,  were  superior  to  Cerr^'s  confirmed 
claim.  And  here  the  question  arises,  whether  Gerry's  conces- 
sion, on  being  confirmed  by  Congress  in  1836,  related  back  to 
its  date  of  1799,  and  overreached  the  United  States  title  made 
to  Massey  and  James.  If  it  does  so  relate  to  the  extent  of  the 
survey  made  under  the  confirmation  in  1838,  and  approved  in 
1840,  then  the  controversy  is  at  an  end ;  and  as  on  this  as- 
sumption  the  suit  was  brought,  it  becomes  necessary  to  exam- 
ine  the  question  of  relation  of  title.  The  argument  is,  that  the 
concession  was  made  by  an  officer  who  had  power  to  grant ; 
and  having  done  so,  the  land  granted  was  '^  property,"  and  pro- 
tected by  the  third  article  of  the  treaty  of  1803,  which  declares 
that  the  inhabitants  of  the  ceded  territory  shall  be  maintained 
and  protected  in  the. free  enjoyment  of  their  liberty  and  prop- 
erty ;  and  that  the  laws  of  nations,  equally  with  the  stipulations 
of  the  treaty,  secured  the  title  of  such  grantees. 

That  the  Lieutenant-Governor  of  Upper  Louisiana  had  the 
authority,  as  a  sub-delegate,  under  the  Intendant-General  of 
the  provinces  of  Upper  and  Lower  Louisiana  and  Florida,  to 
make  concessions,  is  undeniable  ;  he  could  and  did  deal  with 
the  public  domain  of  the  province,  — made  concessions,  directed 
the  lands  to  be  surveyed,  and  caused  grantees  to  be  put  into  pos- 
session. This,  however,  does  not  settle  the  question.  It  does 
not  depend  upon  the  existence  of  power,  or  want  of  power,  in 
the  Lieutenant-^jrovernor,  but  on  the  force  and  effect  of  the 
right  his  concession  conferred.  Did  it  give  such  a  vested  title  in 
the  soil,  as  that  the  Spanish  government  could  not  legally  dis- 
avow it  ?  Or  could  the  Intendant-General,  representing  the 
xoyal  authority,  lawfully  refuse  to  confirm  the  concession,  and 
order  the  grantee  to  be  turned  out  of  possession  ?  If  it  be  true, 
that  the  title  ended  with  the  concession,  survey,  and  occupancy 
of  the  land  granted,  then  it  follows,  that  the  title  was  com- 
pleted and  perfected  under  the  Spanish  laws,  by  these  acts ; 
nor  was  a  confirmation  from  any  higher  power  than  the  Lieu- 
tenant-Governor at  all  necessary ;  the  grantee  having  all  the 
title  that  the  king  could  give.  The  assumption,  that  such  was 
the  Lieutenant-Governor's  power,  and  the  force  and  effect  of 
the  title,  sets  out  with  the  assertion,  that  neither  the  regula- 
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tions  of  Morales,  nor  any  prevbiis  regulations  of  the  Spanish 
governors,  were  ever  in  force  in  Upper  Louisiana,  and  that  the 
act  of  the  Lieutenant-Governor  was  conclusive  as  to  law^and 
fact  when  making  grants ;  that  he  could  grant  to  any  one,  for 
any  quantity,  and  for  any  reason,  or  without  reasons,  and  on 
any  condition,  or  without  conditions ;  and  that  no  authority 
existed  to  supervise  his  acts ;  and  we  are  referred  to  various 
expressions  and  conjectures  on  this  subject.  In  the  cases  of 
Soulard  and  Smith  T.,  against  the  United  States,  (4  Peters,) 
this  court,  after  holding  the  cases  under  advisement  for  a  year, 
professed  itself  unable,  from  w^ant  of  information,  to  give  any 
opinion  in  the  matter ;  and,  for  this  reason,  the  cases  were  not 
then  decided.  .This  occurred  in  1830.  In  1835  and  1836,  in 
the  cases  of  Clarke,  Delassus,  and  two  of  Chouteau's  Heirs, 
found  in  8 ,  and  9  Peters,  regulations  for  the  government  of 
sub-delegates  are  admitted  to  have  existed,  but  not  to  such  an 
extent  as  to  control  the  Lieutenant-Governors  in  regard  to  per- 
son, quantity,  or  reason,  when  making  concessions  and  orders  of 
survey ;  and  such  has  been  the  doctrine  of  this  court  since  that 
time,  so  far  as  concessions  made  in  Upper  Louisiana  have  been 
adjudged.  These  cases  address  themselves  to  a  single  consid- 
eration; that  is  to  say,  whether  the  Lieutenant-Governor's 
powers  were  so  limited  that  the  concessions  then  before  the 
court  were  void  for  want  of  power ;  but  they  do  not  settle  the 
question,  that  the  grant  was  a  perfect  title.  It  is  said  by  the 
court  in  the  case  of  Chouteau's  Heirs,  9  Peters,  154,  —  **  It  is 
remarkable,  that,  if  we  may  trust  the  best  information  we  have 
on  the  subject,  neither  the  Governor  nor  Intendant-General  has 
ever  refused  to  perfect  an  incomplete  title  granted  by  a  deputy- 
governor  or  sub-delegate."  In  point. of  fact,  this  is  certainly 
true.  No  such  refusals  could  take  place.  From  the  parts  of 
Upper  Louisiana,  where  grants  were  made,  to  New  Orleans, 
where  the  Intendant-General  and  Governor-in-chief  resided  and 
kept  their  offices,  the  distances  were  so  great,  and  the  trackless 
wilderness  between  so  infested  with  hostile  Indian  tribes,  that 
few  could  apply,  had  they  possessed  the  means  to  pay  for  per- 
fecting their  titles.  And,  in  the  next  place,  the  principal  stand- 
ard of  value  was  skins  in  the  upper*  province  ;  specie  was  hardly 
known  there.  And  then,  again,  land  was  of  no  material  value 
to  such  a  population,  who  resided  in  villages,  and  cultivated 
patches  within  a  common  fence,  where  each  inhabitant  had  his 
portion  assigned  by  a  syndic.  But  two  instances  are  known  to 
exist  in  Upper  Louisiana,  where  the  Intendant  was  applied  to 
for  a  complete  title,  and  made  the  same ;  one  case  was  that  of 
Moses  Austin  for  a  league  square  at  Mine  k  Breton,  a  report  on 
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which  is  found  in  2  American  State  Papers,  678,  and  the  other 
perfected  title  was  made  to  Mr.  Reigh,  in  the  neighbourhood 
of  St..Louis. 

The  fact,  therefore,  that  the  intendant-generals  and  goYem- 
ors  did  not  refuse  to  make  perfect  titles,  is  no  evidence  that 
they  had  not  the  power  to  deal  absolutely  with  concessions 
made  by  sub-4elegates,  and  to  give  titles  or  refuse  them,  as  the 
Congress  of  the  United  States  has  done.  Like  Congress,  the 
exercised  the  sovereign  power.  The  concession  before  us  ad- 
dresses itself  to  the  lutendant-General  and  refers  the  grantee  to 
him,  '^  to  solicit  the  title  in  due  form,'^  as  do,  uniformly,  all  the 
concessions  and  orders  of  survey  made  by  lieutenant-govern- 
ors, after  the  Intendant  was  restored  to  power.  By  the  eighty- 
first  article  of  the  royal  ordinance  providing  for  Intendants  of 
New  Spain,  (2  White's  Recop.  69,  71,)  such  Intendants  were 
made  the  peculiar  judges  of  causes  and  questions  arising  in  their 
respective  districts,  relating  to  the  sale,  distribution,  and  grant 
of  royal  lands ;  and,  a  dispute  having  arisen  in  1797,  between 
Morales,  Intendant  ad  interim,  and  Don  G.  3e  Lemos,  Govern- 
or of  Louisiana,  respecting  the  exclusive  right  claimed  by  the 
former  to  control  such  grants,  (see  Ibid.  469,  et  seq,,)  the  royal 
order  of  22d  October,  1798,  was  issued,  reaffirming  this  eighty- 
first  article,  and  declaring  the  powers  of  the  Intendant  to  be 
plenary,  and  in  conclusion  of  all  other  authority,  to  divide  and 
grant  all  kinds  of  lands  belonging  to  the  crown.  (Ibid.  245, 
477.)  Acting  under  and  by  virtue  of  these  two  royal  orders, 
the  Intendant,  Morales,  on  the  17th  of  July,  1799,  published 
his  regulations,  addressed  to  the  lieutenant-governors,  sub-dele- 
gates, and  to  the  people  6f  the  provinces  of  Lower  and  Upper 
Louisiana,  and  West  Florida,  so  that  those  who  wished  to 
obtain  lands  might  know  in  what  manner  to  ask  for  them,  and 
on  what  conditions  they  could  be  granted  and  sold :  —  '^  And 
especially,"  in  his  own  language,  "  that  those  who  are  in  pos- 
session without  the  necessary  titles  may  know  the  steps  .hey 
ought  to  take  to  come  to  an  adjustment ;  that  the  command- 
ants and  sub-delegates  of  the  iittendancy  may  be  informed 
of  what  they  ought  to  observe."  He  then  states,  that  a  great 
number  of  those  who  have  asked  for  land  think  themselves  the 
legal  owners  of  it ;  those  who  have  obtained  the  first  decree, 
by  which  a  surveyor  is  ordered  to  measure  and  put  them  in 
possession ;  others,  after  a  survey  has  been  made,  have  ui^glected 
to  ask  for  "  a  title  to  the  property"  ;  haA  as  like  abuses,  continu- 
ing for  a  longer  time,  will  augment  the  confusion  and  disorder 
which  will  necessarily  result,  "  we  declare,  that  no  one  of  those 
who  have  obtained  said  decrees,  notwithstanding  in  virtue  of 
26* 
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them  the  survey  has  taken  place,  and  that  they  have  been  pat 
in  possession,  can  be  regarded  as  owners  of  the  land,  until  their 
real  titles  are  delivered  c6mpleted,  with  all  the  formalities  be- 
fore recited."  The  foregoing  is  an  extract  from  the  eighteenth 
article  of  the  regulations  of  July,  1799,  which  regulations  had 
the  force  of  written  law  up  to  the  time  when  a  change  of  gov- 
ernment took  place.  The  formalities  for  completing  a  real  title 
are  prescribed  by  the  three  articles  preceding  the  eighteenth ; 
the  surveyor  was  bound  to  forward  to  the  Intendant  a  survey, 
and  also  a  copy  of  the  survey,  or  rather  figurative  plot,  and  a 
certificate  called  a  proces-verbal,  signed  by  the  commandaut, 
or  a  syndic  and  two  neighbours,  together  with  the  surveyor,  de- 
claring that  the  survey  was  made  in  their  presence,  and  corre- 
sponded with  the  facts  stated  in  the  proces-verbal,  and  on  the 
concession,  this  figurative  plot,  and  the  proces-verbal,  the  com- 
plete title  was  founded ;  a  copy  of  the  plot  and  proces-verbal 
being  attached ;  and  which  evidence  of  title  was  recorded  in 
several  depsurtments.  Such,  in  substance,  was  the  real  title 
completed.  The  necessity  of  a  further  title  than  a  mere  loose 
order  of  survey,  given  by  conunandants  of  posts  and  lieutenant- 
governors,  and  placed  in  the  hands  of  the  interested  party,  is 
too  manifest  for  comment.  Petitions  were  written  by  the  party 
asking  the  land,  or  some  one  for  him ;  the  governor  consented, 
usually  by  indorsement  on  the  petition,  and  ordered  that  the 
petitioner  should  have  the  land,  and  directed  that  it  should  be 
surveyed ;  the  paper  was  handed  to  the  petitioner,  who  might 
deliver  it  to  the  surveyor,  or  omit  it ;  if  he  presented  it,  and 
the  land  was  laid  off,  then  it  was  the  surveyor's  duty  to  record 
both  the  concession  and  plat,  together  with  the  proces-verbal. 
But  this  did  not  make  the  party  owner ;  without  the  further 
act  of  the  king's  deputy, — the  Intendant-General,  —  the  title 
still  continued  in  the  crown. 

As  assumed  in  argument,  (and  truly,)  by  the  third  article  of 
the  treaty  by  which  Louisiana  was  acquired,  and  by  the  laws 
of  nations,  the  inhabitants  of  the  ceded  territory  were  entitled 
to  be  maintained  and  protected  in  the  free  enjoyment  of  their 
property.  But  in  what  property  ?  To  such  an  interest  in  it,  if 
land,  as  they  had  when  the  country  changed  owners ;  and  that 
interest  being  of  a  character  requiring  royal  sanction  before  the 
Spanish  government  would  recognize  it  as  divesting  the  public 
titl3,  our  government,  as  the  successor  of  Spain  to  the  public 
lands,  gave  the  same  construction  and  effect  to  concessions  and 
orders  of  survey ;  holding,  that  the  title  of  the  king's  domain 
passed  by  treaty  to  the  United  States,  notwithstanding  the  exist- 
ence of  such  concessions.    Yet,  to  the  full  extent  of  any  equity 
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in  the  claimants,  the  goyernment  adopted  means  to  satisfy  the 
claims ;  and,  as  the  sovereign  power  could  not  be  sued  as  legal 
owner,  Boards  of  Commissioners  were  created,  with  liberal 
powers,  to  investigate  every  description  of  claims,  and  report  on 
them  to  Congress,  for  the  sanction  of  sovereign  authority ;  and 
by  this  means  many  claims  were  confirmed,  the  legal  title  added, 
and  incipient  concessions  completed  into  perfect  and  conclusive 
titles  against  the  government.  Then,  again,  Congress  provided 
that  special  courts  should  be  orgsuiized,  in  which  the  govern- 
ment might  be  sued,  in  a  prescribed  form,  and  decrees  be  made 
for  or  against  claimants ;  but  no  suit  could  be  maintained  in  an 
ordinary  action  of  ejectment,  or  for  title  of  any  kind,  on  a  con- 
cession and  an  order  of  survey,  for  want  of  legal  title  to  sustain 
it.  Such  claimants  '^  were  not  regarded  as  owners  of  land,  un- 
til the  real  title  was  delivered  completed,"  in  the  language  of 
the  Spanish  regulation  No.  18.  Had  the  courts  of  justice  been 
allowed  to  hold  otherwise,  and  to  interfere  in  the  matter,  and 
to  decree  titles  to  claimants  in  equity,  or  to  enforce  their  claims 
at  law,  and  oust  the  United  States  indirectly  by  suing  persons 
found  on  the  land,  little  or  no  occasion  would  have  existed  for 
boards,  or  special  courts,  to  adjudge  respecting  the  validity  of 
claims ;  as  the  ordinary  tribunals  could  have  settled  all  contro- 
versies under  State  laws  declaring  such  claims  cognizable  in  the 
State  courts.  It  was  therefore  manifest,  that  claims  resting  on 
the  first  incipient  steps  must  depend  for  their  sanction  and 
completion  upon  the  sovereign  power ;  and  to  this  course  claim- 
ants had  no  just  cause  to  object,  as  their  condition  was  the  same 
under  the  Spanish  government.  No  standing,  therefore,  in  an 
ordinary  judicial  tribunal  has  ever  been  allowed  to  these  claims, 
until  Congress  has  confirmed  them  suid  vested  the  legal  title  in 
the  claimant.  Such,  undoubtedly,  is  the  doctrine  assumed  by 
our  legislation.  To  go  no  further,  the  act  of  May  26th,  1824, 
allowing  claimants  a  right  to  present  their  claims  in  a  court  of 
justice,  pronounces  on  their  true  character.  It  declares,  that  the 
claim  presented  for  adjudication  must  be  such  a  one  as  might 
have  been  perfected  into  a  complete  title  under  and  in  conform- 
ity to  the  laws,  usages,  and  customs  of  the  government  under 
which  the  same  originated,  had  the  sovereignty  of  the  country 
not  been  transferred  to  the  United  States ;  and,  by  the  sixth 
section,  when  a  decree  is  had  favorable  to  the  claim,  a  survey 
of  the  land  shall  be  ordered,  and  a  patent  shall  issue  therefor  ; 
and  by  section  eleventh,  "  if  the  decree  shall  be  in  the  claim- 
ant's favor,  and  the  land  has  been  sold  by  the  United  States,  or 
otherwise  disposed  of,  the  interested  party  shall  be  allowed  to 
enter  an  equal  quantity  of  land  elsewhere."     So,  again,  the  act 
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of  July  9th,  1832,  creatiug  the  last  board,  directs  the  commis- 
sioners to  inquire  into  and  examine  all  unconfirmed  claims  pre- 
viously fil^d,  founded  on  any  incomplete  grant,  concession,  war- 
rant, or  order  of  survey,  issued  by  the  authority  of  France  or 
Spain,  and  to  class  the  same  so  as  to  show,  first,  what  claims, 
in  their  opinion,  would  in  fact  have  been  confirmed  according 
to  the  laws,  usages,  and  customs  of,  the  Spanish  govermnent 
and  the  practice  of-  the  Spanish  authorities  under  them  ^'  at 
New  Orleans,"  if  the  government  under  which  said  claims  origi- 
nated had  continued  in  Missouri ;  and,  secondly,  what  claims, 
in  their  opinion,  are  destitute  6f  merit  under  such  laws,  usages, 
and  customs.  And  by  section  third  it  is  declared,  that  from  and 
after  the  final  report  of  the  commissioners,  the  lands  of  the  sec- 
ond class  shall  be  subject  to  sale,  the  same  as  other  public  lands ; 
and  that  those  of  the  first  class  shall,  continue  to  be  reserved 
from  sale,  as  heretofore.  From  the  first  act,  passed  in  1805,  up 
to  the  present  time.  Congress  has  never  allowed  to  these  claims 
any  standing  other  than  that  of  mere  orders  of  survey  and  prom- 
ises to  give  title ;  and  which  promises  addressed  themselves  to 
the  sovereign  power  in  its  political  and  legislative  capacity, 
and  which  must  act,  before  the  courts  of  justice  could  inter- 
fere and  protect  the  claim.  And  so  this  court  has  uniformly 
held.  The  title  of  Cerr6  having  no  standing  in  court  before  it 
was  confirmed,  it  must  of  necessity  take  date  from  the  confir- 
mation, and  cannot  relate  back  so  as  to  overreach  the  patents 
made  in  1826  and  1827. 

The  next  ground  relied  on  to  reverse  the  decision  of  the  Cir- 
cuit Court  is,  that  Cerr^'s  claim  was  reserved  from  entry  and 
grant  by  the  act  of  March  3d,  1811,  providing  for  the  sale  of 
public  lands  and  the  final  adjustment  of  land  claims.  The  fifth 
section  declares  that  back  lands  to  front  grants  on  the  Missis- 
sippi River,  &c.,  are  reserved  from  sale;  and  by  section  sixth 
it  is  provided,  that,  until  after  the  decision  of  Congress  thereon, 
no  tract  of  land  shall  be  offered  for  sale,  the  claim  to  which 
has  been,  in  due  time,  and  according  to  law,  presented  to  the 
register  of  the  land  office  for  thfe  purpose  of  being  investigated 
by  the  commissioners  appointed  for  ascertaining  the  rights  of 
persons  claiming  lands  in  the  Territory  of  Orleans.  The  eighth 
section  declares,  that  the  Surveyor-General  shall  cause  such 
lands  in  the  Louisiana  Territory  as  the  President  shall  direct 
to  be  surveyed,  like  other  public  lands ;  offices  are  established 
for  their  disposal,  and  it  is  directed  that  they  shall  be  sold  by 
order  of  the  President.  But  from  this  power  to  sell  are  except- 
ed section  number  sixteen,  salt  springs,  and  lead  mines,  with 
such  lands  adjoining  thereto  as  the  President  shall  direct ;  and 
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then  comes  the  exception  relied  on  for  the  protection  of  Cerr6's 
claim,  to  wit,  —  "  That,  till  after  the  decision  of  Congress  there- 
on, no  tract  of  land  shall  be  offered  for  sale,  the  claim  to  which 
has  been,  in  due  time,  and  according  to  law,  presented  to  the  re- 
corder of  land  titles  in  the  District  of  Louisiana,  and  filed  in  his 
office,  for  the  purpose  of  being  investigated  by  the  commission- 
ers appointed  for  ascertaining  the  rights  of  persons  claiming 
lands  in  the  Territory  of  Louisiana."     (See  Land  Laws,  194.) 

That  this  provision  is  an  exception  to  the  general  powers 
conferred  on  the  officers  to  sell,  is  not  an  open  question ;  hav- 
ing been  so  adjudged  by  this  court  in  the  case  of  Stoddard's 
Heirs  v.  Chambers,  reported  in  2  Howard ;  and  again  at  the 
present  term,  in  the  case  of  Bissell  v.  Penrose,  post,  p.  317. 
Nor  is  it  an  open  question,  that  the  act  of  February  17,  1818, 
^  3,  reenacts  and  continues  in  force  the  exception  as  respects 
such  lands.  This  was  also  decided  by  the  above  cases ;  and 
that  such  was  the  opinion  of  Congress  is  manifest  from  the 
third  section  of  the  act  of  July  9,  1832,  under  which  the  last 
board  acted ;  for  it  declares,  that  lands  of  the  first  class  shall 
be  reserved  from  sale  "as  heretofore." 

All  these  acts  of  Congress,  with  their  exceptions,  address 
themselves  especially  to  the  Department  of  Public  Lands,  as  by 
them  that  department  must  be  guided.  In  reserving  lands  from 
sale,  it  was  necessary  to  know  where  they  were  situated,  and 
how  far  they  interfered  with  the  public  surveys.  Either  the 
President,  or  some  other  officer,  must  have  had  the  power  to 
designate  the  lands  as  those  adjoining  to  salt  springs  and  lead 
mines ;  or  it  must  have  appeared  in  some  public  office  apper- 
taining to  the  Land  Department  what  the  boundaries  of  reserved 
lands  were ;  and  if  it  did  not  appear,  no  notice  of  the  claim 
could  be  taken  by  the  surveyors,  nor  by  the  registers  and  re- 
ceivers when  making  sales.  This  was  a  conclusion  that  has 
from  necessity  been  acted  on  at  the  land  offices ;  and  as  Cerr6's 
claim  was  not  surveyed  before  the  confirmation  took  place,  no 
boundaries  of  his  tract  could  be  recognized  when  the  pubKc 
surveys  were  made  and  the  lands  sold.  He  claimed  no  "  tract 
of  land."  The  laws  refer  to  specific  tracts  that  are  claimed  j  it 
is  not  material  whether  the  boundaries  are  proper,  and  accord- 
ing to  the  concession,  or  the  claim  be  just  or  otherwise,  so  that 
the  tract  claimed  be  certain.  This  was  also  decided '  in  the 
cases  just  cited.  Certainly,  a  mere  floating  claim,  founded  on  a 
concession  that  was  ordered  to  be  located  by  survey,  and  where 
no  survey  or  location  had  been  made,  was  not  protected  by  the 
act  of  1811.  An  actual  survey  is  not  indispensable ;  but  boun- 
daries must  appear,  in  some  form,  from  the  notice  of  claim  and 
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the  accompanying  evidences  filed  with  the  recorder.  If,  from 
these,  the  tract  could  not  be  laid  down  on  the  township  sur- 
veys, then  the  land  could  not  be  reserved  from  sale ;  although, 
by  the  concession,  and  by  the  notice,  a  particular  spot,  (as  the 
Big  Spring  of  the  Maramee,)  was  referred  to  in  general  terms 
as  the  place  where  the  land  should  lie. 

But  there  is  another  ground  of  defence,  that  would  have  been 
conclusive,  even  had  Cerr6's  claim  been  surveyed  and  the  sur- 
vey filed  with  the  recorder  in  1806,  accompanying  the  notice 
of  claim.  By  the  second  section  of  the  confirming  act  of  July 
4th,  1836,  it  is  provided,  that,  '<  if  it  shall  be  found  that  any 
tract  confirmed  by  this  act,  or  any  part  thereof,  had  been  sui^ 
veyed  and  sold  by  the  United  States,  this  act  shall  confer  no 
title  to  such  lands,,  in  opposition  to  the  rights  acquired  by  such 
location  or  purchase ;  and  the  party  whose  claim  is  confirmed 
by  this  act  shall  be  authorized  to  enter  a  quantity  of  land  equal 
to  the  interference  elsewhere." 

Having  seen  that  the  United  States  might  confirm  the  claim 
of  Cerr6,  or  might  refuse  to  do  so ;  and  that  it  took  date  as  a 
title  recognised  in  the  judicial  tribunals  from  the x^onfirming  act, 
it  follows  that  the  claim  might  be  confirmed  in  such  part,  and 
on  such  conditions,  as  Congress  saw  proper  to  prescribe ;  and 
having  refused  to  confirm  it  for  lands  lying  within  its  bounda- 
ries which  had  been  previously  sold,  and  the  patents  to  Massey 
and  James  being  of  this  de^ription,  they  are  the  only  legal 
title  to  the  land ;  and,  therefore,  the  charge  of  the  Circuit  Court 
was  proper. 

The  survey  of  Cerr6's  tract,  founded  on  the  confirmation, 
was  given  in  evidence,  and  recognized  as  ])art  of  his  title  by 
the  Circuit  Court ;  which  circumstance  we  deem  it  proper  not 
to  pass  without  notice.  By  the  act  of  April  26th,  1816,  it  was 
provided  that  a  surveyor  should  be  appointed  of  the  public 
lands  for  the  Territories  of  Illinois  and  Missouri,  whose  duty  it 
should  be  to  cause  so  much  of  the  lands  in  said  Territories  as 
the  President  should  direct,  to  be  surveyed  and  divided  as  were 
the  public  lands  lying  northwest  of  the  River  Ohio ;  and  the 
act  declares  that  "  it  shall  also  be  the  duly  of  the  surveyor  to 
cause  to  be  surveyed  the  lands  in  said  Territories,  the  claims  to 
which  have  been,  or  hereafter  may  be,  confirmed  by  any  act  of 
Congress,  which  have  not  already  been  surveyed  according  to 
law :  and  he  shall  transmit  to  the  registers  of  the  land  olSices  in 
said  Territories,  general  and  particular  plats  of  all  the  lands  sur- 
veyed or  to  be  surveyed,  and  shall  also  forward  copies  of  said 
plats  to  the  Commissioner  of  the  General  Land  Office ;  and  all 
the  plats  of  surveys,  and  all  other  papers  and  documents  pertain- 
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ing,  or  which  did  pertain,  to  the  office  of  Surveyor-General  un- 
der the  Spanish  government  within  the  limits  of  the  Territory  of 
Missouri,  &c.,  shall  be  delivered  to  the  surveyor  appointed  under 
this  act."  "  And  any  plat  of  survey,  duly  certified  by  said  sur- 
veyor, shall  be  admitted  as  evidence  in  any  of  the  courts  of  the 
United  States,  or  the  T-erritories  thereof"  Under  this  authori- 
ty, Cerr6's  claim  was  surveyed ;  as  will  better  appear  by  the 
following  certificate,  preceding  the  description  of  the  lines :  — 

"  Plat  and  description  of  the  survey  of  a  tract  of  3,528 
French  arpens,  equal  to  3,001  and  twenty-five  hundredths 
English  acres  of  land,  situated  in  township  thirty-eight  north, 
range  five  west ;  and  townships  thirty-seven  and  thirty-eight 
north  of  the  base  line,  range  six  west  of  the  fifth  principal  me- 
ridian, in  the  State  of  Missouri ;  executed  from  the  18th  tO  the 
20th  of  June,  1838,  by  Joseph  0.  Brown,  deputy  surveyor,  un- 
der instructions  from  the  surveyor  of  the  public  lands  in  the 
States  of  Illinois  and  Missouri,  dated  the  6th  of  June,  1838 ;  it 
being  the  one  half  of  7,056  arpens,  or  a  league  square,  granted 
in  two  tracts  of  equal  quantity,  on  the  8th  of  November,  1799, 
to  Pascal  L.  Cerr6,  by  Zenon  Trudeau,  Lieutenant-Governor 
of  the  Spanish  province  of  Upper  Louisiana ;  this  tract  *  to  be 
taken  at  the  place  commonly  known  by  the  name  of  the  Great 
Source  of  the  River  Maramee,  at  about  three  hundred  miles  from 
its  mouth,  so  as  to  include  the  said  sources ' ;  and  confirmed  to 
Pascal  L.  Cerr6  by  the  act  of  Congress  of  the  United  States 
approved  on  the  4th  of  July,  1836,  entitled,  '  An  act  confirm- 
ing claims  to  land  in  the  Stat&of  Missouri,  and  for  other  pur- 
poses,' according  to  the  decision  No.  2  of  the  report  of  the 
Board  of  Commissioners  appointed  by  the  act  of  Congress,  ap- 
proved on  the  9th  of  July,  1832,  entitled,  '  An  act  for  the  final 
adjustment  of  private  land  claims  in  Missouri,'  and  the  act  of 
Congress  approved  the  2d  of  March,  1833,  supplemental  thereto." 

The  Surveyor-General  approved  the  survey,  June  26,  1840. 
In  having  the  land  laid  off,  and  in  approving  the  survey,  he 
acted  under  the  authority  of  Congress,  expressly  conferred  by 
the  act  of  1816.  Joseph  C.  Brown  testified  that  he  made  this 
survey,  being  the  same  offered  in  evidence  above;  that  the 
survey  was  made  at  the  time  stated  on  its  face^  and  was  made 
by  the  witness  at  the  place  known  and  called  <^  the  Big  Spring 
of  the  Maramee  " ;  that  the  said  spring  was  on  section  one, 
as  marked  and  designated  on  the  plat  before  him.  The  Big 
Spring  was  a  very  large  body  of  water,  breaking  out  of  a  high 
bluff,  and  made  a  stream  from  the  spring  itself  of  about  one 
hundred  feet  wide,  and  a  foot  in  depth ;  that  witness  made  the 
survey  by  direction,  and  under  the  authority  given  to  him  by 
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the  Surveyor-General  of  the  United  States  at  St.  Louis.  Wit- 
ness further  stated,  that  the  survey  ^as  made  according  to 
Mr.  Cerr^'s  directions,  and  in  obedience  to  the  instructions 
given  to  him  by. the  Surveyor-General;  Mr.  Cerri  made  no 
particular  reconnoissance  of  the  ground,  although  personally 
present,  but  took  the  land  as  it  came ;  and  it  was  made  by  the 
surveyor  at  the  particular  place  indicated,  the  Big  Spring,  as 
the'  source  of  his  claim.  Witness  stated  further,  that  the 
instructions  from  the  Surveyor-General  were  printed  instruc- 
tions,* of  which  a  copy  is  set  out.  Among  numerous  and  de- 
tailed instructions  referred  to  by  the  witness,  theie  are  the 
following :  — 

"  Information  given  to  you  by  a  claimant  or  his  agent  re- 
lating to  the  situation  of  a  claim  will  govern  your  operations, 
provided  you  believe,  from  all  the  circumstances  which  come 
to  your  knowledge,  that  such  information  is  correct ;  and  pro- 
vided also  that  it  does  not  contradict  the  papers  with  which 
you  may  be  furnished.  The  position  of  any  point  or  place 
called  for  in  a  concession,  and  also  of  the  settlement*  dr  im- 
provement in  virtue  of  which  a  settlement  claim  is  confirmed, 
must  be  stated  in  your  field  notes.  The  survey  of  claims 
which  are  confirmed  unconditionally,  according  to  a  former 
survey,  will  conform  thereto,  regardless  of  any  excess  or  de- 
ficiency in  quantity,  provided  the  old  lines  and  comers  can 
be  found  and  properly  identified;  in  which  events  the  old 
corners  will  be  run  to,  and  the  true  courses  and  lengths  of  the 
several  lines,  according  to  your  operations,  will  be  correctly 
stated  in  your  field  notes;  and  if  the  old  lines  and  comers 
cannot  all  be  found,  you  will  conform  to  the  old  survey,  as 
ne£Cr  as  practicable,  by  mnning  the  courses  and  distances  called 
for,  or  to  the  intersection  of  the  proper  lines,  as  may  be  re- 
quired, making  the  necessary  allowance  for  the  difference  in 
the  variation  of  the  needle. 

"  2.  The  resurvey?  of  claims  which  are  confirmed  according 
to  an  old  sufvey,  but  are  restricted  in  quantity,  will  be  surveyed 
as  above  directed  for  those  not  restricted,  except  that,  if  there 
i»  any  excess  or  deficiency,  it  will  be  thrown  off  or  taken  in  a 
line  parallel  to  that  old  line  of  the  survey,  which  the  claimant 
may  direct ;  or  if  he  fails  or  declines  to  give  directions,  throw 
off  the  excess  or  take  in  the  deficient  quantity  on  the  side 
which  you  think  will  best  promote  his  interest;  being  care- 
ful to  note  all  the  particulars  relating  thereto  in  your  field  book, 
and  give  the  position  of  the  old  lines  and  comers  which  may 
be  abandoned  because  of  the  excess  or  deficiency  in  quantity. 

"3.  Claims  which  are  confirmed  according  to  the  conce»- 
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sion,  and  have  been  legally  surveyed  in  conformity  therewith, 
except  as  to  exactness  in  quantity,  will  be  resurveyed  as  the 
class  of  cases  last  above  mentioned. 

"  4.  If  the  survey  heretofore  executed  of  a  claim  which  is 
confirmed  according  to  a  concession,  whether  the  concession 
is,  or  is  not,  special  <is  to  locality ,  but  is  special  as  to  the  direc- 
tion of  the  lines,  the  proportional  length  of  the  different  sides, 
or  the  figure  of  the  survey  to  be  made  in  virtue  thereof,  does 
not  conform  to  these  requirements  of  the  concession,  the  said 
survey  will  be  altogether  disregarded,  except  so  far  as  it  may 
be  useful,  in  cases  where  the  concession  is  not  special  as  to 
locality f  in  identifying  the  situation  of  the  intended  concession 
to  be  confirmed,  unless  the  survey  was  executed  and  approved 
by  the  proper  Spanish  olSicer  prior  to  the  transfer  of  the  coun- 
try to  the  United  States  ,*  in  which  event,  the  survey  will  be 
considered  as  evidence  of  the  changed  intention  of  the  author- 
ity making  the  concession,  and  will  be  taken  as  a  part  and  par- 
cel thereof. 

"  5.  Claims  which  are  confirmed  according  to  special  con- 
cessions, and  which  have  not  been  surveyed,  you  will  survey 
in  strict  accordance  with  the  terms  of  the  concessions ;  always 
bearing  in  mind,  that  where  there  are  no*  special  requirements 
in  the  concession,  it  was  the  general  practice  of  the  govern- 
ment with  which  the  claims  originated  to  run  them  either  in 
squares,  or  in  right-angled  parallelograms  of  one,  five,  ten,  or 
some  intermediate  or  greater  number  of  arpens,  by  forty  or 
eighty,  according  to  the  size  of  the  tract,  or  double  as  long  as 
wide,  unless  some  other  survey  or  grant  intervened  and  ren- 
dered a  departure  from  this  rule  unavoidable ;  in  which  case,  the 
rule  was  only  so  far  departed  from  as  was  necessary  to  get  rid 
of  the  interference  with  prior  surveys." 

Gerry's  claim  was  of  the  last  class.  The  land  was  directed 
to  be  surveyed  according  to  his  directions ;  the  surveyor  having 
regard  to  the  last  (and  fifth)  instruction,  with  the  exception, 
that  the  special  spot  called  for  in  the  concession  was  required 
to  be  laid  down  and  noted  in  some  part  of  the  survey.  When 
it  was  made,  and  the  field  notes  returned  to  the  Surveyor- 
General's  office,  and  the  description  and  plat  made  out  in  form 
and  approved  by  the  Surveyor-General,  it  was  conclusive 
evidence,  as  against  the  United  States,  that  the  land  granted 
by  the  confirmation  of  Congress  was  the  same  described  and 
bounded  by  the  survey ;  unless  an  appeal  was  taken  by  either 
party,  or  an  opposing  claimant,  to  the  Commissioner  of  the 
General  Land  Office.  This  consideration  depends  on  the  fact, 
that  the  claimant  and  the  United  States  were  parties  to  the 
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selection  of  the  land;  for,  as  they  agreed  to  the  survey,  they 
are  mutually  bound  and  respectively  estopped  by  it.  But  pri- 
vate claimants  of  lands  within  its  boundaries,  who  were  no  par- 
ties to  the  survey,  are  not  estopped,  and  may  controvert  its  con- 
clusiveness, so  far  as  their  claims  interfere  with  (he  lands  thus 
selected  by  the  party,  and  which  were  laid  off  to  him  by  the 
United  States.  We  are  not  called  upon  to  say,  nor  do  we 
wish  to  be  understood  as  intimating,  to  what  retrospective  date 
the  confirmation  by  Congress  of  land  thus  surveyed  relates,  so 
as  to  overreach  a  claim  by  purchase  from  the  United  States, 
further  than  the  case  before  us  requires,  which  is,  that  lands 
purchased  befpre  the  act  of  July  4th,  1836,  was  passed,  are 
protected  against  the  confirmation  made  by  that  act. 

For  the  reasons  stated,  we  order  the  judgment  of  the  Cir- 
cuit Court  to  be  affirmed. 

For  a  more  perfect  understanding  of  the  manner  in  which 
a  complete  title  under  the  Spanish  government  was  executed, 
the  form  of  such  a  title,  translated  from  the  Spanish,  is  hereto 
annexed. 

Don  Joan  Ventura  Morales,  Principal  Comptroller  of  the 
Armies,  Intendant  ad  interim  of  the  Royal  FHnances  of 
the  Provinces  of  Louisiana  and  West  Florida,  Superin-- 
tendent,  Sub-delegate,  Judge  of  the  Adm/iraUy,  of  the  Royal 
Lands  and  Domain,  Sfc:  — 

Whereas  (D.  M.  D.)  an  officer  of  the  militia,  residing  in  this 
city,  has  appeared  before  this  tribunal,  petitioning  the  grant 
aind  title  of  one  hundred  and  twenty-six  arpens  of  land,  with 
that  front  to  the  Bayou  de  los  Lobos  Knd  the  depth  of  forty, 
bounded  by  (Don  F.  S.)  and  vacant  lands  on  the  Bay  St. 
Louis,  provided  they  be  o  the  royal  domains,  to  establish 
there  a  plantation  and  cow-pens,  stating  that  he  has  taken  the 
proper  steps  and  showing  that  he  has  made  the  necessary  pro- 
visions for  establishments  of  that  kind ;  and  having  presented 
the  plat  of  the  royal  surveyor  (Don  C.  T.),  indicative  and 
.  figurative  of  the  said  one  hundred  and  twenty-six  arpens  in 
.front  by  forty  in  depth  situated  in  the  above-mentioned  place ; 
and  having  submitted  the  whole  to  the  fiscal  of  the  royal 
finances,  and  he  having  made  no  objection  to  the  demand  of 
the  -said  (D.  M.  D.),  but,  on  the  contrary,  having  given  an  opin- 
ion in  tiis  favor,  by  an  act,  with  the  advice  oi  his  assessor, 
dated  the  26th  instant ;  I  have  conceded  the  said  grant,  and 
I  do  order  that  the  title  be  made.  Accordingly,  using  the 
power  given  to  this  intendancy,  in  the  name  of  the  king  our 
lord,  (whom  Qod  protect!)  I  do  grant  to  the  above-said  (D. 
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M.  D.)  the  aboYe-mentiotied  tract  of  land,  containing  one  hun- 
dred and  twenty-six  arpens  in  front  and  forty  in  depth,  situated 
at  the  place  called  the  Bay  St.  Louis,  fronting  to  the  Bayou  de 
los  Lobos,  and  bounded  by  the  lands  of  (Don  F.  S.)  and  va- 
cant lands,  in  conformity  to  the  points  and  distances  marked 
on  the  plat  and  its  certificate,  in  which  is  recited  the  measure 
appearing  in  the  docket  of  said  matter  for  record ;  out  of  good- 
will, and  without  any  pecuniary  Consideration  in  favor  of  the 
royal  financier,  I  give  him  the  Wiiole  and  direct  ownership  to 
the  said  granted  land,  for  him  and  his  successors  in  said  lands, 
with  power  to  him,  the  said  grantee,  to  dispose  of  the  same  at 
his  will ;  with  power  to  take  possession  of  the  same,  and  claim 
it  from  this  intendancy  if  there  is  any  obstacle ;  and  in  said 
land  forthwith  I  place  and  put  him  without  any  damage  to  the 
rights  of  third  persons  who  may  have  a  better  right  to  it ;  with 
the  qualification  and  condition  that  he,  the  said  (D.  M.  D.),  to 
whom  we  do  this  favor,  and  his  successors,  shall,  as  regards 
such  tract  of  land,  fulfil  the  obligations  imposed  upon  him  by 
the  regulations  and  instructions  made  and  published  by  this  in-^ 
tendancy  on  the  17th  of  July,  1799,  to  wit,  the  third,  fourth, 
sixth,  seventh,  and  ninth  of  said  instructions,  conformably  to  the 
location,  place,  quality,  and  circumstances  of  the  said  granted 
land ;  whereof  we  advise  him,  that  he  may  know  it  and  not  pre- 
tend to  be  ignorant  of  it,  under  the  penalties  contemplated  in 
said  instructions,  with  which  he  shall  acquaint  himself.  In  vir- 
tue of  which  I  have  ordered  these  presents  to  be  drawn  under 
my  hand,  and  scaled  with  the  seal  of  my  arms,  and  counter- 
signed by  the  undersigned  notary  of  the  royal  finances ;  who, 
as  well  as  the  principal  Comptroller's  office,  will  register  it. 
Given  at  New  Orleans,  the  29th  of  May,  1802. 
[l.  8.]  (Signed,)  Juan  Ventura  Morales* 

By  order  of  the  Intendant. 

(Signed,)  Carlos  Ximenes. 

Registered  the  foregoing  title  from  page  41  to  43  of  the  book 
assigned  for  that  purpose.     New  Orleans,  29th  May,  1802. 

(Signed,)  Ximenes. 

In  the  principal  Comptroller's  ofiice  the  foregoing  title  has 
been  registered  in  the  book  assigned  for  that  purpose,  at  folio 
10.     New  Orleans,  9th  of  June,  1802. 

(Signed,)  Armidez. 

I,  Don  Carlos  Trudeau,  Surveyor  Royal  and  Particular  of  the 
Province  of  Louisiana,  jtc,  do  certify,  that  in  favor  of,  and  in 
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presence  of  (D.  If.  D.)  and  with  the  assistalice  of  the  syndic, 
Don  Philip  Sancier,  and  the  adjoining  neighbour,  has  been  veri- 
fied, bounded,  and  limited,  a  tract  of  land  of  one  hundred  and 
twenty-six  arpens  in  front  to  the  Bayou  de  los  Lobos,  with  the 
ordinary  depth  of  forty  arpens,  measured  with  the  j>erehe  of  the 
city  of  Paris,  of  eighteen  feet  long,  measure  of  the  said  city ; 
which  tract  of  land  is  situated  at  the  place  called  the  Bay  of 
St.  Louis,  on  the  southern  bank  of  the  Bayou  de  los  Lobos ; 
joining  on  the  north  part  the  bank  of  said  bayou ;  on  the  south, 
land  granted  to  Don  F.  S. ;  and  on  the  other  sides,  by  vacant 
lands  of  the  domain  of  his  Majesty,  by  parallel  lines  running 
southeast  by  south.  On  each  limit  has  been  planted  a 
stake  made  of  pine,  driven  into  the  ground  to  a  depth  of  two 
feet ;  the  first  implanted  upon  the  bank  of  the  bayou,  and  the 
other  at  the  foot  of  the  high  land ;  at  the  extremity  of  the  or- 
dinary forty  arpens,  I  have  planted  no  boundary,  the  soil  being 
covered  with  water  and  impracticable,  as  it  appears  on  the  plan 
on  the  other  side,  which  exhibits  the  extent  and  direction  of 
the  limits,  6cc.  This  survey  has  been  made  pursuant  to  a  de- 
cree of  his  Lordship  the  Intendant-General,  dated  the  15th  of 
the  month  of  March  last  past.  In  testimony  whereof,  I  have 
delivered  these  presents,  with  the  foregoing  figurative  plan,  the 
15th  of  the  month  of  April,  1802.  Signed,  I  the  present  sur- 
veyor, and  registered  in  the  Book  C,  No.  3,  fol.  62,  at  No. 
1514,  of  the  operations  of  survey. 

I  do  certify  that  the  present  copy  conforms  to  the  original. 
Given  to  the  interested  party  to  enable  him  to  proceed  so  as  to 
obtain  the  corresponding  title  of  grant  in  due  form. 

(Signed,)  Carlos  TbudeKt,  Surveyor  RoyaL 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Missouri,  and  was  argued  by  counsel.  On  considera- 
tion whereof,,  it  i$  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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Lewis   BissslZi,  Plaintiff  in   bsrob,  o.  Mart  B.  Penrose, 
Defendant. 

A  oonceasion,  having  no  defined  boundaries,  made  by  the  I/ieatenant-Grovernor  of 
Upper  Lonisiana  in  1799,  bat  not  sonre^ed,  cannot  be  considered  as  "property/' 
ana,  as  snch,  protected  by  the  courts  of  jostioe,  without  a  sanction  by  the  political 
power,  under  the  third  article  of  the  treaty  with  France  made  in  1803. 

The  Lieutenant-Governor  of  Upper  Louisiana  had  the  authority,  as  a  sub-delegate, 
to  grant  concessions,  direct  surveys,  and  place  grantees  in  possession ;  but  no  per^ 
feet  title  to  the  land  passed  until  the  concession  and  a  copy  of  the  survey  were 
delivered  to  the  IntendantpGeneral  at  New  Orleans,  and  also  a  proces-veroal  at- 
testing the  fact  that  the  survejr  was  made  in  the  presence  of  the  commandant,  or 
in  that  of  a  syndic  and  two  neighbours.  On  these  the  legal  title  was  founded,  and 
then  perfected  and  recorded. 

The  mere  circumstance  that  another  plat,  containing  different  land,  was  upon  the 
same  sheet  of  paper  which  oontainea  the  genuine  plat,  and  which  was  filed  in  the 
recorder's  office,  was  not  sufficient  to  invalidate  me  claim ;  because  the  name  of 
the  claimant  was  written  upon  the  face  of  the  one  describing  the  tract  claimed, 
and  that  was  the  only  one  before  the  commissioners. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  one  of  those  land  cases  which  arose  from  a  conflict  of 
title  between  an  old  Spanish  concession,  confirmed  under  the 
various  acts  of  Congress  upon  the  subject^  and  a  title  derived 
under  a  New  Madrid  grant  All  these  acts  of  Congress  bear- 
ing upon  both  titles  are  set  forth  in  the  case  of  Stoddard  v. 
Chambers,  reported  in  2  Howard,  284,  and  the  substance  of 
them  need  not  be  repeated  here.  The  following  is  a  list  of 
them« 

References  to  Acts  of  Congress. 

Date.  Land  Uwa,  San.  Ed.  1838.    U.  &  Sut.  at  Largis.  Story'i  Ed.  L.  U.  S. 

March  26th,  1804,  Vol.  I.page  112  Vol.  2,page  287  Vol.  2,  page  988 

March  2d,  1805,  "  1,  "*  122  "  2,  "  324  "  2,  *'  966 

February  28th,  1806,  •*  1,  «  132  «  2,  «  382  «  2,  "  986 

April  21st,  1806,  «  1,  «  188  «  2,  «  891  "  2,  «  1018 

March  Sd,  1807,  "  1,  «  155  "  2,  "  440  «  2,  "  1059 

March  3d,  1811,  «  1,  «  189  «  2,  «  620  «  2,  «  1193 

June  13th,  1812,  <*  1,  «  216  "  2,  "  748  "  2,  «  1257 

March  3d,  1813,  «  1,  "  280  "  2,  "  812  "  2,  "  1306 

August  2d,  1813,  «  1,  «  233  «  3,  "  86  «  2,  «  1384 

April  12th,  1814,  «  1,  «  242  «  8,  «  121  «  2,  «  1410 

February  17th,  1815,  «  1,  «  255  **  3,  «  211  *»  2,  «  1500 

April  29th,  1816,  «  1,  «  280  ««  3,  "  328  «  3,  "  1604 

Februanr  17th,  1818,  *«  1,  «  293  «  3,  «  406  «  8,  «  1659 

April  9th,  1818,  «  1,  «  299  «*  3,  «  417  «  r^,  «*    

April  26th,  1822,  «*  1,  «  344  ««  3,  «  668  «  8,  *«  1841 

Mky  26th,  1824,  •*  1,  «  385  *«  4,  «  52  «  8,  "  1959 

May  22d,  1826,  "  1,  «  419  «  -,  ««  "  -,  «  

March  2d,  1827,  «  1,  «  425  «  4,  «  219  «  8,  «  2048 

May  24th,  1828,  «  1,  «  442  «  4,  «  298  «  4,  "  2185 

March  2d,  1881,  «  1,  «  488  «  4,  «  482  «  4,  "  2250 

July  9th,  1832,  *«  1,  «  505  «  4,  «  565  «  4,  "  2305 

March  2d,  1833,  "  1,  w  518  »  4,  "  661  "  4,'  «  2359 

July  4th,  1836,  «*  1,  "  557  "  4,  «  726  «  4,  "  2815 

27* 
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It  was  an  action  of  ejectment  brought  in  the  Circuit  Court 
by  Mary  B.  Penrose,  the  defendant  in  eiror,  who  claimed  un- 
der the  Spanish  concession,  against  Bissell,  who  claimed  under 
the  New  Madrid  certificate  which  was  located  upon  the  land  in 
controversy  in  March,  1818.  We  will  first  state,  the  title  of 
the  plaintiff  below,  and  then  that  of  the  defendant. 

The  petition  and  concession  were  as  follows,  viz. :  — 

"  The  sons  of  VcLsquez^  claiming  800  arpens  each. 

"To  Don  Carlos  Dehault  Delassus,  Lieutenant-Governor  of 
Upper  Louisiana. 

"  Sib,  —  Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Vas- 
quez,  all  of  them  sons  of  Don  Benito  Yasquez,  captain  of  mili- 
tia of  this  town,  brevetted  by  his  Catholic  Majesty,  full  of  con- 
fidence in  the  generosity  and  benevolence  of  the  government 
under  which  they  are  bom,  hope  that  you  will  be  pleased  to 
take  into  considenition  the  unfortunate  situation  in  which  they 
find  themselves  by  the  want  of  means  of  their  family,  which 
has  been  living  for  some  time  in  distressing  circumstances,  and 
unable  to  give  them  the  necessary  education ;  therefore,  wish- 
ing to  procure  to  themselves,  in  the  course  of  time,  an  independ- 
ent existence,  they  think  of  forming  an  establishment  which 
may  one  day  insure  their  welfare.  They  flatter  themselves, 
Sir,  that  the  services  of  their  father  will  assure  to  them  your 
protection,  and  the  goodness  of  your  heart  will  lead  you  to 
grant  their  demand ;  consequently,  they  supplicate  you  to  grant 
to  each  of'  them  eight  hundred  arpens  of  land,  in  superficie, 
making  altogether  the  quantity  of  four  thousand  arpens,  which 
they  wish  to  take  in  one  or  several  places  of  the  vacant  lands 
of  the  king's  domain.  Favor  which  your  petitioners  presume 
to  hope  from  your  justice. 

Benito  YAS^txEZ, 
"  St.  Louis,  February  16^A,  1800.        Antoine  Vas^^uez, 

Htfolite  Yasquez, 
Joseph  Yasquez, 
Pierre  Yasquez. 

"  St  Louis  of  Illinois,  February  17th,  1800. 
"  After  seeing  the  precedent  statement,  and  the  laudable  mo- 
tives which  animate  the  petitioners,  and  considering  that  their 
family  is  one  of  the  most  ancient  in  this  country,  and  worthy 
of  all  the  benevolence  of  government,  as  much  for  their  per- 
sonal merit  as  on  account  of  the  services  [of  the]  father  of  the 
petitioners,  I  do  grant  to  said  petitioners,  for  (hem  and  their 
heirs,  the  land  which  they  solicit,  if  it  [is]  not  prejudicial  to 
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any  body ;  and  the  surveyor,  Don  Antonio  Soulard,  shall  put 
the  interested  party  in  possession  of  the  quantity  of  land  asked 
for,  in  one  or  two  vacant  places  of  the  royal  domain,  after 
which  he  shall  draw  a  plat,  which  he  shall  deliver  to  the  inter- 
ested parties,  with  his  certificate,  to  serve  them  in  obtaining 
the  concession  and  title  in  form  from  the  Intendant-General,  to 
whom  alone  corresponds,  by  royal,  order,  the  distributing  and 
granting  all  classes  of  lands  of  the  royal  domain. 

'<  CaBLOS  DeHAULT  DEfsAESUS. 

"  A  true  translation. 

"  Julius  Ds  Muir. 
«  St.  Lauisy  October  27,  1832." 

On  the  11th  «f  February,  1806,  Benito  Tasquez,  the  eldest 
son,  assigned  his  800  arpens  to  Rudolph  Tillier. 

On  the  27ttL  of  February,  1806,  a  survey  and  plat  of  the 
land  was  made  by  James  Mackay,  locating  it  about  two  miles 
northwest  of  St.  Louis,  as  appeared  by  the  following  certifi- 
cate :  — 

^<  I  do  certify,  that  the  above  plat  represents  800  arpens  of 
land,  French  measure,  situated  in  the  district  of  St.  Louis, 
Louisiana  Territory,  and  surveyed  by  me  at  the  request  of  the 
proprietor,  who  claims  the  same  by  virtue  of  a  Spanish  grant. 

'<  Given  under  my  hand  at  St.  Louis,  this  27th  day  of  Feb- 
ruary, in  the  year  of  our  Lord  1806. 

"Jakes  Mackay. 

"  Received  for  record,  St.  Louis,  February  27,  1806. 

Antoine  Soulard, 
Surveffor-Oeneral  Territory  Louisiana.^^ 

On  the  26th  of  August,  1806,  Tillier  filed  his  claim  before 
the  first  Board  of  Commissioners.  There  were  two  plats  filed, 
covering  different  tracts  of  land,  both  of  which  plats  were 
upon  the  same  sheet  of  paper ;  but  upon  the  face  of  one  of 
them  was  written  the  name  of  the  claimant  at  full  length. 
This  one  included  the  land  in  controversy,  and  was  the  only 
one  considered  by  the  commissioners. 

On  the  22d  of  September,  1810,  the  board  decided  that  this 
claim  "  ought  not  to  be  confirmed." 

On  the  3d  of  October,  1832,  this  claim  was  brought  before 
another  Board  of  Commissioners,  which,  on  the  2d  of  Novem- 
ber, 1833,  passed  the  following  order :  — 

"  Saturday,  November  2d,  1833. 
<'  The  board  met  pursuant  to  adjournment.     Present,  Lewis 
F.  Linn,  A.  O.  Harrison,  F.  R.  Conway,  Commissioners. 
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''  The  sons  of  Tasquez,  each  claitniog  800  arpens  of  land 
under  a  concession  from  Charies  Dehault  Detassns.  See  page 
17.  The  board  remark,  that  they  can  see  no  cause  for  enter- 
taining the  idea  that  the  said  concession  was  not  issued  at  the 
time  it  bears  date,  as  intimated  in  the  minutes  of  the  former 
conunissioners. 

''  The  board  are  unanimously  of  opinion,  that  this  claim 
ought  to  be  confirmed  to  the  said  Benito,  Antoine,  Hypolite, 
Joseph,  and  Pierre  Yasquez,  or  their  legal  representatives,  ac- 
cording to  the  concession. 

<'  The  board  adjourned  until  to-morrow,  at  9  o'clock,  A.  M. 

L.  P.  LiwN, 

F.  R.  CONWAT, 

A.  G.  HiRRisoir." 

This  claim  was  confirmed  by  the  act  of  Congress  of  4th 
July,  1836.  and  again  surveyed  by  the  United  States  surveyor 
on  the  29th  of  March,  1842,  according  to  the  original  survey 
of  Mackay,  filed  with  the  claim  in  1806.  The  claim  was  as- 
signed by  Tillier  to  C.  B.  Penrose,  who  conveyed  it  to  llary 
B.  (the  plaintiff  below)  and  Anna  H.  W.  Penrose,  on  the  20th 
of  February,  1823. 

The  title  of  Bissell,  the  defendant  below,  was  as  follows. 

The  defendant  produced  and  read  in  evidence,  — 

1.  A  certificate  issued  by*  the  recorder  of  land  titles,  No.  164, 
dated  4th  November,  1816,  whereby  it  is  certified,  that,  in  con- 
formity to  the  provisions  of  an  act  of-  Congress  of  17th  Feb- 
ruary, 1815,  John  Brooks,  or  his  legal  representatives,  is  entitled 
to  locate  709  arpens  on  any  of  the  public  lands  of  the  Terri- 
tory of  Missouri,  the  sale  of  which  is  authorized  by  law. 

2.  The  location  and  survey  thereof,  No.  2541,  made  -  in 
March,  1818,  which  includes  the  land  in  controversy. 

3.  A  patent,  certificate,  No.  308,  issued  by  the  recorder  of 
land  titles,  17th  November,  1822,  whereby  it  is  certified^  that, 
in  pursuance  of  an  act  of  Congress  passed  the  17th  of  Febru- 
ary, 1815,  a  location  certificate.  No.  164,  issued  from  the  ofiice 
of  the  recorder,  in  favor  of  John  Brooks,  or  his  legal  represen- 
tatives, for  709  arpens  of  land,  that  a  location  bad  been  made 
by  the  plat  of  survey.  No.  2541,  and  that  the  said  John  Brooks, 
or  his  legal  representatives,  is  entitled  to  a  patent  for  the  said 
tract,  containing,  according  to  the  location,  603^  acres,  in 
township  45  north,  range  7  east. 

It  was  admitted  that  the  title  of  John  Brooks  was  vested  in 
the  defendant  below,  by  mesne  conveyances,  on  the  14th  of 
February,  1824;  and  it  was  proved  that  one  Brady,  under 
whom  the  defendant  below  acquired  title,  had  his  mansion- 
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house  adjacent  to  the  land  in  controversy,  aud  occupied  a  part 
thereof  before  the  year  1824,  and  that  the  same  has  been  ever 
since  occupied ;  that  the  defendant  Bissel  extended  his  improve- 
ments over  the  whole  fifty-five  acres  as  early  as  1829  or  1830. 
The  defendant  then  asked  the  following  instructions,  which 
the  court  refused  to  give,  and  each  of  them ;  to  which  refusal 
the  defendant  by  his  counsel  excepted ;  which  instructions  are 
in  the  words  and  .figures  following :  — 

Instructions  refused. 

1.  That  the  land  sued  for  in  this  action  was  not  reserved 
from  sale  by  the  act  of  Congress  of  3d  March,  1811,  in  conse- 
quence of  the  filing  of  the  claim  of  Rudolph  Tillier,  with  the 
concessioi!  to  Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre 
Yasquez,  and  other  documents,  with  the  recorder  of  land  titles, 
as  given  in  evidence  in  this  case. 

2.  That  the  confirmation  by  the  Board  of  Commissioners  to 
Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Yasquez,  given  in 
evidence  in  this  case,  ratified  by  act  of  Congress  of  4th  July, 
1836,  did  not  vest  any  title  in  the  land  sued  for  in  this  action 
in  the  plaintiff. 

3.  That  the  plaintiff  has  shown  no  title  on  which  she  can  re- 
cover of  the  defendant  the  land  sued  for  in  this  action,  or  any 
part  thereof. 

4  That  the  plaintiff,  if  entitled  to  recover  in  this  action,  can 
recover  only  the  undivided  tenth  of  so  much  of  the  land  sued 
for  as  the  defendant  was  in  possession  of  at  the  commencement 
of  this  suit. 

5.  If  the  jury  find  from  the  evidence  that  Rudolph  Tillier, 
mider  whom  the  plaintiff  in  this  case  claims  the  land  in  ques- 
tion, filed  his  claim  with  the  recorder  of  land  titles,  and,  as  a 
part  of  the  evidence  of  his  claim,  filed  two  plats  of  the  land 
claimed,  one  of  which  plats  would  embrace  the  land  now  in 
the  defendant's  possession,  and  the  other  would  not  embrace 
that  land,  then  there  is  no  reservation  of  the  land  in  defend- 
ant's possession  from  sale,  which  would  prevent  the  location 
of  the  land  in  question,  under  the  certificate  in  favor  of  John 
Prooks,  or  his  legal  representatives. 

6.  That  the  confirmation  of  the  claim  of  Benito  Yasquez 
and  others,  given  in  evidence  by  the  plaintiff,  being  according 
to  the  concession,  is  in  itself  a  rejection  of  the  survey  made  by 
Slackay,  which  has  been  given  in  evidence  ;  and  under  that 
confirmation  there  is  no  authority  for  a  survey  upon  the  land 
located  under  the  certificate  in  favor  of  John  Brooks,  or  his 
legal  representatives. 
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7.  That  the  survey  given  in  evidence  by  plaintiff,  of  800 
arpens,  made  by  Mackay  in  1806,  being  a  mere  private  survey 
made  of  a  part  of  the  public  domain,  in  violation  of  an  act  of 
Congress  prohibiting  such  surveys  at  that  time  under  severe 
penalties,  is  not  in  law  any  part  of  the  claim  filed  before  the 
recorder  of  land  titles,  and  cannot  come  in  aid  thereof,  so  as  to 
work  a  reservation  from  sale,  under  the  act  of  Congress  of  3d 
March,  1811,  of  said  800  arpens. 

The  plaintiff  then  asked  the  following  instruction,  which 
the  court  gave ;  to  the  giving  which  the  defendant,  by  his 
counsel,  excepted.     Which  instruction  is  as  follows  :  — 

Instruction  given. 

That  the  land  included  in  the  survey  given  in  evidence,  and 
which  was  made  for  Rudolph  Tillier,  assignee  of  Benito  Yas- 
quez,  on  the  27th  of  February,  1806,  by  James  Mackay,  and 
which  was  officially  resurveyed  in  conformity  to  the  act  of 
Congress  of  the  4th  of  July,  1836,  and  which  resurvey  is  num^ 
bered  3,061,  and  was  approved  by  Jos.  C.  Brown  on  the  29th 
of  March,  1842,  was  reserved  from  location  and  sale  at  the  time 
*McNight  and  Brady's  location,  under  a  New  Madrid  claim,  was 
made ;  and,  therefore,  the  location  under  said  claim  is  invalid 
as  against  the  title  of  said  Yasquez,  or  those  claiming  through 
him,  to  the  extent  that  the  two  claims  cover  the  same  land, 
and  that  the  land  included  by  both  the  surveys  aforesaid  is  the 
land  confirmed  to  Benito  Yasquez,  or  his  legal  representatives, 
by  the  act  of  Congress  of  the  4th  of  July,  1836,  and  that  the 
confirmation  operated  as  a  grant  to  said  Yasquez,  or  his  legal 
representatives ;  such  being  the  legal  effect  of  the  acts  of  Con- 
gress, records,  and  title-deeds  given  in  evidence. 

And  the  defendant  prays  the  court  to  sign  and  seal  this  his 
bill  of  exceptions,  which  is  done  accordingly. 

J.  CaTROIC;    [l.  ^] 

upon  this  exception  the  case  came  up  to  this  court.  • 
It  was  very  elaborately  argued  by  Mr.  Benton  and  Mr. 
Gamble,  for  the  plaintiff  in  error,  with  whom  was  Mr.  Geyer^ 
and  by  Mr.  Good  and  Mr.  Ewing,  for  the  defendant.  It  is 
impossible  to  do  more  than  state  the  points  raised  by  the  coun- 
sel respectively. 

Those  on  behalf  of  the  plaintiff  in  error  were  the  following. 

I.  The  report  of  the  late  Board  of  Commissioners,  ratified  by 
the  act  of  the  4th  of  July,  1836,  is  not  a  confirmation  according 
to  either  of  the  plats  of  "survey  filed  by  Rudolph  Tillier,  under 
whom  the  defendant  in  error  claims,  nor  of  any  survey,  but 
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operates  as  a  grant,  according  to  the  concession  of  4,000  arpens 
of  land,  to  be  located  in  one  or  two  places  of  the  public  4omain. 

1.  The  confirmatory  act  confirms  nothing  but  the  conces-  ~ 
sion,  the  only  document  mentioned  or  referred  to  in  the  decis- 
ion, and  therefore  it  cannot  be  assumed  that  any  survey,  or  plat 
of  survey,  whatever,  was  adopted.  Mackay  i?.  Dillon,  4  How- 
ard, 448.  It  is  a  public  grant,  and  passes  nothing  that  is  not 
described  in  terms,  or  by  specific  reference  to  something  out  of 
it.  Blake  v.  Dohefty,  6  Wheat.  359;  Dyer,  350  6,  362  a; 
Cro.  Car.  169;  10  Co.  65,  112  6/  Charles  River  Bridge  v. 
Warren  Bridge,  11  Peters,  420. 

2.  The  concession  is  a  floating  warrant  of  survey,  conferring 
no  title  to  any  specific  land,  and  a  confirmation '4n  terms,  ac- 
cording to  that  concession,  does  not  give  it  a  special  location  or 
■boundaries.  Forbes V  case,  15  Peters,  184;  Buyck's  case, 
Ibid.  215;  O'Hara's  case.  Ibid.  275;  Delespine's  case,  fbid. 
319;  Miranda's  case,  16  Peters,  159,  160;  United  States  v. 
King,  3  Howard,  773 ;  Mackay  r.  •Dillon,  4  Howard,  448. 

3.  If  any  thing  can  be  resorted  to,  other  than  the  decision 
and  the  concession  to  which  it  refers,  for  the  purpose  of  de- 
termining the  legal  effect  of  the  grant,  it  must  appear  by  the 
transcript  laid  before  Congress,  and  that  cannot  be  contradicted, 
altered,  or  varied  by  oral  evidence.  1  Phil.  Ev.  218,  423 ;  3 
Starkie'sEv.  995-997. 

4.  The  particular  survey  mentioned  in  the  instruction  given 
at  the  trial,  if  in  fact  executed,  was  prohibited  by  law,  and  is  a 
mere  nullity,  (United  States  v,  Hanson,  16  Peters,  196,)  and 
was  never  recognized  by  the  recorder  and  commissioners  as  the 
foundation  of  the  claim,  or  as  evidence  of  its  location  and  boun- 
daries. 

5.  The  claim,  considered  by  the  recorder  and  commissioners 
under  the  act  of  1832,  was  made  by  the  original  grantees,  on 
the  concession  alone,  and  the  decision  by  special  reference  to 
that  claim  and  concession  excludes  all  other  claimants  and 
documents.     Co.  Lit.  210  a,  183  6. 

6.  No  plat  of  survey  was  transmitted  with  the  transcript,*  or 
in  any  form  presented  to  Congress.  The  confirmatory  act, 
therefore,  can  have  reference  only  to  the  face  of  the  concession, 
regardless  of  any  survey  whatever.  Mackay  v.  Dillon,-  4  How- 
ard, 448 ;  McDonogh  v.  Millaudon,  3  Howard,  693. 

II.  Whatever  land  is  granted  or  confirmed,  by  the  report  and 
act  of  Congress,  is  granted  or  confirmed  to  the  five  sons  of 
Vasquez,  named  in  the  decision  of  the  commissioners,  or  their 
legal  representatives,  and  not  to  any  one  of  them,  and  his  rep- 
resentatives, in  exclusion  of  all  the  others. 
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1.  The  concession  does  not  contemplate  or  authorize  a 
severance  of  the  interest  of  the  grantees,  by  survey  or  other- 
wise, by  the  act  of  one  of  them  or  his  representatives. 

2.  No  survey  for  any  one  of  the  grantees  has  ever  been  re- 
cognized by  the  government. 

3.  Every  claim  under  the  concession  in  severalty  was  reject- 
ed by  the  first  Board  of  Commissioners,  and  none  such  was 
presented  to,  taken  up,  or  recognized  in  any  form,  under  the  act 
of  1832. 

4.  The  "decision,  as  entered  in  the  transcript,  and  confirmed 
by  Congress,  is  in  terms  in  favor  of  all  the  original  grantees,  by 
name,  according  to  the  concession,  and  no  one  of  them  can  be 
excluded  from  the  benefit  of  the  grant,  or  preferred  in  the  locar 
tion. 

III.  The  defendant  in  error  is  not  the  legal  representative  of 
Benito  Tasquez,  Jr.,  or  of  any  of  the  grantees  named  in  the  de- 
cision of  the  commissioners,,  and  acquired  no  title  to  the  land 
sued  for,  by  the  confirmation. 

1.  The  instrument  of  writing  purporting  ^o  be  a  transfer 
from  Tillier  to  C.  B.  Penrose,  under  which  alone  she  claims, 
not  being  a  deed,  is  inoperative  as  a  conveyance  of  a  freehold 
estate.  Moss  v.  Anderson,  7  Mo.  337;  McCabe  t;.  Hunter's 
Heirs,  Ibid.  355. 

2.  That  instrument  is,  in  terms,  a  mere  assignment  of  the 
interest  of  Tillier  in  the  concession  and  plats  of  survey,  and 
does  not  purport  to  convey  lands.  No  interest  in.  lands 
passes  by  a  mere  assignment  of  evidences  of  title.  2  Ham. 
221 ;  Fitzhugh  v.  Croghan,  2  J.  J.  Marsh.  429. 

3.  Taken  as  an  operative  conveyance  of  land,  the  transfer 
does  not  pass  an  estate  of  inheritance.  Martin  v.  Long,  3  Mo. 
391. 

4.  The  transfer,  if  otherwise  unexceptionable,  at  most  con- 
veys only  such  right,  title,  and  interest  as  the  grantee  had  at 
the  time;  the  title,  if  any,  afterwards  acvjuired  by  the  confir- 
mation, does  not  inure  to  his  grantee.  McCracken  t;.  Wright, 
14  Johns.  193  ;  Jackson  v.  Hubble,  1  Cowen,  613 ;  Jackson 
V,  Winslow,  9  Cowen,  13 ;  Jackson  v.  Peck,  4  Wend.  300 ; 
Missouri  Stat.,  Rev.  Code,  1825,  p.  217;  Landis  et  al.  v.  Per- 
kins, 12  Mo. 

IV.  The  instruction  given  at  the  trial,  "  that  the  land  in- 
cluded m  the  survey  given  in  evidence,  and  which  was  made 
for  Rudolph  Tillier,  assignee  of  Benito  Vasquez,  on  the  27th  of 
February,  1Q06,  by  James  Mackay,  and  which  was- officially 
resurveyed  by  survey  No.  3,061,  was  reserved  from  location 
and  sale  at  the  time  the  location  under  the  New  Madrid  claim 
was  made,"  is  erroneous,  because,  — 
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1.  The  survey  referred  to  was  not  only  private  and  unau- 
thorized, but  prohibited  by  positive  IStw,  and  is  of  no  effect 
whatever,  as  fixing  the  locality  and  boundaries  of  the  conces- 
sion, or  as  the  foundation  of  a  claim.  Garcia  v.  Lee,  12  Peters, 
511 ;  Smith's  case,  10  Peters,  327  •  Wherry's  case,  Ibid.  338 ; 
Jourdan  et  al.  v.  Barrett,  4  Howa  d  169 ;  Mackay  t^.  Dillon, 
Ibid.  448. 

2.  The  plat  of  a  private  or  forbijden  survey  is  not  author- 
ized or  required  to  be  filed  with  the  recorder  of  land  titles ; 
and  being,  in  this  case,  both  made  acnd  filed  contrary  to  law,  is 
of  no  effect  for  any  purpose.  K€ams  v.  Swope,  2  Watts,  75 ; 
Heister  v.  Fortner,  2  Binney,  40  ^  Dewitt  v.  Moulton,  5  Shepl. 
418 ;  Blood  v.  Blood,  23  Pick.  gO ;  Summer  t^.  Rhodes,  14 
Conn.  135;  Mummey  v,  Johnston,  3  A.  K.  Marsh.  220. 

3.  The  concession  containing  no  special  location,  and  the 
survey  being  an  absolute  nullity,  no  particular  tract  of  land  was 
brought  within  the  proviso  of  the  tenth  section  of  the  act  of 
March,  1811. 

4  There  were  two  plats  of  survey  filed  at  the  same  time, 
differing  from  each  other,  and,  nothing  appearing  on  the  record 
to  distinguish  which  of  them  designates  the  land  claimed,  the 
court  was  not  authorized  to  elect  between  them.  Mackay  v. 
Dillon,  4  Howard,  448. 

15.  The  official  survey.  No.  3,061,  has  no  effect  on  the  ques- 
tion of  reservation* 

6.  What  particular  land  was  embraced  by  the  plats  origi- 
nally filed  depended  upon  /acts  to  be  proved  aliunde^  and  upon 
which  the  identity  was  to  be  found  by  the  jury,  and  not  by 
the  court  or  by  the  act  of  the  surveyor. 

7.  The  reservation  of  the  land  included  in  the  survey  for 
Tillier,  in  1806,  if  any  there  was,  ceased  before  the  location, 
under  which  the  plaintiff  in  error  claims,  was  made. 

V.  If  it  shall  be  held  that  the  location  was  made .  on  land 
within  the  proviso  of  the  tenth  section  of  the  act  pf  3d  March, 
1811,  and  while  it  was  in  force,  "  the  legal  effect  of  the  acts  of 
Congress,  records,  and  title  papers,  given  in  evidence,"  is  not  to 
render  the  location  invalid  as  against  the  confirmation  by  the 
act  of  1836. 

\s  The  location,  survey,  and  patent  certificates  being  in  other 
respects  regular,  vested  in  John  Brooks,  or  his  legal  representa- 
tives, a  title  valid  against  the  United  States,  which  was  defea- 
sible only  by  a  confirmation  of  the  conflicting  claim  during  the 
continuance  of  the  reservation.  Barry  v.  Gamble,  3  Howard, 
32;  Stoddard  v.  Chambers,  2  Ho\vard,  317;  Polk's  Lessee  v. 
Wendell,  5  Wheat.  293 ;   Bagnell  v.  Brodrick,  13  Peters,  436 ; 
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Strother  v.  Lucas,  6  Peters,  763 ;  12  ib.  410 ;  Grignon's  Lessee 
V.  Astor,  2  Howard,  319 ;  Chouteau  v.  Eckhart,  Ibid.  376 ;  Car- 
roll V.  Saflford,  3  Howard,  460 ;  Levi  v.  Thompson,  4  Howard, 
17. 

2.  The  reservation,  if  any,  ceased  at  least  as  early  as  the 
26th  of  May,  1829,  and  thereby  the  title  under  the  location  be- 
came indefeasible,  and  could  not  be  affected  by  legislation  af- 
terwards. City  of  New  Orleans  v,  D'Armas,  9  Peters,  224; 
Fletcher  v.  Peck,  6  Cranch,  87 ;  Wilkinson  v,  Leland,  2  Peters, 
657. 

3.  The  act  of  the  9th  July,  1832,  has  no  effect  whatever  on 
the  land  or  the  title  under  the  location.  Having  no  retrospec- 
tive operation  upon  any  vested  interest,  it  cannot  defeat  a  title 
indefeasible  when  it  was  passed. 

4.  Neither  the  claim  of  Tillier,  nor  of  any  other  person,  to  the 
particular  land  described  in  either  of  the  surveys,,  was  presented, 
considered,  or  reported  upon,  under  the  act  of  1832,  and  conse- 
quently there  was  no  reservation  of  that  land  created,  revived, 
or  continued  by  that  act. 

5.  The  confirmation  by  the  act  of  1836  does  not  relate  to 
any  antecedent  period,  so  as  to  overreach  a  title  before  valid 
against  the  United  States.  Jackspn  v.  Bard,  4  Johns.  230; 
Heath  v,  Ross,  12  ib.  140;  Strother  v.  Lucas,  12  Peters,  410; 
Chouteau  v.  Eckhart,  2  Howard,  376 ;  Les  Bois  r.  Bramell,  4 
ib.  449. 

6.  There  was  no  confirmation  of  the  claim  of  Tillier,  or  of 
any  other  person,  for  the  land  described  in  either  of  the  plats 
filed  in  1806. 

7.  The  confirmation  to  the  five  sons  of  Vasquez,  "  according 
to  the  concession,"  has  no  effect  whatever  upon  the  land  pre- 
viously located,  or  the  title  under  the  location. 

8.  The  siyVey  No!  3,061  is  not  in  conformity  with  the  con- 
firmation, and,  to  the  extent  of  its  interference  with  the  pre- 
vious location,  is  void. 

VI.  The  second  section  of  the  act  of  Congress  of  the  4th  Ju- 
ly, 1836,  confirms  the  title  under  the  location,  survey,  and  pa- 
tent certificate,  as  against  any  confirmation,  notwithstanding 
any  previous  reservation  of  the  land  from  sale. 

I.'  It  does  not  enlarge,  but  restrains  and  limits,  the  operation 
of  the  first  section,  by  a  condition  annexed  to  the  confirmation. 

2.  Its  object  is  to  affirm  locations  and  sales,  which,  on  ac- 
count of  some  infirmity,  needed,  or  were  supposed  to  require, 
legislative  aid,  not  those  which,  being  valid  and  regular,  needed 
no  affirmance.     Jackson  v.  Clark,  1  Peters,  635. 

3.  The  defects  and  irregularities  intended  to  be  cured  are 


JANUARY    TERM,   1860.  327 

Bissell  V.  Penrose.' 

common  to  both  locations  and  sales,  and  which ,  if  not  cured,  it 
was  supposed  might  give  priority  tc  the  confirmations. 

4.  The  confirmations  are  in  conflict  with  the  titles  under 
locations  or  sales,  only  when  the  lands  located  or  sold  are  re- 
served from  sale  by  reason  of  the  filing  of  the  claim  confirmed, 
in  due  time  and  according  to  law. 

5.  No  titles  under  locations  or  sales  are  protected,  if  none 
are  protected  but  those  made  on  land^  not  reserved,  which  i3  to 
render  the  second  section  of  the  act  of  4th  July,  1836,  superflu- 
ous and  insignificant ;  for  such  titles  need  no  legislative  aid, 
as  against  a  confirmation.  8  Go.  274  c ;  Fletcher  v.  Peck,  6 
Cranch,  87 ;  City  of  New  Orleans  v.  D'Armas,  9  Peters,  224. 

The  counsel  for  the  defendant  in  error  considered  the  case  of 
Stoddard  v.  Chambers,  2  Howard,  284,  as  ruling  all  the  points 
involved  in  the  present  case.  Nevertheless,  as  it  had  been 
brought  up  and  argued  as  new  matter  not  included  within  the 
decision  of  the  court  in  that  case,  they  would  consider  it  as 
such,  and  therefore  presented  the  following  points. 

The  plaintiff  in  error  derives  his  title  by  regular  transmission 
under  a  New  Madrid  certificate,  which  was  located  in  March, 
1818,  on  the  land  in  controversy.  A  "  patent  certificate  "  was 
issued  to  him  on  the  17th  November,  1822,  but  no  patent.  He 
has  had  possession  since  1829.  His'  rights,  if  any  he  be  ad- 
judged to  have,  were  conferred  by  the  act  of  the  17th  of  Feb- 
ruary, 1815,  known  as  the  New  Madrid  act.  In  virtue  of  this 
act  he  was  authorized  to  locate  his  certificate  on  any  of  the 
public  lands  of  the  Territory  of  Missouri,  the  sale  of  which  was, 
at  the  time  of  such  location,  authorized  by  law. 

1st.  In  support  of  the  claim  as  shown  by  the  defendant  in  er- 
ror, we  shall  rely  on  the  treaty  of  1803,  in  virtue  of  which  the 
Missouri  Territory  was  acquired ;  the  Act  of  Congress  of  2d  of 
March,  1806;  the  Act  of  the  16th  of  February,  1811,  ch.  81, 
sec.  10;  the  Act  of  the  3d  of  March,  1811,  sec.  10;  and  also 
the  Act  of  the  17th  of  February,  1818 ;  all  of  which,  we  shall 
contend,  recognized  the  validity  of  the  plaintiff's  claim,  and  op- 
erated as  a  reservation  thereof  from  any  disposition  or  sale  by 
the  United  States  prior  to  the  passage  of  the  act  of  the  26th  of 
May,  1824.  We  shall  cite  the  opinion  of  this  court  in  4  Peters, 
612,  repeated  in  10  Peters,  330,  and  the  case  of  Strother  v.  Lu- 
cas; 1?  Peters,  436,  to  show  the  nature  of  the  plaintiff's  claim, 
and  his  right  to  a  recognition  and  a  confirmation  of  that  claim 
by  the  United  States.  We  shall  rely  upon  the  authority  of 
these  cases  to  show  that  the  claim  was,  at  least,  an  equitable 
right,  which,  under  the  Spanish  government,  must  have  been 
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perfected ;  —  the  United  States  are  bound  by  every  considera- 
tion which  could  operate  upon  the  government  of  Spain,  to 
perfect  this  right. 

2d.  We  shall  contend  that  there  has  been  no  forfeiture  of 
this  claim,  by  virtue  of  the  act  of  the  26th  of  April,  1804,  or  that 
of  1807,  or  by  any  act  subsequent  thereto,  and  having  refer- 
ence to  the  same  subject  ]  that  these  acts  never  were  in  fact  in- 
tended to  operate  as  a  penalty  or  forfeiture,  but  were  merely 
precautionary  and  provisioned.  We  shall  further  contend  that 
the  position  of  the  plaintiff  is  not  more  unfavorable  than  that 
of  the  preemptioner,  who,  although  a  trespasser  upon  the  pub- 
lic domain,  has  yet  been  recognized  by  the  State  authorities 
and  by  the  United  States  as  having  a  claim  in  virtue  of  his  pre- 
emption, which  could  not  be  defeated  by  a  New  Madrid  certifi- 
cate and  location,  or  even  by  a  patent  issued  thereon.  Rector 
V.  Welch,  1  Mo.  238.  Opinion  of  Attorney-General,  Wirt,  in  a 
letter  to  the  Secretary  of  the  Treasury,  dated  27th  January, 
1821 ;  and  the  Act  of  2d  March,  1831,  in  reference  to,  and  em- 
bodying the  opinion  of  the  Attorney-General  on  this  subject. 

3d.  That  the  effect  of  the  act  of  the  26th  of  May,  1824,  attd 
the  act  in  revival  thereof,  passed  24th  May,  1828,  was  not  to 
divest  the  title  of  the  plaintiff  so  as  to  exclude  it  from  the  oper- 
ation of  the  revival  act  of  the  9th  of  July,  1832,  and  thisit  that  act 
must  be  regarded  as  a  waiver  of  all  penalties  and  forfeitures,  if 
any  such  were  ever  designed  by  the  United  States  to  attach  to 
claims  like  the  one  in  question.  There  were  hundreds  of  thou- 
sands of  acres  of  land  claimed  by  no  higher  title  than  that  of  a 
concession  and  mere  order  of  survey ;  and  yet  there  is  no  case 
of  forfeiture  on  record.  Soulard  Letter,  State  Papers,  Miscel- 
laneous, Yol.  I.  p.  405. 

4th.  That  this  case  differs  from  Smith's  case,  reported  in  10 
Peters,  327 ;  also  from  that  of  Mackay,  as  reported  in  Barry  t^. 
Gamble,  "3  Howard,  32 ;  and  still  further  from  that  of  Les  Bois 
V.  Bramell,  4  Howard,  456. 

The  claim  of  the  plaintiff  could  not  be  defeated  by  any  act 
of  legislation,  without  a  disregard  of  the  treaty  of  1803,  and  a 
direct  denial  of  the  equitable  obligation  imposed  by  the  acts  of 
Congress  already  cited,  and  which  obligation  has  been  repeated- 
ly recognized  by  the  agents  of  the  United  States,  who,  having 
assumed  the  trust  existing  between  the  government  of  Spain 
and  the  party  under  whom  the  plaintiff  claims,  could  not  defeat 
that  trust  by  conditions  imposed  by  them  subsequent  to  the 
transfer  of  said  trust.  Analogies  from  the  law  of  England  will 
be  cited  to  sustain  this  view,  as  also  the  opinion  of  this  court 
in  the  case  of  Percheman,  7  Peters,  90. 
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5th.  That  the  act  of  the  9th  of  July,  1832,  embraced  this  claim ; 
its  existence  was  thereby  recognized,  and  the  right  to  a  confir- 
mation of  it  clearly  implied ;  that  the  confirmation  by  the  Board 
of  Commissioners,  on  the  2d  day  of  November,  1833,  and  which 
was  approved  and  made  conclusive  by  the  act  of  the  4th  of  July, 
1836,  completes  the  title  of  the  defendant  in  error ;  and  that  no 
one  claiming  the  land  in  question  from  the  United  States,  by 
virtue  of  any  sale  or  grant  made  by  them  subsequent  to  the  lo- 
cation and  survey  by  Tillier  in  1806,  can  hold  said  land  as 
against  the  legal  representatives  of  the  Spanish  grantee.  Opin- 
ion of  the  court  in  the  case  of  Stoddard  v.  Chambers,  2  How- 
ard, 284,  and  the  authorities  therein  cited. 

The  title  of  the  plaintiflF  in  error  cannot,  we  think,  be  shown 
to  be  entitled  to  the  serious  consideration  of  this  court,  — 

1st.  Because  the  certificate  and  location  in  virtue  of  which 
he  claims  conferred  no  right :  the  location  was  on  lands,  the 
sale  of  which  was  not  at  the  time  authorized  by  law ;  and  it 
was  therefore  absolutely  void.  Opinions  of  Attorney-General, 
Wirt,  October  10,  1825;  Opinions,  &c.,  Vol.  II.  p.  25,  reference 
to  letters  of  Secretary  Crawford,  June  10th,  1818 ;  of  Mr.  Wirt, 
October  22,  1828;  and  of  Mr.  Butler,  Attorney-General,  August 
8th,  1838.  Stoddard  v.  Chambers,  and  the  authorities  therein 
cited,  2  Howard,  284. 

2d.  The  location,  having  been  on  lands  the  sale  of  which 
was  not  authorized  by  law,  was  not  only  void,  but  could  not 
be  revived  except  by  special  act  of  legislation,  the  same  as  in 
the  case  of  a  location  of  a  New  Madrid  certificate  upon  lands 
claimed  by  a  preemptioner.  Letter  of  Mr.  Wirt,  Attorney-Gen- 
eral, to  Secretary  Crawford^  June  19th,  1820 ;  also,  letter  from 
same  to  same,  under  date  of  the  22d  June,  on  the  same  sub- 
ject ;  the  Act  of  April  26,  1822 ;  and  also  Act  of  2d  March, 
1831. 

There  was  no  act  of  Congress  subsequent  to  the  26th  of 
May,  1829,  and  before  the  9th  of  July,  1832,  giving  the  plain- 
tiff in  error  the  right  to  re-locate  his  certificate ;  and  if  there 
had  been,  we  should  not  be  willing  to  admit  that  a  location 
thus  made  upon  the  land  in  question,  although  protected  by  a 
patent,  could  prevail  against  the  Spanish  grant ;  out  there  being 
no  such  location  or  patent,  we  contend  that  the  New  Madrid 
locator,  notwithstanding  the  land  in  question  should  be  regard- 
ed as  public  land  during  the  interval  mentioned,  is  in  no  better 
condition  in  regard  to  said  land  than  he  was  prior  to  said  inter- 
val. His  location  was  void  in  its  inception  ;  nothing  leas  than 
a  special  act  of  Congress  could  revive  and  make  it  available. 
To  contend,  as  we  understand  the  plaintiff  in  error  will,  that, 
28* 
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although  the  New  Madrid  certificate  was  originally  located  on 
land  at  the  time  not  authorized  to  be  sold,  yet  it  became  public 
land  in  the  interval  between  the  26th  of  May,  1829,  and  the 
9th  of  July,  1832,  and  was  therefore  subject  to  his  claim,  as  it 
were  by  relation  back  to  1818,  when  bis  claim  was  first  locat- 
ed,—  is,  we  think,  an  assumption  not  less  unreasonable  than  it 
would  be  to  contend  that  location  under  a  New  Madrid  certifi- 
cate on  mineral  lands  or  school  lands  specially  reserved  from 
sale  at  the  time,  but  subsequently  authorized  to  be  sold,  would 
be  held  good,  and  entitle  the  party  to  a  patent,  even  as  against 
the  United  States.  It  cannot  be  supposed  that  this  court  would 
countenance  such  a  doctrine  as  this ;  and  yet  it  is  not,  as  we 
think,  les3  worthy  of  their  serious  consideration,  than  the  posi- 
tion assumed  in  this  doctrine  of  relation  so  earnestly  insisted 
on  by  the  plaintiff  in  error. 

It  will,  we  presume,  be  contended,  that  the  confirmation, "  ac- 
cording to  the  concession,"  shall  be  construed  to  mean  a  confir- 
mation, not  of  800  arpens  to  Benito  Yasquez,  dr  his  legal  rep- 
resentatives, but  a  confirmation  of  4,000  in  common  to  all  the 
brothers.  The  proceedings  from  1806  to  1833,  by  the  Board 
of  Commissioners,  and  which  are  in  evidence,  show  conclu- 
sively that  such  was  not  and  could  not  have  been  the  design  of 
the  board  who  confirmed  the  claim  ;  but  the  testimony  of  Con- 
way, one  of  the  board  who  confirmed  said  clairn^  frees  this 
question  from  all  doubt.  His  testimony  explains  what  other- 
wise might  admit  of  dispute.  It  shows  that  there  was  but  one 
plat  before  the  board ;  they  took  proof  as  to  that  plat ;  they 
were  satisfied  therewith.  Its  not  being  referred  to  in  the  tabu- 
lar statement  made  out  by  the  clerk  of  the  board  is  likewise 
satisfactorily  explained  by  the  testimony  of  Conway,  one  of  the 
commissioners  by  whom  this  claim  was  confirmed.  To  show 
the  manner  of  proceeding  in  this  and  like  cases,  we  refer  to 
the  cases  of  Gabriel  Cerre,  5  American  State  Papers,  821 ;  St. 
Gemme  Beauyais,  Ibid.  744 ;  Raphael  St.  Gemme,  and  others. 
Ibid.  745 ;  Thomas  Maddin,  Ibid.  747 ;  Joseph  Morin,  Ibid. 
819 ;  James  Williams,  Ibid.  820 ;  Charles  Premon  Delauriere 
and  Louis  Labeaume,  Ibid.  822;  James  Richardson,  Ibid.  823; 
Pierre  Detor,  Ibid.  824;  Louis  Bissonet,  Ibid.  828  ;  Thomas 
Caulk,  Ibid.  831 ;  Auguste  Chateau,  Ibid.  834. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  District 
of  Missouri.  The  case  below  was  an  action  of  ejectment  by 
the  plaintiff,  (the  defendant  here,)  to  recover  against  the  de- 
fendant a  moiety  of  a  tract  of  land  in  the  township  of  St. 
Louis,  and  in  which  she  obtained  a  verdict  and  judgment. 
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The  title  of  the  plaintiflf  was  derived  from  a  confirmed  Span- 
ish concession,  under  the  act  of  June  30,  1836 ;  of  the  defend- 
ant, from  a  location  of  a  New  Madrid  certificate,  under  the  act 
of  February  17, 1815.  Both  rest  upon  acts  of  Congress ;  and 
the  question  is  which  has  the  elder  or  better  title. 

We  shall,  therefore,  lay  out  of  view,  in  proceeding  to  the  ex- 
amination the  case,  a  class  of  cases  referred  to  on  the  argument, 
founded  on  these  Spanish  claims,  which  were  prosecuted  under 
the  act  of  May  26,  1824,  and  which  underwent  very  elaborate 
discussion,  both  at  the  bar,  and  by  the  court.  United  States  v. 
Arredondo  et  al.,  6  Peters,  691 ;  Soular^  and  others  v.  United 
States,  4  ib.  511;  Smith  v.  The  same,  10  ib.  326;  United 
States  V.  Clarke,  8  ib.  436. 

That  act  empowered  the  District  Court,  upon  which  original 
jurisdiction  was  conferred,  to  hear  and  determine  these  claims 
according  to  the  stipulations  of  the  treaty  of  1803,  the  law  of 
nations,  and  the  laws  and  ordinances  of  the  Spanish  govern- 
ment, and  in  conformity  with  the  principles  of  justice. 

The  inquiry  there  was  not  into  the  legal  title  ;  but  into  the 
laquitable  right  under  the  treaty,  ^with  a  view  to  a  confirmation 
of  these  imperfect  grants,  if  entitled  to  confirmation  according 
to  Spanish  law,  so  that  the  grantee  might  be  clothed  with  the 
legal  estate. 

The  inquiry  was  difficult  and  embarrassing,  on  account  of 
the  scanty  and  imperfect  materials  within  the  reach  of  the 
courts  from  which  to  collect  Spanish  laws  and  ordinances,  as 
they  consisted  of  royal  orders,  orders  of  the  local  governors, 
and  also  of  the  usages  and  customs  of  the  provinces,  which 
were  not  readily  accessible  to  the  profession  or  the  courts  in 
this  country. 

The  case  before  us  depends  upon  the  construction  of  our 
own  acts  of  Congress,  disembarrassed  from  any  inquiries  into 
the  origin  of  these  grants,  or  into  the  rights  and  principles  upon 
which  they  were  founded,  or  which  made  it  the  duty  of  the 
government  under  the  treaty  to  acknowledge  them.  Inquiries 
of  this  kind  were  closed  on  the  confirmation  of  the  grant  by  the 
act  of  1836.  The  title  then  became  complete.  It  became  an 
American,  not  a  Spanish  title. 

One  of  the  principal  questions  arising  under  these  acts  of 
Congress,  and,  indeed,  in  our  judgment,  every  material  question 
presented  here,  was  either  directly  or  by  necessary  implication 
involved  in  the  decision  of  the  case  of  Stoddard  Vi  Chambers, 
heretofore  decided  by  this  court  and  reported  in  2"Howard,  284. 

The  plaintiff  there  claimed  under  a  Spanish  concession,  con- 
firmed by. the  act  of  1836;  the  defendant,  under  a  location  by 
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virtue  of  a  New  Madrid  certificate,  in  pursuance  of  the  act  of 

1815.  The  defendant  and  those  under  whom  he  claimed  had 
been  in  possession  since  1819.  The  Spanish  concession  was, 
like  the  one  before  us,  general  and  unlocated,  except  b^  a  pri- 
vate survey  in  January,  1806. 

The  court  decided  that  the  plaintiflf,  deriving  title  under  the 
confirmed  claim,  held  the  better  title,  on  the  ground,  that  in 

1816,  when  the  New  Madrid  certificate  was  located  upon  the 
premises  in  question,  the  tract  was  reserved  from  sale  or  private 
entry  by  virtue  of  the  tenth  section  of  the  act  of  1811,  and  being 
thus  re^rved,  the  location  was  void  ;  and,  further,  that  it  was 
not  within  the  protection  of  the  second  section  of  the  act  of 
1836,  confirming  Spanish  grants,  as  the  locations  there  referred 
to  were  locations  made  in  pursuance  of  some  law  of  the  United 
States ;  that,  in  the  case  before  the  court,  it  was  made  against 
law. 

In  the  case  before  us,  the  Spanish  concession  was  made  to 
the  five  sons  of  Benito  Yasquez,  for  eight  hundred  arpens  each, 
to  be  laid  off  in  one  or  two  places  of  the  vacant  domain.  The 
grant  was  made  February  16,  1800. 

The  eldest  son  (Benito)  conveyed  his  interest  in  the  con- 
cession to  Rodolph  Tillier,  11th  February,  1806.  The  latter 
located  it,  by  procuring  a  private  survey,  the  27th  of  the  same 
month. 

The  time  when  the  claim  was  filed  in  the  recorder's  office 
at  St.  Louis,  under  the  act  of  1805,  does  not  appear ;  but  it 
must  have  been  before  the  25th  of  August,  1806,  as  we  find 
the  evidence  of  the  claim  presented  to  the  Board  of  Commis- 
sioners on  that  day,  including  the  grant,  the  survey,  and  other 
proof  going  to  establish  it. 

The  tenth  section  of  the  act  of  1811  (2  Stat,  at  Large,  665) 
provided,  that,  till  after  the  decision  of  Congress  thereon,  no 
tract  of  land  shall  be  offered  for  sale,  the  claim  to  which  has 
been  in  due  time,  and  according  to  law,  presented  to  the  re- 
corder of  land  titles  in  Louisiana,  and  filed  in  his  office,  for 
the  purpose  of  being  investigated  by  the  commissioners,  &c. 

The  argument  against  the  application  of  the  clause  to  the 
claim  before  us  is,  that  the  concession  to  Tasquez,  being  gen- 
eral and  unlocated,  giving  a  right  to  the  eight  hundred 
arpens  in  no  particular  part  or  parcel  of  land  in  the  public 
domain,  but  in  any  and  every  part,  and  the  private  survey 
designating  and  locating  the  tract  being  a  nullity,  and  to  be 
disregarded,  the  premises  in  question  were  not,  and  could  not 
have  been,  reserved  from  sale  by  the  filing  of  this  vagrant 
claim ;  and  hence  were  open  to  location  under  the  New  Mad- 
rid certificate  in  1816,  at  the  date  of  the  entry. 
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Now,  the  Spanish  concession  to  Mordecai  Bell,  in  Stoddard 
V.  Chambers,  under  which  the  plaintiff  derived  title,  was  of 
a  similar  character:  the  private  survey,  therefore,  must  have 
been  regarded  as  having  designated  and  located  the  traet,  so 
far  as  to  give  effect  and  operation  to  the  reservation  of  it  from 
sale. 

It  is  only  upon  this  ground  that  the  case  can  be  upheld. 
Otherwise,  the  location  of  the  New  Madrid  certificate  was 
made  in  pursuance  of  law,  and  the  defendant  in  under  it  held 
the  better  title.  The  tract  was  not  covered  by  any  claim, 
within  the  contemplation  of  the  act  of  1811.  To  give  effect 
to  it,  the  claim  must  designate  the  particular  tract. 

But  if  this  question  were  an  open  one,  and  to  be  decided 
the  first  time  by  the  court,  we  should  feel  ourselves  obliged 
to  reaffirm  the  same  conclusion  which  we  have  supposed  ne- 
cessarily involved  in  the  case  already  mentioned. 

The  act  of  1805,  sec.  4,  (2  Stat,  at  Large,  326,)  provided, 
that  a  plat  of  the  tracts  claimed  should  accompany  the  writ- 
ten notice  of  the  claim  directed  to  be  filed  in  the  office  of  the 
recorder. 

The  act  of  20th  February,  1806,  (2  Stat,  at  Large,  362,)  re- 
pealed this  clause,  and  extended  the  powers  of  the  Surveyor- 
General  over  the  public  lands  in  Louisiana,  making  it  his  duty 
to  appoint  deputy  surveyors,  Sec,  and  the  commissioners  were 
authorized  to  direct  such  surveys  of  the  claims  presented,  as 
they  might  deem  necessary  for  the  purpose  of  their  decision, 
—  the  survey  to  be  at  the  expense  of  the  claimant. 

The  act  sdso  declared,  that  every  such  survey,  as  well  as 
every  other  survey,  by  whatever  authority  theretofore  made^^ 
shoidd  be  held  and  considered  a  private  survey  only ;  and  that 
all  the  tracts  of  land,  the  titles  to  which  might  be  ultii^ately 
confirmed  by  Congress,  should,  prior  to  the  issuing  of  the  pa- 
tents, be  resurveyed,  if  judged  necessary,  under  the  authority 
of  the  Surveyor-General,  at  the  expense  of  the  parties.    Sec.  3. 

The  act  of  March  26, 1804,  (2  Stat,  at  Large,  283,)  forbade  set- 
tlements on  the  public  lands  within  the  territory  of  Louisiana ; 
and  also  surveys,  or  any  and  every  attempt  to  survey,  or  des- 
ignate boundaries,  by  marking  trees  or  otherwise,  declaring,  at 
the  same  time,  the  act  an  offence  punishable  by  fine  or  im- 
prisonment.   Sec.  14 

The  act  of  1805,  as  we-  have  seen,  required  the  claimant  to 
accompany  the  claim  filed  with  a  plat  of  the  tract. 

It  is  apparent,  therefore,  unless  this  act  operated  as  a  modifi- 
cation, by  implication,  of  the  restriction  in  the  act  of  1804  in 
respect  to  surveys,  the  benefits  under  it  would  be  limited  to  the 
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single  class  of  claimants,  who  had  happened  to  procure  surveys 
of  their  tracts  by  a  Spanish  officer  prior  to  the  cession  under 
the  treaty.  Whether  it  had  this  effect,  or  not,  is  at  this  day  a 
matter  of  no  particular  importance  :  it  is  certain,  that  such  was 
the  practical  construction  given  to  the  act  at  the  time ;  as  we 
find  that  numerous  surveys  of  the  tracts  claimed  were  made 
after  the  passage  of  the  act  of  1805,  and  before  that  of  1806 
dispensing  with  the  plat.  This  construction  was,  also,  recog- 
nized by  the  government,  and  the  surveys  directed  to  be  re- 
garded by  the  commissioners  in  their  proceedings,  as  affordhig 
a  sufficient  designation  of  the  tract  claimed  under  the  con- 
cession. 

In  the  instructions  of  the  Secretary  of  the  Treasury  to  the 
board,  under  date  of  March  25,  1806,  one  month  after  the  pas- 
sage of  the  actj  he  observed,  (speaking  of  the  authority  con- 
ferred on  the  board  to  order  surveys,)  that,  as  the  authority  was 
discretionary,  it  was  presumed  they  would  exercise  it  only  in 
cases  where  it  would  be  actually  necessary,  as  it  was  not  in- 
tended to  vex  the  claimants  with  repeated  surveys ;  and  that, 
where  they  were  satisfied  that  those  surveys  which  had  been 
executed  before  the  receipt  of  his  communication  were  suffi- 
cient to  enable  them  to  form  a  correct  decision,  they  need  not 
order  new  ones ;  and  the  observation,  he  said,  would  apply, 
whether  the  previous  surveys  had  been  executed  under  the  au- 
thority of  Soulard,  or  by  any  other  person  whatever.  (Part  2, 
Public  Land  Laws,  p.  672.) 

Nothing  can  be  more  direct  and  express  than  these  instruc- 
tions ;  and  the  records  of  the  proceedings  of  the  several  Boards 
of  Commissioners  under  the  act  of  1805,  and  the  acts  succeed- 
ing it  down  to  that  of  July  9,  1832,  show,  that  they  uniformly 
acted  upon  them.  These  private  surveys  constitute  a  part  of 
the  evidence  of  the  claim  upon  which  their  decision  was 
founded. 

They  were  necessary  to  give  description  and  locality  to  two 
important  classes  of  these  Spanish  concessions :  — 1.  A  grant 
or  order  of  survey  for  a  given  number  of  arpens,  conferring  up- 
on the  grantee  the  right  to  locate  it  upon  any  part  of  the  royal 
domain,  at  his  election  ;  2.  A  giu.nt  designating  some  natural 
object  only,  such  as  the  head  or  sources  of  a  river,  as  the  place 
where  the  tract  should  be  located.  These  two  classes  consti- 
tuted no  inconsiderable  portion  of  the  claims  filed  in  the  offices 
of  the  register  and  recorder,  and  afterwards  presented  belfore 
the  commissioners.  Among  the  incomplete  grants,  they  prob- 
ably constituted  at  least  one  half  of  the  number.  Of  the  first 
fifty  in  the  report  of  the  27th  of  November,  1833,  twenty-eight 
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are  of  this  description  ;  it  is  fair  to  presume  the^  same  propor- 
tion exists  throughout. 

The  effect  claimed,  upon  the  above  view,  for  these  private 
surveys  J  was  denied  on  the  argument,  on  the  authority  of  the 
cases  decided  under  the  act  of  1824,  to  which  we  have  already 
referred ;  but  the  distinction  will  be  apparent  on  an  examina- 
tion of  those  cases,  and  a  slight  attention  to  the  difference  in 
the  two  modes  of  proceeding  upon  these  claims. 

Under  that  act,  it  was  held  by  the  court,  that,  in  order  to  en- 
able the  claimant  to  recover,  the  land  must  have  been  severed 
from  the  general  domain  of  the  king  of  Spain  prior  to  the  ces- 
sion of  the  territory  by  a  grant  which  gives,  either  in  its  terms, 
or  by  a  reference  to.  some  description,  locality  to  the  tract ;  or 
if  the  grant  was  vague,  and  gave  only  an  authority  to  locate, 
the  location  must  have  been  made  by  the  official  surveyor ;  — 
that  a  private  survey  could  have  no  such  effect  as  to  sever  the 
tract  from  the  public  domain  under  either  the  Spanish  or 
American  government ;  and  that  no  government  ever  admitted 
such  effect  to  be  given  to  private  surveys  of  its  warrants,  or 
orders  of  survey. 

in  the  proceedings  before  the  Board  of  Commissioners,  the 
object  of  the  private  survey  is  not  a  severance  of  the  tract  from 
the  public  domain ;  nor  is  this  the  effect  of  it :  that  is  done  by 
the  confirmation  of  the  grant  by  the  act  of  Congress,  and  not 
before.  The  object  is  the  selection  of  the  tract  by  the  claimant 
that  he  is  entitled  to  locate  by  virtue  of  his  general  grant,  by 
means  whereof  he  is  enabled  to  present  his  claim  in  full  to  the 
board  for  their  decision.  A  general  grant  or  order  of  survey  is 
not  simply  a  vagrant  right  to  the  given  number  of  arpens  in 
some  part  of  the  public  domain ;  but  carries  along  with  it  the 
right,  and  without  which  it  is  valueless,  to  have  it  located  with 
metes  and  bounds,  that  it  may  be  occupied  and  enjoyed.  In 
the  absence  of  this  description  and  location,  the  claimant  would 
be  disabled  from  presenting  his  full  claim  under  the  Spanish 
concession  for  adjudication  by  the  board.  The  act  of  1806 
providing  for  private  surveys,  and  the  instructions  of  the  Sec- 
retary founded  thereon,  removed  every  embarrassment  of  the 
kind,  and  were,  doubtless,  so  intended  at  the  time. 

The  acts  of  1832  and  of  1836  confirm  the  above  view.  The 
forbier  organized  a  new  Board  of  Commissioners,  and  made  it 
their  duty  to  examine  all  unconfirmed  claims  to  land  thereto- 
fore filed  in  the  office  of  the  recorder,  according  to  law,  founded 
upon  any  incomplete  grant,  concession,  warrant,  or  order  of 
survey ;  and  also,  that,  in  examining  them,  they  should  take 
into  consideration  as  we]l  the  testimony  taken  before  the  for- 
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mer  boards  upon  the  claims,  as  such  other  testimony  as  might 
be  admissible  under  the  rules  adopted  for  taking  testimony  be- 
fore the  previous  commissioners. 

It  should  be  recollected,  that  the  reports  of  the  previous  com- 
missioners upon  these  unconfirmed  claims  were  before  Con- 
gress at  the  time  of  the  passage  of  this  act ;  and  that  those 
reports  contained  the  substance  of  the  evidence  in  support  of 
each  claim,  including  these  private  surveys;  and  with  this 
Imowledge,  it  will  be  seen,  they  have  made  it  the  duty  of  the 
board  to  take  that  testimony  into  their  consideration  in  passing 
upon  them. 

Congress  have  thus  virtually  recognized  these  private  sur- 
veys as  competent  and  proper  evidence  of  the  particular  tract 
of  land  claimed  under  the  grant  or  concession,  carrying  out 
thereby  the  construction  previously  given  to  the  act  of  1806, 
and  the  instructions  of  the  Secretary. 

The  board  are  directed  to  examine  all  the  unconfirmed 
claims  remaining  in  the  office  of  the  recorder,  founded  upon  these 
incomplete  grants,  and  orders  of  survey ;  and  to  examine  them 
upon  the  evidence  already  furnished  by  the  claimants,  and  in 
the  possession  of  the  government ;  and  to  show  that  the  exam- 
inations were  conducted  in  conformity  with  these  directions, 
we  need  only  turn  to  the  reports  of  the  board,  at  diflferent 
times,  to  the  Commissioner  of  the  Land  Office,  and  which  were 
also  laid  before  Congress.  It  will  there  be  seen  that  these  pri- 
vate surveys  are  invariably  used  as  a  part  of  the  evidence,  in 
each  case,  where  one  has  been  made,  for  the  purpose  of  giving 
description  and  locality  to  the  claim. 

The  concession  before  us  is  embraced  in  the  report  of  the 
27th  of  November,  1833,  as  No.  19.  It  contains  the  original 
grant,  the  private  survey  of  February  27,  1806,  together  with 
the  evidence  of  several  witnesses  produced  by  Tillier,  the  as- 
signee and  claimant ;  and  among  others  a  witness  was  called 
to  prove  the  handwriting  of  the  Governor  to  the  concession, 
and  of  Mackay  to  the  plat  of  the  survey. 

We  have  said  that  the  act  of  1836  also  confirms  this  view 
of  the  case. 

The  second  section  of  that  act  provides,  that  if  it  shall  be 
found  that  any  tract  confirmed,  or  part  thereof,  had  been  pre- 
viously located  by  any  other  person  under  any  law  of  the 
United  States,  or  had  been  surveyed  and  sold  by  the  United 
States,  the  confirmation  shall  confer  no  title  to  such  lands  in 
opposition  to  rights  acquired  by  such  location  and  purchase  ; 
but  the  individual  whose  claim  is  confirmed  shall  be  permitted 
to  locate  so  much  thereof  as  interferes  with  such  location  or 
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purchase  on  my  unappropriated  land  of  the  government  within 
the  State. 

It  will  be  perceived  that  the  right  to  re-locate  by  the  Spanish 
claimant  is  confined  to  the  case  of  an  interfering  location  or 
purchase  of  the  whole  or  a  part  of  the  tract  of  land  confirmed, 
omitting  altogether  to  make  provision  for  the  case  of  a  confir- 
mation of  an  unlocated  concession  or  order  of  survey.  If  the 
argument,  therefore,  is  well  founded,  that  these  surveys  are  a 
nullity,  and  incapable  of  giving  descri|kion  and  locality  to  the 
claim.  Congress  have  not  yet  provided  for  one  half  of  them 
under  the  act  of  1836 ;  and  further  legislation  will  be  necessary 
to  carry  into  effect  their  clear  intention,  as  declared  in  the  act 
of  1832.  We  cannot  think  they  are  chargeable  with  any  such 
omission  or  oversight,  or  that  a  proper  interpretation  of  their 
acts  leads  to  such  a  conclusion  ;  but  the  contrary. 

Our  conclusion,  therefore,  is  that  the  private  survey  by  Mac- 
kay  in  1806,  of  the  800  arpens  granted  to  Benito  Vasquez  by  the 
Spanish  gijvernor,  February  17,  1800,  of  which  Tillier  was  the 
assignee,  and  which  was  filed  in  the  recorder's  office  under 
the  act  of  1805,  designated  and  located  the  grant  so  as  to  give 
effect  and  operation  to  the  act  of  1811,  reserving  the  premises 
from  sale,  which  reservation  was  continued  down  by  subse- 
quent acts  to  1829. 

It  has  been  argued,  that  the  act  of  1836  confirms  only  the 
Spanish  concession  in  the  abstract,  without  regard  to  the  plat 
of  survey  or  claimant,  if  an  assignee  of  the  grant.  The  act 
provides,  »that  the  decisions  in  favor  of  land  claimants  made  by 
the  recorder  and  the  commissioners,  under  the  act  of  1832  and 
the  supplemental  act  of  1833,  as  entered  in  the  transcript  of 
decisions  transmitted  by  the  commissioners  to  the  Comr'-^issioner 
of  the  Land  Office,  and  by  him  laid  before  Congress,  be,  and  the 
same  are  hereby,  confirmed. 

Now,  the  transcript  of  these  decisions  embraced,  as  required 
by  the  act  of  1832,  the  date  and  quantity  of  each  claim,  and  the 
evidence  upon  which  each  depended,  together  with  the  author- 
ity under  which  it  was  granted.  The  claimant  was  the  party 
who  had  filed  the  claim  in  the  office  of  the  recorder,  and  had 
prosecuted  it  before  the  Board  of  Commissioners.  His  name,  of 
course,  appeared,  —  Rudolph  Tillier  in  the  case  before  us.  He 
represented  the  interest  of  one  of  the  sons  of  Benito  Vasquez,  in 
quantity  eight  hundred  arpens.  There  were  four  other  gons, 
each  of  whom  was  entitled  to  the  same  quantity.  Tillier  pro- 
cured the  private  survey  of  his  share,  and  filed  his  separate 
claim  for  that  amount,  together  with  the  conveyance  from  the 
original  grantee,  and,  under  these  circumstances,  it  is  insisted 
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that,  upon  the  true  construction  of  the  act,  the  confirmation 
was  in  favor  of  the  son,  and  not  of  the  assignee. 

It  is  certainly  difficult  to  perceive  what  right  or  claim  the 
son  had,  either  before  the  commissioners  or  Congress,  to  be 
confirmed.  Having  parted  with  all  his  interest,  he  had  neither 
land,  nor  claim,  nor  was  he  a  claimant ;  as  that  term  is  regarded 
as  applicable  to  those  only  in  whose  name  the  claim  was  filed 
with  the  recorder,  under  the  act  of  1805.  By  that  act,  every 
person  claiming  lands,  ice,  by  virtue  of  any  incomplete  grant, 
d&c.,  shall  deliver  to  the  recorder  a  notice,  &c.,  of  the  nature 
and  extent  of  his  claim ;  ana,  also,  the  grant,  order  of  survey, 
deed,  conveyance,  or  other  written  evidence  of  his  clairn,  to  be 
recorded :  providing  at  the  same  time,  in  the  case  of  a  complete 
grant,  that  the  claimant  need  only  record  the  original  grant, 
together  with  the  order  of  survey  and  plat ;  all  other  convey- 
ances and  deeds  to  be  deposited  with  the  recorder:  thereby 
making  a  distinction  between  the  two  cases,  as  it  respects  the 
derivative  title ;  and,  in  both,  clearly  contemplating  that  the 
assignee  might  be  a  claimant. 

This  is  the  view  taken  of  the  question  in  the  case  of  Strothei 
V.  Lucas,  on  each  occasion  when  it  was  befoje  this  court.  (6 
Peters,  772 ;  12  ib.  458.)  It  was  there  held  that  the  confirma- 
tion was  to  be  deemed  to  be  in  favor  of  the  person  claiming  it. 
The  construction  has  entered  into  the  usa^e  and  practice  of  the 
land  office,  as  may  be  seen  by  the  instru  ions  from  that  office 
and  the  opinion  of  the  Attorney-General  on  the  subject.  (2 
Land  Laws,  747,  752,  and  1043.) 

As  it  respects  the  branch  of  the  argument,  that  the  confirma- 
tion was  irrespective  of  the  location  of  the  tract  by  the  private 
survey  of  Mackay,  we  refer  to  the  view  we  have  already  taken 
of  that  question,  without  any  further  remark. 

It  has  also  been  argued,  that  Tillier  put  on  file  in  the  re- 
corder's office,  at  the  time  of  giving  notice  of  his  claim,  two  plats 
of  the  tract  of  land  claimed,  each  embracing  difierent  parcels  ; 
and  that  the  uncertainty  as  it  respects  the  parcel  claimed  under 
the  concession  takes  the  case  out  of  the  reservation  from  sale 
under  the  act  of  1811. 

The  case  shows  that  there  were  two  plats  protracted  upon 
the  same  sheet  of  paper  on  the  files  of  the  office,  covering  differ- 
ent parcels ;  and  that  the  name  of  the  claimant  was  written  at 
full  length  on  the  face  of  one  of  them ;  that  but  one  was  before 
the  commissioners,  and  that  corresponding  to  the  one  on  file 
with  his  name  upon  it ;  that  this  one  includes  the  premises  in 
question ;  the  other  does  not. 

When  this  second  plat  was  protracted  upon  the  same  sheet 


JANUARY   TERM,    1850. 


Bissell  V.  Penrose. 


of  paper,  or  how  it  came  on  the  files  of  the  office,  or  whether 
Tillier  was  in  any  way  connected  with  it,  are  matters  unex- 
plained at  the  trial,  and  left  altogether  to  conjecture.  The  con- 
nection is  but  an  inference  from  the  fact,  that  it  has  been  found 
on  the  same  piece  of  paper  on  which  his  was  protracted ;  but, 
as  his  was  marked,  and  identified  with  his  name,  and  that  too 
in  connection  with  his  claim  to  the  tract,  also  on  file,  we  do 
not  perceive  that  any  one  could  be  misled  who  might  resort 
to  the  office  for  the  purpose  of  ascertaining  the  land  thus  in- 
tended to  be  appropriated ;  and  as  it  respects  the  proceedings 
before  the  commissioners,  also  on  the  files  of  the  office,  none 
of  the  objections  taken  existed  in  point  of  fact 

It  has  been  supposed  that  this  case  is  distinguishable  from 
the  case  of  Stoddard  v.  Chambers,  on  the  ground  that  there 
the  concession  was  confirmed,  in  terms,  according  to  the  sur- 
vey. If  the  view  we  have  taken  ot  these  private  surveys  be 
correct,  the  difference  at  once  disappears.  But  with  reference 
more  particularly  to  the  objection,  it  is  to  be  observed,  that  in 
the  report  of  the  commissioners  under  date  of  27th  November, 
1833,  which  included  one  hundred  and  forty-two  claims,  of 
which  the  present  .case  is  one,  the  form  of  their  decision  as 
expressed,  in  respect  to  these  imperfect  grants,  is  uniformly  in 
the  words  here  used. 

In  the  report  of  the  board  in  1835,  in  which  the  confirmation 
of  the  claim  in  Stoddard  v.  Chambers  is  included,  a  change  of 
persons  having  taken  place  in  the  commission,  a  different  and 
more  particular  form  of  expression  was  adopted.  They,  usually, 
confirmed  according  to  the  survey,  or  according  to  the  posses- 
sion, or  a  given  number  of  arpens,  as  the  case  might  be. 

In  cases  where  the  report  recommends  the  confirmation  of 
the  claim  according  to  the  survey,  the  effect  of  the  confirma- 
tion under  the  act  of  1836  is,  probably,  to  conclude  the  gov- 
ernment ;  so  that  an  error  in  the  private  survey  cannot  be  cor- 
rected on  a  resurvey  of  the  tract.  When  recommended  in  the 
general  form  of  the  present  case,  any  such  error  may  be  cor- 
rected, agreeably  to  the  intention  of  Congress  in  declaring,  as 
they  did,  in  the  act  of  1806,  that  these  surveys  should  .be  re- 
garded only  as  private  surveys.  This  is  the  distinction  made  at 
the  land  office,  founded  upon  the  opinion  of  the  Attorney-Gen- 
eral ;  and  is,  we  think,  the  only  one  between  the  two  cases. 

It  was  also  suggq$ted,  on  the  argument,  that  the  cases  of 
Mackay  v.  Dillon,  and*^Les  Bois  v.  Bramell,  (4  How.  421,  449,) 
contained  principles  in  support  of  the  defence  in  this  case. 
We  have  examined  them  attentively,  and  find  nothing  de- 
cided there  in  conflict  with  the  views  expressed  in  this  case. 
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In  the  former,  the  question  was  between  a  confirmed  Span- 
ish grant  and  the  commons  of  the  city  of  St.  Louis,  under 
which  the  defendant  held;  and  which  had  been,  also,  con- 
firmed by  the  act  of  1812.  There  had  been  a  private  survey 
of  the  commons  by  Mackay  in  1806,  and  in  which  he  had 
at  the  same  time  marked  the  boundaries  of  his  own  lot.  His 
claim  waa  confirmed  under  the  act  of  1836 ;  the  claim  to  the 
commons,  as  we  have  seen,  in  1812 ;  the  latter,  therefore,  hold- 
ing the  elder  title.  But  the  confirmation  of  the  commons 
was  very  special,  the  act  declaring  that  all  the  rights,  titles, 
and  claims  to  town  or  village  lots,  out  lots,  common  field  lots, 
and  commons,  in,  adjoining,  and  belonging  to  the  several  towns 
or  villages,  including  St.  Louis,  which  lots  have  been  inhabited, 
cultivated,  or  possessed  prior  to  the  20th  of  December,  1803, 
shall  be,  and  the  same  are  hereby,  confirmed  to  the  inhabitants 
of  the  respective  towns  or  villages,  d&c. ;  and  making  it  the 
duty  of  the  principal  deputy  surveyor,  as  soon  n^  may  be,  to 
survey  and  mark,  where  the  same  had  not  already  been  done 
according  to  law,  the  out  boundary  lines  of  the  several  towns 
and  villages,  so  as  to  include  the  out  lots,  common  field  lots, 
and  commons  thereto  respectively  belonging. 

The  act  of  1831  (4  Stat,  at  Large,  435)  has  no  bearing  upon 
the  question  of  boundary. 

The  question  of  boundary  being  left  at  large  by  the  very 
special  terms  of  the  act  of  confirmation,  a  great  deal  of  evi- 
dence was  given  on  the  trial  for  the  purpose  of  ascertaining 
the  limits  of  these  lots,  out  lots,  common  field  lots,  and  com- 
mons in  and  adjoining  the  town.  But  the  court,  in  submitting 
the  case  to  the  jury,  instructed  them,  virtually,  that  the  boun- 
dary and  extent  of  the  commons  were  to  be  determined  by 
the  private  survey  of  Mackay  in  1806;  an  error  that  was 
obvious,  whether  we  regard  the  terms  of  the  act  of  confirma- 
•tion,  or  the  nature  and  effect  of  the  survey ;  and  for  which  the 
new  trial  was  granted. 

There  is  nothing  in  the  other  case  bearing  upon  the  question 
except  that  the  second  instruction  given  and  approved  favors 
the  views  expressed  in  the  case  before  us. 

The  case  of  Jourdan  v,  Barrett,  4  Howard,  169,  was  also  re- 
ferred to  as  bearing  upon  the  question.  The  case  involved  the 
right  to  back  lands  on  the  Mississippi  River  between  front  pro- 
prietors ;  and  an  attempt  was  made  by  the  defendant  to  con- 
clude the  right  by  the  effect  of  a  private  survey,  which  was 
properly  denied  by  the  court.  The  case  has  no  application  to 
the  present  one.  No  such  effect  is  claimed  for  the  survey,  and 
all  that  is  contended  for  in  respect  to  it  is  'Jorived  from  acts  of 
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Congress,  and  applies  only  to  the  class  of  cases  in  question. 
The  effect  depends  upon  the  construction  of  these  acts. 

Upon  the  whole,  after  the  most  careful  consideration  that  we 
have  bee.n  able  to  bestow  upon  the  case,  the  conclusions  at 
which  we  have  arrived  are, — 

1.  That  the  private  survey  by  Mackay,  on  the  27th  of  Feb- 
ruary,. 1806,  of  the  800  arpens  granted  to  Benito  Tasquez,  of 
whom  Tillier  was  the  assignee,  and  which  was  filed  in  the  re- 
corder's office  with  his  claim,  under  the  act  of  the  2d  March, 
1805,  designated  and  located  the  grant,  so  as  to  give  effect 
and  operation  to  the  act  of  1811,  reserving  the  premises  in  ques- 
tion from  sale. 

2.  That  the  title  was  confirmed  to  Tillier,  the  assignee,  as 
claimant,  under  the  act  of  1836. 

3.  That  the  location  of  the  New  Madrid  certificate  in  1816, 
under  which  the  defendant  holds,  was  inoperative  and  void,  as 
has  already  been  decided  in  the  case  of  Stoddard  v.  Chambers, 
heretofore  referred  to. 

It  follows,  therefore,  that  the  plaintiff,  deriving  title  under 
Tillier,  the  confirmee,  has  an  elder  and  better  title,  as  was  de- 
cided by  the  court  below. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  of  the 
court  should  be  affirmed. 

Mr.  Justice  McLEAN  dissented. 

In  my  judgment,  this  case  is  not  within  the  decision  of  the 
case  of  Stoddard  v.  Chambers.  In  that  case,  the  claim  was  con- 
firmed ''  to  the  said  Mordecai  Bell  or  his  legal  representatives, 
according  to  the  survey."  But  in  this  case  the  claim  was  con- 
firmed '^according  to  the  concession."  Now,  until  a  concession 
is  located,  it  can  give  no  claim  to  any  specific  tract  of  land,  and 
consequently  cannot  come  within  the  reservation  of  any  of  the 
acts  of  Congress.  And  the  main  question  in  the  case  was, 
whether  there  was  such  a  survey  or  designation  of  this  con- 
cession as  to  bring  it  within  the  above  acts. 

The  first  Board  of  Commissioners,  who  acted  on  this  claim 
in  1806  and  in  1810,  rejected  it.  As  api)ears  from  their  rec- 
.ord,  the  concession  only  was  before  the  board  when  they  finally 
acted  upon  the  subject.  But  a  new  and  more  favorable  board 
was  constituted  in  1832,  and  it  appears  from  their  record,  that, 
on  the  9th  of  October  in  that  year,  "the  sons  of  Vasquez, 
Benito,  Antoine,  Hypolite,  Joseph,  and  Pierre  Vasquez,  claiming 
800  arpens  each  under  a  concession  dated  17th  of  February, 
1800,  was  presented.  Also  a  plat  of  survey  dated  7th  Feb- 
ruary, 1806,  of  800  arpens."    "  Pascal  Cerri,  being  duly  sworn, 
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saith,  that  the  signature  to  the  concession  is  in  the  handwrit- 
ing  of  Delassus ;  that  the  signatures  to  the  survey  are  in  the 
handwritings  of  Mackay  and  Antoine  Soulard." 

On  the  2d  of  November,  1833,  the  board  again  met,  and 
their  record  states  that  ''the  sons  of  Tasquez,  each  claiming 
800  arpens  of  land  under  a  concession  from  Charles  Dehault 
Delassus " ;  and  (hat  "  they  can  see  no  cause  for  entertaining 
the  idea  thkt  the  said  concession  was  not  issued  at  the  time  it 
bears  date,  as  intimated  in  the  minutes  of  the  former  commis- 
sioners." And  they  "are  unanimously  of  opinion,  that  this 
claim  ought  to  be  confirmed  to  the  said  Benito,  Antoine,  fly- 
polite,  Joseph,  and  Pierre  Yasquez,  or  their  legal  representatives, 
according  to  the  concession,^^  * 

On  the  11th  of  February,  1806,  Benito  conveyed  to  Rudolph 
Tillier  his  "  right,  title,  and  interest,  claim  and  pretension  and 
demand,  in  and  to  a  certain  tract  of  land  not  yet  located  or  sur- 
veyed." And  Tillier  says,  "I  do  hereby  assign,  transfer,  sell, 
and  set  over,  unto  Clement  B.  Penrose,  all  my  right,  title,  in- 
terest, property,  claim,  and  demand  of,  in,  and  to  a  certain  con- 
cession purchased  of  Benito  Tasquez  and  assigned  to  me  on  the 
11th  of  February,  1806,  and  plat  of  survey  made  for  me,  and 
dated  27th  February,  1806,  for  value  received."  This  assign- 
ment bears  no  date,  but  it  was  acknowledged  the  31st  of  Octor 
ber,  1818. 

Frederic  R.  Conway,  a  witness  for  plaintiff,  testified  that  he 
was  one  of  the  late  Board  of  Commissioners  that  confirmed 
this  claim ;  that  the  said  original  survey  of  Mackay,  given  in 
evidence  by  plaintiff,  was  the  plat  that  Tillier  claimed  by,  as 
he  understood  it ;  and  that  no  other  survey  was  exhibited  to 
the  commissioners,  so  far  as  he  remembered,  connected  with 
this  claim ;  that  the  survey  .was  not  noted  in  the  tabular  state- 
ment contained  in  the  proceedings  of  said  board,  which  omis- 
sion, he  thought,  was  by  the  mistake  of  the  clerk. 

The  following  certificates  of  surveys  were  given  in  evidence, 
one  by  the  plaintiff  and  the  other  by  the  defendant :  — -"I  do  cer- 
tify that  the  above  plat  represents  800  arpens  of  land,  French 
measure,  situated  in  the  district  of  St.  Louis,  Louisiana  Terri- 
tory, and  surveyed  by  me  at  the  request  of  the  proprietor,  who 
claims  the  same  by  virtue  of  a  Spanish  grant.  Given  under 
my  hand  at  St.  Louis,  the  27th  day  of  Febmary,  1806.  Signed, 
James  Mackay.  Received  for  record,  St.  Louis,  the  27th  of 
February,  1806.  Signed,  Antoine  Soulard,  Surveyor-General  of 
Louisiana." 

The  other  certificate  is  in  the  same  words.  These  plats  and 
certificates  were  recorded  by  the  recorder  of  land  titles  on  the 
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same  page.  It  was  proved  that  one  of  these  surveys  covered 
the  land  in  controversy,  and  that  the  other  did  not.  The  name 
of  Tillier  was  written  on  one  of  the  plats,  but  by  whom,  at 
what  time,  and  under  what  circumstances,  does  not  appear. 
From  the  loose  manner  in  which  the  recorder's  office  and  the 
papers  connected  with  it  seem  to  have  been  kept,  and  the 
ready  access  to  them  by  all  parties,  it  would  be  a  dangerous 
principle  of  evidence,  to  consider  the  simple  indorsement  of  a 
name  on  a  plat  as  identifying  the  owner  of  the  land.  And  es- 
pecially where  the  surveyor  nowhere  states  for  whom  the  sur- 
vey was  made. 

The  court  instructed  the  jury,  "  that  the  land  included  in  the 
survey  given  in  evidence,  and  which  was  made  for  Rudolph 
Tillier,  assignee  of  Benito  Yasquez,  on  the  27th  of  February, 
1806,  by  James  Mackay,  and  which  was  officially  resurveyed 
in  conformity  to  the  act  of  Congress  of  the  4th  of  July,  1836, 
and  which  resurvey  is  numbered  3,061,  and  was  approved  by 
Joseph  C.  Brown  on  the  29th  of  March,  1842,  was  reserved 
from  location  and  sale  at  the  time  McNight  and  Brady's  loca- 
tion, under  a  New  Madrid  claim,  was  made,  and  therefore  the 
location  under  said  claim  is  invalid,  as  against  the  title  of  said 
Vasquez,"  &c. 

Among  the  instructions  prayed  for  by  the  defendant,  which 
the  court  refused  to  give,  was  the  following :  —  6.  "  If  the  jury 
find  from  the  evidence  that  Rudolph  Tillier,  under  whom  the 
plaintiff  in  this  case  claims  the  land  in  question,  filed  his  claim 
with  the  recorder  of  land  titles,  and,  as  a  part  of  the  evidence 
of  his  claim,  filed  two  plats  of  the  land  claimed,  one  of  which 
plats  would  embrace  the  land  now  in  the  defendant's  posses- 
sion, and  the  other  would  not  embrace  that  land,  then  there  is 
no  reservation  of  the  land  in  the  defendant's  possession  from 
sale,  which  would  prevent  the  location  of  the  land  in  question, 
under  the  certificate  in  favor  of  John  Brooks  or  his  legal  repre- 
sentatives." 

The  deposition  of  Conway,  one  of  the  commissioners  who 
confirmed  this  concession,  was  introduced  to  supply  a  defect  in 
the  record.  He  states  that  the  original  survey  of  Mackay, 
which  Tillier  claimed  by,  was  before  the  commissioners,  and 
no  other  plat,  so  far  as  he  can  remember.  Now  if  this  evidence 
was  admissible,  it  was  for  the  consideration  of  the  jury.  It  was 
intended  to  correct  the  record,  and  show  that  the  survey  was 
acted  upon  by  the  commissioners,  although  no  entry  was  made 
of  it  by  the  clerk  in  the  tabular  statement.  It  may  well  be 
doubted  whether  parol  evidence  was  admissible  for  this  pur- 
pose, especially  after  the  lapse  of  some  fourteen  years.    In  a 


S44  SUPREME   COURT. 

Bissell  V,  Penrose. 

matter  involving  title  to  real  estate,  parol  evidence  cannot  be 
heard  to  correct  the  record  which  the  commissioners  were  re- 
quired to  keep,  of  their  proceedings. 

As  the  evidence  was  heard,  and  does  not  appear  to  have  been 
overruled  or  withdrawn  from  the  jury,  it  was  their  province  to 
act  upon  it.  But  by  the  instruction  given,  there  was  nothing 
left  for  the  jury  to  decide.  They  were  instructed  that  the 
claim  of  the  plaintiff  was  reserved  from  location  and  sale  when 
the  New  Madrid  location  was  made,  and  consequently  the  lat- 
ter Jwras  void.     This  ruled  the  whole  case. 

If  the  statement  of  Conway  were  not  admissible,  there,  was 
no  evidence  to  show  that  any  survey  was  before  the  commis- 
sioners at  the  time  they  confirmed  the  concession.  And  it  is 
certain  that  no  entry  was  made  upon  their  record  to  show  a 
sanction  of  any  survey.  It  does  appear  that  a  survey  of  the 
concession  was  before  the  commissioners  who  rejected  the  claim 
in  1806.  And  it  also  appears  that  on  the  9th  of  October,  1832, 
"  a  plat  of  survey  dated  7th  February,  1806,  of  800  arpens,  was 
before  the  new  commissioners.  But  on  the  2d  of  November, 
1833,  when  the  concession  was  confirmed,  no  survey  appears 
to  have  been  before  them,  and  they  refer  to  none. 

If  the  two  surveys  made  by  Mackay  of  800  arpens  each,  "  for 
the  proprietor,"  were  admitted  to  have  been  made  at  the  in- 
stance of  Tillier,  it  Ifeavcs  the  location  of  the  concession  uncer- 
tain. Both  surveys  were  executed  on  the  same  day,  and  were 
recorded  on  the  same  page.  Under  Tillier's  right,  he  could 
survey  only  800  arpens ;  and  if  he  surveyed  two  tracts  each  of 
that  quantity  it  was  a  fraud  upon  the  public.  Under  the  acts 
of  Congress  no  tract  of  land  was  reserved  as  a  Spanish  claim, 
which  was  not  surveyed  or  so  specifically  designated  as  to 
show  with  reasonable  certainty  its  boundaries.  There  is  noth-. 
ing  on  the  record  or  in  the  parol  proof  to  show  which  of  the 
plats,  if  either,  was  made  at  the  instance  of  Tillier.  Both  sur- 
veys were  made  "  for  the  proprietor,"  and  as  they  bear  the  same 
date,  it  ipay  be  presumed  they  were  made  for  the  same  per- 
son. But  whether  this  be  so  or  not,  they  present  a  state  of 
uncertainty  which  is  fatal  to  the  Spanish  claim.  The  mere 
name  of  Tillier,  on  one  of  the  plats,  without  explanation,  is  no 
proof  of  its  identity.  An  entry  on  the  record  to  identify  the 
survey  would  have  been  sufficient.  In  the  absence  of  such  ev- 
idence, the  survey  made  or  approved  by  Joseph  C.  Brown  in 
1842  does  not  supply  the  defect.  He  must  have  acted  arbitra- 
rily, or  from  circumstances  which  existed  at  the  time  he  acted. 
There  was  nothing  to  guide  him  as  to  the  true  survey  at  the 
time  the  New  Madrid  location  was  made.     And  that  was  the 
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period  of  time  to  which  the  facts  must  cipply,  and  the  reserva- 
tion of  the  Spanish  claim  be  shown  to  hare  been  made.  The 
two  surveys  then  existed  and  were  on  the  record,  and  if  neither 
was  specidly  designated  as  Tiilier's  claim,  there  was  no  loca- 
tion of  it  within  the  reservation  act.  He  could  not  claim  both 
surveys,  and  as  there  was  nothing  on  record  to  guide  the  New 
Madrid  claimant  in  his  lo<;ation,  he  cannot  be  chargeable  with 
notice. 

Under  these  circumstances,  I  think  the  court  erred  in  its  in- 
struction to  the  jury,  that  the  Spanish  claim  was  reserved  from 
sale,  and  that  the  New  Madrid  location  was  void.  I  think,  for 
this  error,  the  judgment  should  be  reversed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District  • 
of  Missouri,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  boi 
and  the  same  is  hereby,  affirmed,  with  costs. 


Adah  L.  Mills,  Plaintiff  in  bbbor,  e.  Simeon  Stoddaxd,  ▲ 
Citizen  of  Indiana,  Citbtis  Stoddard  and  Daniel  Stoddard, 
Citizens  op  Ohio,  Joseph  Bunnell  and  Luct  Biinnell,  his 
Wipe,  Citizens  of  New  York,  Jonas  Foster  and  Lavinia 
Foster,  bis  Wife,  CmzENs  of  Ohio,  Lucy  Hozie,  a  Citizen 
of  New  York,  Daniel  Morgan  and  Arva  Morgan,  bis  Wife, 
CiTizBNS  of  New  Yobk,  Defendants  in  brror. 

The  decision  of  thia  "coiirt  in  the  eueof  Stoddard  et  el.  v.  Chamben  (9  Howard, 
2S5)  reexamined  and  confirmed. 

The  original  petition  to  the  Spanish  Goremor  of  Louisiana,  upon  which  the  con- 
cession was  made,  stated  that  he  "came  over  to  this  side  of  die  M.  B.  S.  with  the 
consent  of  your  predecessors.'*  These  letters  stand  for  MajesU  Bine  Sud,  and  re- 
fer to  the  Mississippi  River. 

Themrrej  of  the  concession  in  1S06  fixed  its  lo^Biitj.  It  is  true  that  the  snrrey 
^was  a  private  one,  but  it  was  adopted  bj  the  oommisnonen,  who  had  aathofitjr  to 
direct  snch  surveys  as  they  deemed  necessary. 

The  holder  of  a  New  Madrid  certificate  had  a  right  to  locate  it  only  on  public  lands 
the  sale  of  which  was  antfaorised  by  law.  But  lands  daimed  under  a  Spanish 
concession,  where  the  claim  had  been  filed  according  to  the  acts  of  Congress,  were 
reserved  fbom  sale  when  the  entry  under  the  New  Madrid  certificate  was  made, 
vis.  in  1816.    Consequently,  the  entry  was  void. 

The  patent  for  the  land  covered  by  the  New  Madrid  certificate  was  not  issmd  mtU 
after  Congress  had  renewed  this  reservation,  via.  in  1832.  Therefore,  neither  the 
entrv  nor  patent  can  give  a  good  title. 

Had  the  patent  been  issued  before  Congress  passed  the  act  of  18S8,  the  raetat  would 
have  been  different 
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This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Missouri. 

It  was  an  ejectment  brought  in  the  Circuit  Court  by  the  de- 
fendants in  error,  as  heirs  of  Amos  Stoddard,  to  recover  350 
arpens  of  land,  which  is  thus  described  in  the  declaration  :  — 

"  Being  the  same  tract  originally  granted  by  the  Spanish  gov- 
ernment, in  the  province  of  Upper  Louisiana,  to  Mordecai  Bell, 
by  concession  bearing  date  29th  January,  1800,  and  being  the 
same  tract  located  and  surveyed  by  the  proper  officer  on  or 
about  the  first  day  of  January,  1806,  and  which  concession  and 
survey  have  been  duly  confirmed  hy  the  Congress  of  the  Unit- 
ed States  to  the  said  Mordecai  Bell,  or  to  his  legal  representa- 
tives, according  to  the  said  survey,  and  which  tract  is  the  same 
contained  in  the  survey  No.  3,026,  made  by  the  authority  of 
the  United  States,  under  and  by  virtue  of  the  confirmation 
aforesaid,  and  is  bounded  on  the  east  by  the  forty-arpen  field 
lot,  on  the  souttr  by  a  tract  called  the  Mill  tract,  and  on  the  north 
and  west  by  lands  described  as  public  lands  on  the  survey  made 
as  aforesaid  on  the  1st  of  January,  1806." 

The  title  of  the  heirs  of  Stoddard  was  particularly  set  forth 
in  the  report  of  the  case  of  Stoddard  v.  Chambers,  2  Howard, 
284,  and  it  need  not  be  repeated.  Mills  claimed  under  the  same 
title  as  Chambers,  both  deriving  their  titles  from  two  New 
Madrid  certiQcates  issued  to  Peltier  and  Coontz.  It  was  admit* 
ted  that,  at  the  commencement  of  the  suit,  the  defendant, 
Mills,  was  in  possession  of  a  portion  of  the  tract  comprehended 
in  the  survey  of  Mackay,  made  in  January,  1806,  for  Amos 
Stoddard,  being  forty  acres  conveyed  to  said  defendant  on  the 
14th  of  March,  1836,  by  Hamilton  R.  Gamble  and  wife. 

It  was  also  admitted,  that  the  property  sued  for  was  worth 
more  than  ten  thousand  dollars ;  that  the  plaintiffs  claimed  in 
this  action  four  undivided  fifths  of  the  land  described  in  the 
declaration  i  that  the  other  undivided  fifth  had  been  conveyed 
to  Hatmlton  R.  Gamble  in  fee  ;  and  that  the  whole  of  the  land 
sued  for  was  embraced  in  the  patent  to  Peltier. 

Some  testimony  was  given  on  the  part  of  the  defendant,  with 
a  view  of  impeaching  the  title  of  the  plaintiffs,  which  was  not 
produced  in  the  tried  of  the  cause  of  Stoddard  i;.  Chambers, 
and  which  evidence  it  is  proi)er  to  insert  here. 

Pascal  L.  Cerr6,  a  witness  for  defendant,  testified  that  he 
came  to  St.  Louis  very  young  from  Canada,  in  the  year  1777, 
returned  to  Canada,  and  came  back  to  St.  Louis  in  1779, 
and  remained  there  till  1781 ;  that  he  then  went  to  Canada, 
and  staid  there  till  1787,  when  he  came  to  St.  Louis,  where  he 
remained  till  1791,  when  be  again  visited  Canada  and  staid 
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there  lill  1794,  when  he  came  to  St.  Louis,  where  he  has  re- 
mained ever  since  ;  that  he  was  well  acquainted  with  Hordecai 
Bell  and  his  family,  his  father,  mother,  brothers,  d&c.,  and  knew 
him  when  he  first  came  to  the  Spanish  country ;  that  said 
Mordecai  Bell  resided  at  Wild  Horse  Creek,  a  few  miles  south 
of  the  post  of  St.  Andre,  where  James  Mackay  was  command- 
ant in  Spanish  times ;  it  was  about  two  or  two  and  a  half  miles 
south  of  that  post  where  Mordecai  Bell  lived,  and  was  about 
forty  miles  west-southwest  of  St.  Louis  |  that  Mordecai  Bell 
never  resided  at  any  time  nearer  St.  Louis  than  that  place,  nor 
did  any  other  of  the  Bells ;  that  Mordecai  Bell  lived  at  that 
place  several  years,  and  then  went  away ;  that  said  Bell  was 
principally  employed  in  hunting,  drinking,  and  playing  cards; 
he  led  a  vagabond  sort  of  a  life ;  that  he,  Cerr6,  lived  all  the 
time  at  St.  Louis,  while  Mordecai  Bell  was  at  Wild  Horse 
Creek ;  that  he,  witness,  knew  the  land  occupied  by  Stokes ; 
and  that  there  was  no  improvement  or  cultivation  there  under 
Spanish  government,  nor,  until  Stokes  cultivated  it,  was  there 
any  cultivation ;  said  witness  examined  said  original  petition 
of  Mordecai  Bell,  given  in  evidence  by  plaintiffs,  and  stated 
that  he  knew  the  handwriting  of  James  Mackay  well,  and  that 
it  was,  wi'*  the  signature,  except  the  mark,  all  in  Mackay's 
handwri^l  .g ;  that  he  did  not  know  why  Stoddard's  Mound 
was  so  called,  but  supposes  it  was  because  he  purchased  the 
land  on  which  it  was,  and  did  not  know  when  it  was  first  so 
called,  whether  at  Stoddard's  death ;  he  thinks  it  was  before 
his  death. 

The  defendant  then  offered  in  evidence  the  deposition  of 
Mordecai  Bell,  which  was  objected  to  by  the  plaintiffs'  coun- 
sel ;  — 1st,  because  of  irrelevancy  ;  2d,  if  not  irrelevant,  that 
it  went  to  impeach  a  title  conveyed  by  the  witness  ;  —  which 
objection  was  overruled,  and  the  deposition  read,  which  is  as 
follows :  — 

<<  Deposition  of  Mordecai  Bell,  produced,  sworn,  and  exam- 
ined at  the  house  of  said  Bell,  at  Moreau  township,  in  the 
county  of  Morgan,  and  State  of  Missouri,  before  me,  John 
Chism,  judge  of  the  County  Court  for  the  County,  of  Morgan 
aforesaid,  lii  a  certain  cause  now  pending  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Missouri,  between  Sim- 
eon Stoddard,  Curtis  Stoddard,  Daniel  Stoddard,  Anthony  Stod- 
dard, William  Stoddard,  Joseph  Bunnell  and  Lucy  Bunnell, 
Jonas  Poster  and  Lavinia  Foster,  Lucy  Hoxie,  Daniel  Morgan, 
and  Arva  Morgan,  plaintiffs,  and  Adam  L.  Mills,  defendant,  on 
the  part  of  the  defendant. 

<'  Mordecai  Bell,  of  lawful  age,  being  produced,  sworn,  and 
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examined  on  the  part  of  the  defendant,  deposeth  and  saith,  that 
he  resides  in  Moreau  township,  in  the  county  of  Moi^an  and 
State  of  Missouri ;  that  he  was  first  married  on  the  8th  day  of 
March,  in  the  year  1802,  and  that  parts  of  the  three  winters 
preceding  his  marriage,  he  was  hunting  in  the  upper  parts  of 
this  State ;  that  neither  in  the  year  1800,  nor  any  year  after, 
did  he  petition  the  Spanish  Governor  Delassus  for  any  grant 
of  land«  That  a  few  years  after  he  was  married,  Santiago  Mac- 
kay  repeatedly  asked  deponent  to  petition  the  Spanish  govern- 
or for  a  grant  of  land ;  that  some  two  or  three  years  after  de- 
ponent was  married,  Mackay  told  him  that  he,  deponent,  had  a 
head  right,  and  that  he,  Mackay,  wished  to  change  a  tract  of 
land  for  his  head  right,  which  he,  deponent  did ;  that  he  never 
petitioned  the  Spanish  Governor  for  any  grant  of  land  in  or  in 
the  neighbourhood  of  the  town  of  St^  Louis,  nor  was  there  any 
granted  him  to  the  best  of  his  knowledge  ;  that  he  resided  in 
the  counties  of  St.  Louis  and  Franklin  till  the  year  1819 

his 
MoBDxcii  n  BSLL." 
mark. 

Adolphe  Renard,  for  defendant,  testified  that  he  is  a  French- 
man, and  the  French  language  is  his  mother  tongue  ;  that  he 
has  been  in  the  recorder  of  land  titles'  office  since  April,  1837, 
and  more  or  less  in  habit  of  handling  papers  there,  making 
copies  and  translations,  and  that  the  translation  of  the  said 
origins^  petition  of  Mordecai  Bell  -^  which  translation  is  given 
in  evidence  by  defendant  —  is  a  correct  and  faithful  transla- 
tion ;  that  the  letters  "  M.  R..  S."  in  said  petition  be  considers 
as  put  for  "  Majeste  Rive  Sud  " ;  that  he,  witness,  knows  noth- 
ing of  the  Spanish  laws ;  that  Julius  De  Mun  was  a  good  trans- 
lator, and  understood  both  French  and  English.  He  further 
stated  that  he  never  saw  a  concession  where  a  commandant  of 
a  post  recommended  a  grant  of  land  lying  close  to  St.  Louis, 
the  residence  of  the  Lieutenant-Governor. 

William  Milburne,  for  defendant,  testified  that  he  had  heen 
in  the  surveyor's  office  from  1816  to  1841,  a  part  of  the  time 
as  clerk,  and  the  latter  part  of  the  time  as  surveyor^eneral. 
He  examined  the  said  petition  of  Mordecai  Bell,  as  translated 
by  Renard,  and  the  concession,  and  stated  that  he,  as  surveyor, 
should  survey  said  concession  on  the  south  bank  of  the  Mis- 
souri River,  if  not  otherwise  directed ;  that  the  post  of  St.  An- 
dre was  in  what  is  called  Bonhomme  Bottom,  some  thirty 
mUes  from  St.  Louis ;  that  St.  Andre  was  close  on  the  river, 
and  its  site  has  been  partially  or  wholly  washed  away  by  the 
river. 
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The  plaiatiffs,  by  way  of  rebuttiag  testimony,  gave  in  evi- 
dence the  following  letter  of  the  Secretary  of  the  Treasury  of 
the  United  States,  produced  by  Thomas  Watson,  register  of  the 
land  office  at  St  Louis,  from  the  files  of  his  office,  dated  10th 
June,  1818. 

"  Treasury  Department,  l(Hh  June,  1818. 

"Sir,  —  You  are  requested  to  instnict  the  recorder  of  land 
titles  in  the  Missouri  Territory  to  furnish  to  the  receiver  and 
register  of  the  land  district  of  St.  Louis  a  descriptive  list  of 
the  land  claims  which  have  been  presented  and  registered  un- 
der the  different  acts  of  Congress  for  confirming  the  rights  of 
individuals  to  lands  which  have  not  been  confirmed,  and  that 
are  situate  within  the  said  land  district,  with  as  little  delay  as 
practicable  ;  also,  a  list  of  the  Aame  kind  to  the  receiver  and 
register  of  the  district  of  Howard  county,  of  all  the  land  claims 
within  said  district  which  in  like  manner  have  not  been  con- 
firmed. For  this  service  he  will  be  entitled  to  a  reasonable  com- 
pensation. *  You  are  also  requested  [to]  direct  the  register  and 
receiver  of  those  districts,  respectively,  to  withhold  from  sale 
all  such  lands,  until  otherwise  directed.'  It  may  be  proper, 
however,  to  advise  those  officers  that  this  act  is  not  to  be  con- 
sidered as  in  any  manner  countenancing  the  idea  that  such 
claims  are  considered  equitable,  or  that  their  being  withheld 
from  sale  at  this  time  ought  to  excite  an  expectation  that  they 
will  ultimately  receive  the  sanction  of  Congress.  They  are 
withheld  from  sale  because  the  land  claims  have  been,  during 
the  latter  end  of  the  late  session  of  Congress,  referred  to  the 
Secretary  of  the  Treasury,  with  directions  to  report  to  the  next 
session.  The  receiver  and  register  should  be  instructed  to 
make  the  subject  of  (hese  observations  known,  for  the  purpose 
of  preventing  speculation  on  those  land  claims. 

"  I  have  the  honor  to  be  your  most  obedient  servant. 
(Signed,)  Wir.  H.  Crawtord. 

"  JosiAH  Meigs,  Esq.,  C  O.  L.  O." 

The  plaintiffs  likewise  read  in  evidence  the  proclamation  of 
the  President  of  the  United  States,  dated  June,  1823,  and  pub- 
lished in  the  summer  and  fall  of  1823,  for  the  sale  of  the  pub- 
lic lands,  on  the  third  Monday  of  November  in  that  year,  at  St.  • 
Louis,  which  were  situate  in  the  township  and  range  in  which 
the  land  sued  for  in  this  action  is  situate. 

The  evidence  being  finished,  the  counsel  for  the  defendant 
prayed  the  court  to  give  the  jury  the  following  instructions :  — 

1.  That  the  survey  in   1806,  made  by  Mackay,  which  has 
been  given  in  evidence,  was  made  without  authority  of  law, 

VOL.  viii.  30 
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and  is  not  evidence  of  the  proper  location  of  the  order  of  sur- 
vey made  by  the  Lieutenant-Governor. 

2.  That  if  the  jury>  find,  from  the  evidence,  that  the  order 
of  survey  made  by  the  Lieutenant-Governor  in  favor  of  Morde- 
cai  Bell  would  not  embrace  any  part  of  the  land  in  dispute,  if 
surveyed  a<^brding  to  its  terms,  then  the  land  in  dispute  was 
never  reserved  from  sale,  and  the  patent  to  Eustache  Peltier,  or 
his  legal,  representatives,  passed  the  title  to  the  land  described 
in  such  patent? 

3.  The  reservation  b;  the  act  of  Congress  of  1811,  in  favor 
of  those  claiming  under  Mordecai  Bell,  if  any  such  reservation 
existed,  was'  of  the  land  granted  to  said  Bell,  and  not  of  the 
land  surveyed  by  Mackay^ 

4  If  the  jury  find,  from  the  evidence,  that  the  land  sued  for 
in  this  action  is  not  a  part  of  the  tract  of  land  conveyed  by 
Mordecai  Bell  to  James  Mackay,  in  the  deed  of  said  Bell  given 
in  evidence,  they  will  find  for  the  defendant. 

6.  Unless  the  jury  find,  from  the  evidence,  that  Mordecai 
Bell,  or  some  person  claiming  under  him,  filed  with  the  record- 
er of  land  titles  a  notice  in  writing  stating  the  nature  and  ex- 
tent of  his  claim,  and  that  such  notice  embraced  the  land  now 
in  dispute,  and  was  filed  with  the  recorder  on  the  first  day  of 
July,  1808,  or  prior  thereto,  then  the  land  in  dispute  was  not 
reserved  from  sale,  and  the  patent  to  Eustache  Peltier,  or  his 
legal  representatives,  conveyed  the  title  to  the  land  described 
in  such  patent. 

6.  That  the  instructions  of  the  Secretary  of  the  Treasury, 
read  in  evidence  in  this  case,  and  the  list  of  the  recorder  of 
land  titles  of  the  unconfirmed  lands,  do  not  afifect  any  reserva- 
tion of  said  land  in  dispute  from  sale  against  the  title  under  the 
Peltier  claim,  as  distinct  from  the  reservation,  if  any  there  be^ 
by  act  of  Congress  of  March,  1811. 

7.  That  there  can  be  no  recovery  in'  this  action,  unless  for 
land  which  was  granted  to  Mordecai  Bell. 

8.  If  the  jury  find,  from  the  evidence,  that  the  New  Madrid 
certificate,  so  called,  in  favor  of  Peltier,  was  located,  embracing 
the  land  in  controversy  in  this  suit,  and  that  in  the  year  eigh- 
feen  hundred  and  twenty-seven  a  patent  certificate  was  issued 
by  the  recorder  of  land  titles  on  such  location,  they  will  find 
for  the  defendant. 

9.  That  no  title  to  the  land  in  question  passed  by  the  deed 
given  in  evidence  of  Mordecai  Bell  to  James  Mackay. 

Which  instructions,  except  the  sixth,  the  court  refused  to 
give,  and  each  of  them ;  to  which  refusal  the  defendant,  by  his 
counsel,  excepted.  The  court,  then,  of  its  own  motion,  gave 
the  following  instruction :  — 
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The  court  rejected  the  instructions  presented  on  the  part  of  the 
defendant,  numbered  from  one  to  nine,  except  the  sixth,  which 
was  given,  and  instructed  the  jury,  that '  the  land  Included  in 
the  survQy  given  in  evidence,  made  for  Amos  Stoddard^  on  the 
2l8t  of  January,  1806,  by  James  Mackay,  No.  42,  was  reserved 
from  location  and  sale  at  the  time  Peltier's  location  was  made, 
and  also  at  the  time  his  patent  issued ;  and  therefore  both  the 
location  and  patent  are  invalid,  as  against  the  title  of  Amos  Stod- 
dard, or  those  claiming  through  him,  to  the  extent  that  the  two 
claims  cover  the  same  land.  And  that  the  land  included  in 
Mackay's  survey  aforesaid  is  the  land  confirmed  to  Amos  Stod- 
dard, or  to  his  heirs,  by  the  act  of  Congress  of  July  4th,  1836 ; 
and  that  the  confirmation  operated  as  a  grant  to  said  Stoddard, 
or,  if  he  was  dead,  to  his  heirs,  such  being  the  legal  effect  of 
the  acts  of  Congress,  records,  and  title-deeds  given  in  evidence ; 
nor  does  the  evidence  of  the  witnesses  introduced  in  any  wise 
impair  the  effect  of  the  acts  of  Congress  and  title  papers. 

To  the  giving  of  which  last-mentioned  instruction  the  de- 
fendant, by  his  counsel,  excepted.  The  defendant  then  asked 
the  following  instructions :  — 

10.  That  there  is  no  evidence  before  the  jury  that  Mordecai 
Bell,  or  any  person  claiming  under  him,  filed  with  the  recorder 
of  land  titles  such  notice  of  claim  according  to  law  as  was  rcr 
quired  in  order  that  the  land  in  question  should  be  considered 
as  reserved  from  sale. 

11.  That  the  plaintiffs  are  not  entitled  to  recover  in  this  ac- 
tion for  any  land  embraced  within  the  patent  to  Eustache  Pel- 
tier, or  his  legal  representatives,  which  has  been  given  in  evi- 
dence. 

12.  That  there  is  no  sufficient  evidence  that  notice  of  the 
claim  of  Stoddard,  under  Mordecai  Bell,  was  filed  with  the  re- 
corder of  land  titles  on  or  before  the  1st  day  of  July,  1808, 
according  to  law. 

13.  If  the  jury  find,  from  the  evidence,  that  two  of  the  plain- 
tiffs, Anthony  Stoddard  and  Williisuii  Stoddard,  conveyed  their 
interest  in  the  land  in  questiou  to  Henry  G.  Cotton  since  tliis 
action  was  brought,  then  the  plaintiffs  in  this  action  are  not  en- 
titled to  recover  any  thing  but  damages  down  to  the  time  of 
such  conveyance,  and  the  plaintiffs  cannot  recover  damages  for 
any  time  prior  to  the  4th  day  of  July,  1836  ;  and  the  jury  are 
instructed  to  find  specially  the  fact  of  such  conveyance  by  said 
Anthony  and  William  Stoddard,  and  its  date. 

Which  the  court  refused  to  give,  to  which  refusal  the  de- 
fendant, by  his  counsel,  excepted.-  The  defendant  then  asked 
the  following  instruction,  which  the  court  gave,  viz. :  — 
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14  That  the  plaintiffs  cannot  recover  damages  for  posses- 
sion of  the  premises  for  any  time  prior  to  the  4th  of  July,  1836. 
And  the  said  defendant  prays  the  court  to  sign  and  seal  this 
his  bill  of  exceptions,  which  is  done  accordingly. 

J.  Catron,  [seal.] 

R.  W.  Wells,    [seal.] 

Under  these  instructions  the  jury  found  the  following  ver- 
dict:— 

"  We,  the  jury  in  the  above-entitled  cause,  find  the  defend- 
ant guilty  of  the  trespass  and  ejectment  alleged  in  the  declara- 
tion in  the  above-entitled  cause,  as  to  four  fifths,  less  one  sixth 
and  one  twelfth,  of  the  following  described  piece  of  land,  par- 
cel of  the  land  in  said  declaration  described,  to  wit :  —  A  cer- 
tain tract  or  parcel  of  land,  situate,  lying,  and  being  in  the 
county  of  St.  Louis,  and  bounded  as  follows,  beginning  at 
the  southeast  corner  of  the  location,'  under  a  New  Madrid  cer- 
tificate issued  to  Eustache  Peltier,  or  his  legal  representatives, 
where  the  said  comer  is  fixed  upon  the  line  of  a  tract,  formerly 
the  Mill  tract  of  Auguste  Chouteau,  deceased ;  thence,  with 
the  southern  line  of  said  location,  as  the  same  runs  westwardly, 
seven  chains;  thence,  north  fourteen  degrees  forty-five  min- 
utes east,  to  the  Methodist  burying-ground ;  thence,  with  the 
south  line  of  the  Methodist  and  Catholic  burying-grounds,  nine 
chains  and  sixty  links,  to  the  line  of  the  common  field  lots ; 
and  thence,  with  the  line  of  the  common  field  lots  (having  in 
it  an  angle),  to  the  place  of  beginning :  being  forty  acres  of 
land,  and  is  bounded  on  the  south  by  the  land  formerly  of 
Auguste  Chouteau,  called  the  Mill  tract ;  west  by  the  laud,  of 
John  P.  Darby ;  north  by  the  Methodist  and  Catholic  grave- 
yards ;  east  by  the  common  field  lots  of  St.  Louis.  And  we 
further  find,  that  the  damages  suffered  by  said  plaintiffs,  by 
reason  of  said  trespass  and  ejectment,  to  have  been  twelve  hun- 
dred dollars.  And  we  further  find,  that  the  monthly  value  of 
said  four  fifths,  less  one  sixth  and  one  twelfth,  of  said  describ- 
ed premises,  is  thirty-one  dollars  and  twenty-five  cents." 

Upon  the  above  bill  of  exceptions,  the  case  came  up  to  this 
court. 

It  was  argued  by  Mr.  Benton  and  Mr.  Gamble^  for  the 
plaintiff  in  error,  and  Mr.  Ewing,  for  the  defendants  inerror. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error 
were  the  following  :  — 

1.  That  the  Circuit  Court  erred  in  instructing  the  jury  that 
the  confirmation   "to  Mordecai  Bell,  or  his  legal  representa- 
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tives,"  operated  as  a  grant  to  Amos  Stoddard,  or,  if  he  was 
dead,  to  his  heirs. 

The  confirmation  is  in  the  altemati¥e,  -r—  to  Bell,  or  his  legal 
representatives.  Stoddard  claimed  as  purchaser  under  Bell ; 
the  instruction,  that  the  confirmation  is  a  grant  to  Stoddard, 
in¥olyes  the  decision  by  the  court  of  all  the  questions  of  law 
and  hct  arising  upon  the  conveyances  under  which  Stoddard 
ciaimed.     Wear  and  Hickman  v.  Bryant,  6  Mo.  164. 

2.  Bell  had  no  pretence  of  claim  to  the  land  in  controversy 
at  the  period  when  the  United  States  took  possession  of  Louis- 
iana, nor  had  Mackay  or  Stoddard  any  such  claim  prior  to  the 
survey  in  1806. 

3.  The  survey  made  by  Maakay  in  1806  did  not,  either  by 
itself,  or  in  connection  with  the  concession,  give  any  title  to 
the  Und  in  controversy,  because,  — 

Ist  b  was  made,  not  only  without  authority  of  law,  but  con- 
trary to  express  act  of  Congress.  Act  of  26th  March,  1804  (2 
Sut.  at  Large,  287} ;  Smith's  case,  10  Peters,  326  ;  Wherry's 
case,  Ibid.  338 ;  Jourdan  v,  Barrett,  4  Howard,  169 ;  Mackay 
9.  Dillon,  Ibid.  448. 

2d.  It  was  a  nullity,  because  a  manifest  departure  from  the 
concession.     8  Peters,  468 ;  9  Peters,  171 ;  15  Peters,  173. 

4.  The  title  now  set  up  by  the  heirs  of  Stoddard,  under  a 
confirmation  by  the  act  of  4th  July,  1836,  cannot,  by  relation, 
overreach  the  patent  to  Peltier,  issued  in  July,  1832.  Les  Bois 
V.  Bramell,  4  Howard,  449  ;  Chouteau  v.  Eckhart,  2  Howard, 
344 ;  Mackay  v.  Dillon,  7  Mo.  12. 

Unless  the  claimants  under  the  confirmation  can  show  that 
the  Peltier  patent  is  void,  they  have  no  shadow  of  right  to 
maintain  this  action  of  ejectment.  They  attempt  to  avoid  the 
patent  by  showing  that  the  land  was  reserved  from  sale  ;  and, 
consequently,  from  appropriation  by  a  New  Madrid  claim,  at 
the  time  when  Peltier's  location  was  made,  and  at  the  time 
when  the  patent  issued.  They  insist,  that,  by  the  proviso  to 
the  tenth  section  of  the  act  of  3d  March,  1811,  the  land  in  con- 
troversy was  reserved  from  sale,  because  their  claim  to  it  had 
been  filed,  '^  in  due  time  and  according  to  law,"  with  the  re- 
corder of  land  titles ;  that  this  reservation  was  continued  by  the 
act  of  17th  February,  1818  ;  and  although  it  is  admitted  that, 
by  the  acts  of  26th  May,  1824,  and  24th  May,  1828,  the  reser- 
vation was  terminated  on  the  26th  of  May,  1829,  they  insist 
that  it  was  revived  by  the  act  of  the  9th  July,  1832,  just  seven 
days  prior  to  the  date  of  the  Peltier  patent. 

It  is  necessary  here  to  quote  the  words  of  the  proviso  in  the 
act  of  1811,  upon  which  so  much  stress  is  laid.  They  are  as 
30* 
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follows :  —  "  That  until  after  the  dedtion  of  CangresB  thereon^ 
no  tract  of  land  shall  be  offered  for  sale,  the  claim  to  which  has 
been,  in  due  time  and  according  to  law,  presented  to '  the  re* 
corder  of  land  titles  in  the  district  of  Louisiana,  and  filed  in  his 
ofiSce,  for  the  purpose  of  being  investigated  by  the  commission- 
ers appointed  for  ascertaining  the  rights  of  persons  claiming 
lands  in  the  Territory  of  Louisiana." 

In  this  case  the  following  points  are  made  in  relation  to  the 
alleged  reservation. 

1.  That  the  proviso  in  question  leaves  to  the  officers,  who  are 
to  act  for  the  government  in  selling  the  public  lands,  the  ascer- 
tainment of  the  facts,  —  I.  That  a  particular  tract  has  been 
claimed ;  2.  That  the  claim  has  been  filed  'in  due  time ;  3. 
That  it  has  been  filed  according  to  law. 

2.  In  this  case  it  is  insisted  that  there  was  no  such  notice  of 
the  nature  and  extent  of  the  claim  filed  by  the  claimant,  as 
was  required  by  the  acts  of  Congress.  Acts  of  2d  March,  1806 ; 
28th  February,  1806 ;  3d  March,  1807 ;  Strother  v.  Lucas,  6 
Peters,  763. 

3.  That  the  question  whether  the  law  was  pursued  by  the 
claimant  is  not  determined  by  the  fact  that  the  commissioners 
acted  upon  the  claim,  inasmuch  as  they  acted  upon  claims  ille- 
gally filed.     Bird  v.  Montgomery,  6  Mo.  510. 

4.  The  proviso  reserved  no  land  under  a  floating  concession ; 
it  sanctioned  no  survey  made  in  violation  of  .any  previous  act 
of  Congress ;  and  the  recording  of  a  survey,  illegally  madOi 
could  have  no  effect  whatever  under  this  proviso. 

The  acts  of  Congress  requiring  the  exhibition  and  recording 
of  Spanish  claims  are  analogous  to  registry  acts.     Strother  v.  ' 
Lucas,   12  Peters,  510.     Recording  a  document,  not  required 
by  law  to  be  recorded,  gives  it  no  additional  legal  effect.     5 
Shepl.  418;  23  Pick.  80  ;  3  A.  K.  Marsh.  220. 

5.  Where  a  claim  to  a  tract  of  land  had  been  filed  and  re* 
corded  according  to  law,  the  proviso  only  suspended  the  sale 
until  the  decision  of  Congress  upon  the  report  to  be  made  by 
the  commissioners  ;  and  this  decision  was  made  before  the  lo- 
cation of  Peltier-s  warrant.  See  Acts  of  13th  June,  1812; 
12th  April,  1814;  and  29th  April,  1816. 

6.  The  act  of  17th  February,  1818,  did  not  revive  any  reser- 
vation that  had  terminated. 

If  it  could  be  held  that  there  was  a  reservation  of  this  land 
from  sale,  and  that  such  reservation  continued  to  the  time  of 
Peltier^s  location,  still  it  is  insisted,  that,  as  between  the  confir- 
mation to  Bell  and  the  location  and  patent  of  Peltier,  the  loca- 
tion and  patent  are  not  void. 
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The  reservation  is  admitted  to  have  terminated  on  the  26th 
of  May,  1829,  and  then  Peltier's  title  was  indisputably  good. 

1.  The  acts  of  the  officers  of  the  government  appropriating 
the  land  had  been  performed.  BagneU  v.  Broderick,  13  Peters, 
460 ;  Barry  v.  Qamble,  3  Howard,  32. 

2.  Thei  location  of  Peltier,  thus  appropriating  the  land,  was 
not,  as  against  the  government,  a  mere  nullity,  but  at  the  ut- 
most was  only  defeasible  by  the  confirmation  of  a  conflicting 
claim  during  the  continuance  of  the  reservation.  Stoddard  v. 
Chambers,  2  Howard,  284;.  Carroll  r.  Stafford,  3  Howard,  460. 

3.  When  the  adverse  claim  under  Mordecai  Bell  was,  by  the 
act  of  26th  May,  1824,  entirely  barred,  and  the  land  declared 
public  land,  so  far  as  that  claim  was  concerned,  the  title  under 
the  Peltier  location  became  unquestionable,  and  uv  subsequent 
grantee  of  the  land  could  dispute  its  validity.  Hoofnagle  v, 
Anderson,  7  Wheat.  212;  Stringer  v.  Young,  3  Peters,  320; 
City  of  New  Orleans  v.  D' Armas,  9  Peters,  224 

The  patent  issued  to  Peltier  is  dated  on  the  16th  of  July, 
1832,  and  it  was  under  the  laws  of  the  United  States  the  com* 
pletion  of  the  title.  Unless  this  document  is  a  nullity,  the 
claimants  under  Bell  cannot  maintain  their  action. 

It  is. insisted  by  them  that  the  act  of  the  9th  of  July,  1832, 
revived  the  reservation  which  had  terminated  in  1829,  and  that, 
therefore,  a  patent  could  not  legally  be  issued  after  the  pas- 
sage of  that  act  for  the  land  covered  by  their  claim. 

To  this  I  reply,  that  the  act  of  9th  July,  1832,  did  not  make 
a  reservation  from  its  date,  but  from  the  time  of  the  final  re- 
port of  the  commissioners,  which  was  long  after  the  patent 
issued. 

Lastly,  it  is  claimed  by  the  plaintiff  .in  error  that  the  effect 
of  the  second  section  of  the  act  of  4th  July,  1836,  is  to  prcH 
tect  his  title  against  the  confirmation  under  the  first  section ; 
and  it  is  insisted,  — 

1.  That  this  section  is  designed  to  protect  locations  and 
sales  that  would  be  subject  to  exception,  and  be  liable  to  be 
defeated"  by  the  confirmations  under  the  first  section,  but  for 
the  protection  given  by  the  second  section.  Jackson  v,  Clark, 
1  Peters,  635. 

2.  That  a  location  or  sale,  made  in  conformity  to  the  acts  of 
Congress,  would  have  passed  the  title  beyond  controversy,  as 
against  a  confirmation  under  this  act,  without  the  aid  of  the 
second  section.  Chouteau  v.  Eckhart,  2  Howard,  376;  Les 
Bois  V.  Bramell,  4  Howard,  449. 

3.  That  the  very  defect  supposed  to  exist  in  the  locations 
and  sales  intended  to  be  protected  was,  that  the  land  was  re- 
served from  sale  when  the  locations  and  sales  were  made. 
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Mr.  Ewing,  for  defendants  in  error. 

This  is  in  effect  the  case  of  Stoddard  v.  Chambers,  reported  in 
2  Howard,  284.  The  suit  below  was  against  another  defendant 
residing  on  the  same  tract,  and  the  evidence  is  substantially 
the  same  as  in  the  reported  case,  to  which,  and  to  the  author- 
ities there  cited,  and  the  points  of  law  decided  by  the  court,  I 
beg  leave  to  refer. 

It  was  held  in  that  case  that  the  location  "  under  any  law," 
saved  in  the  second  section  of  the  act  of  confirmation  of  July 
4th,  1836,  must  be  a  location  in  conformity  with  it ;  and  unless 
the  location  of  the  defendant  shall  have  been  made  agreeably 
to  law,  or  the  patent  were  so  issued,  the  reservation  does  not 
affect  the  title  of  the  plaintiffs,  (p.  317.)  And  that  the  loca- 
tion of  the  New  Madrid  Warrant,  being  made  on  lands  reserved 
from  sale,  was  not  authorized,  but  forbidden,  by  law.  The  sav- 
ing was  therefore  held  not  to  protect  the  claimant  under 
the  warrant.  Against  this  decision  I  understand  it  will  be 
urged,— 

1st.  That  the  court,  to  give  the  saving  effect,  and  thus  con- 
form to  the  intent  of  the  legislature,  must  apply  it  to  this  class 
of  cases,  there  being  no  others,  as  it  is  said,  to  which  it  can 
apply. 

This  is  a  mistake  in  point  of  fact.  From  May  26th,  1829, 
to  July  9th,  1832,  there  was  no  reservation  of  these  lands  from 
sale  or  location ;  and  during  part  of  this  time  the  law  allowed 
the  location  of  New  Madrid  warrants.  The  saving  would  very 
properly  apply  to  a  location  made  during  that  time,  which, 
without  it,  would  not  prevail  against  the  confirmation,  by 
law,  of  the  elder  title. 

2d.  That  the  opinion  of  the  bar  in  Missouri  was  general  in 
favor  of  the  validity  of  New  Madrid  locations  upon  these  re- 
served lands,  and  that  in  faith  of  such  opinions  many  titles 
were  acquired,  which  ought  not  to  be  disturbed. 

This,  also,  is  not  correct  in  point  of  fact.  Some  of  the  ablest 
members  of  the  bar,  whose  opinions  I  have  seen,  held  these 
locations  invalid.  Indeed,  there  was  a  degree  of  boldness  in 
the  attempt  to  seize  upon  these  lands  by  virtue  of  the  New 
Madrid ,  warrants,  and  a  contempt  of  legal  prohibition,  which 
cannot  fail  to  command  our  admiration.  These  New  Madrid 
warrants  were  a  charity ;  the  law  forbade  their  location  on  lands 
before  they  should  be  surveyed  and  offered  for  sale;  and  it 
again  forbade  their  location  on' the  lands  claimed  under  Spanish 
concessions,  until  those  claims  should  be  finally  adjusted.  This 
location,  with  the  rest  that  are  in  like  jeopardy,  was  made 
against  this  double  prohibition.     (See  the  letters  of  Mr.  Wirt, 
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Attomey-General,  to  Mr.  Crawford,  of  May  11,  and  June  19, 
1880,  Gilpin's  Ck)Uection  of  Opinions,  pp.  263  and  273.) 

So  far  as  the  government  itself  was  concerned,  the  wrong 
was  submitted  to,  and  a  law  was  enacted,  April  26,  1823,  ch. 
40,  sanctioning  locations  which  had  been  made  before  survey. 
But  no  law  ever  did  the  injustice  to  sanction  these'  illegal  locar 
tions  on  the  property  claimed  under  the  concessions.  Our 
legislators  were  not  at  first  familiar  with  the  laws  and  policy 
of  Spain,  or  her  mode  of  noaking  these  grants;  they  were, 
therefore,  long  held  open  for  consideration^  and  the  laws  sternly 
forbade  the  creation,  under  their  authority,  of  other  titles,  which 
might  put  it  out  of  the  power  of  the  government  to  do  what  at 
last  might  be  found  to  be  an  act  of  justice,  and  a  performance  of 
treaty  stipulation.  This  prohibition  was  distinctly  understood, 
while  these  New  Madrid  titles  were  in  fieri.  See  the  opinion 
of  Mr.  Wirt,  Attorney-General,  October  10,  1825,  (Opinions, 
d&c,  Vol.  II.  p.  26,)  refers  to  letters  of  Mr.  Crawford,  June  10, 
1818;  Mr.  Wirt,  October  22,  1828;  Mr.  Butler,  Attorney- 
General,  August  8,  1838  (Opinions,  d&c.  Vol.  II.  p.  1046). 

The  opinion  that  titles  thus  acquired  were  valid  was,  as  far 
as  I  have  been  able  to  ascertain,  confined  to  those  who  were 
engaged  in  their  acquisition,  and  their  counsel,  and  to  such  ad- 
ditional public  opinion  as  interested  parties  were  able  to  create. 

But  let  the  opinion  be  as  extensive  as  it  might,  it  can  avail 
nothing  in  this  court ;  it  was  contrary  to  plain  law  and  right, 
and  this  is  the  place  to  correct  it. 

3d.  It  is  said  that  an  adherence  to  the  decision  in  the  case  of 
Stoddard  v.  Mills  will  disturb  many  titles ;  that  much  property 
is  held  under  these  New  Madrid  locations,  made  upon  Spanish 
concessions,^  which  have  been  since  confirmed,  while  they  were 
thus  reserved  from  location. 

I  know  not  how  the  fact  is,  as  few  such  cases  haye  come 
under  my  notice ;  but  if  it  be  so,  it  is  entitled  to  no  weight 
with  this  court.  Whether  there  have  been  much  or  little  prop- 
erty thus  illegally  taken,  it  ought  all  to  be  restored  to  its  law- 
ful owners.  It  was  taken  by  those  who  knew,  at  the  time, 
that  their  acts  were  illegal,  and  that  they  were  attempting  to 
seize  what  the  law  had  reserved  for  others.  They  played  for 
a  stake,  putting  up  a  warrant  worth  but  a  trifle  against  a  tract 
of  land  of  great  value.  They  have  lost,  and  should  be  com- 
pelled to  stand  the  hazard  of  the  die. 

4th.  It  is  said,  also,  that  the  confirmation  of  these  titles  by 
the  act  of  July  4,  1836,  was  a  mere  gift,  and  ought  not  to  be 
considered  favorably. 

I  contend,  on  the  contrary,  that  it  was  an  act  of  justice  done 
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in  execution  of  a  treaty  stipulation.  Such  is  the  ground  on 
which  it  is  put  by  the  act  of  July  9th,  1832,  and  by  the  com- 
missioners who  examined  these  claims  and  recommended  them 
for  confirmation.  Those  who  have  become  familiar  with  these 
concessions,  and  with  the  early  value  of  such  property,  the 
state  of  the  country,  and  the  policy  of  Spain  as  to  her  colo- 
nies, are'  satisfied  that  form  was  necessarily  and  habitually 
dispensed  with ;  and  that,  if  the  United  States  had  not  acquired 
the  sovereignty,  the  class  of  titles  that  were  sanctioned  by  the 
law  of  confirmation  would  have  become,  or  been  made,  valid 
by  the  existing  government.  It  was  thought  with  reason,  that, 
independently  of  treaty  stipulation,  the  inhabitants  ought  not 
to  suffer  in  their  property  by  the  transfer  of  the  sovereignty  to 
the  United  States. 

On  the  other  hand,  the  New  Madrid  warrants  were  a  mete 
charity. 

The  particular  objections  to  be  urged  in  this  case,  and  which 
did  not  arise  out  of  the  evidence,  in  the  case  of  Stoddard  v. 
Chambers,  I  understand,  are,  — 

Ist.  That  certain  depositions  offered  by  plaintiffs  below  were 
improperly  admitted. 

The  court,  on  the  4th  day  of  April,  1844,  established  the 
following  rule,  which  is  still  in  force :  — 

"  Ordered,  that  all  exceptions  to  depositions,  other  than  ex- 
ceptions to  the  competency  or  relevancy  of  the  evidence  there- 
in contained,  shall  be  in  writing,  and  filed,  and  notice  thereof 
given  a  reasonable  time  before  trial,  and  shall  be  taken  up  and 
disposed  of  before  the  jury  are  sworn  in  the  cause,  or  the  trial 
commenced ;  and  no  exceptions  to  depositions,  other  than  to 
the  competency  or  relevancy  of  the  evidence  therein  contained, 
shall  be  allowed  on  the  trial  of  the  cause." 

Depositions  offered  by  the  plaintiffs  below,  to  prove  heirship, 
were  objected  to  for  informality  in  the  taking,  but  admitted  by 
thfe  court  under  the  above  rule.  The  depositions  were  filed  in 
court  in  the  May  term,  1840.  They. were  not  objected  to  on 
the  former  trial  of  the  cause,  nor  until  the  31st  day  of  March, 
1846,  a  few  days  before  the  cause  was  again  called  for  trial, 
when  the  objections  were  noted,  and  notice  given  to  the  plain- 
tiffs' counsel.  The  court  held  that  this  notice  was  not  given  a 
"  reasonable  time  before  trial,"  taking  into  view  all  the  circum- 
stances of  the  case. 

The  correctness  of  this  decision  seems  to  me  self-evident.  It 
was  not  "  reasonable  "  to  suffer  those  depositions  to  remain  four 
years  on  file  without  objection,  and  then  take  exception  to  them 
for  form  merely,  at  such  time  as  would  compel  a  continuance 
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of  the  cause,  to  the  great  inconveDieace  of  counsel  and  with  ex- 
pense to  the  parties,  especially  as  nothing  was  to  be  gained  by 
it  except  this  inconyenience  and  expense. 

2d.  That  the  conveyance  by  two  of  the  plaintiffs  of  their  in- 
terest in  the  land,  after  action  brought,  bars  the  recovery  in 
ejectment  as  to  all,  and  that  the  court  erred  in  not  so  instruct- 
ing the  jury. 

If  this  were  an  action  of  trespass  in  legal  effect,  as  it  is  in 
form,  the  conveyance  by  the  two  plaintiffs  would  not  disturb 
the  case  in  the  slightest  degree.  The  sale  of  the  land  is  not  a 
release  of  the  action ;  and  if  it  were,  the  release  must  have  been 
specially  pleaded,  puis  darrein  caniinuancef  or  it  could  not 
have  been  givei>  in  evidence. 

But  this  action,  wronged  and  mutilated  as  it  is,  is  still  eject- 
ment, and  the  court  will  deal  with  it  according  to  its  substance, 
without  regard  to  the  form  which  it  is  constrained  to  assume. 

In  this  action  the  courts  have  long  done  on  the  trial,  and  on 
motion,  what,  in  other  real  actions,  used  to  be  done  by  sum- 
mons c^nd  severance  ;*  that  is  to  say,  they  have  freed  the  case  of 
parties  who  ceased  to  have  an  interest  in  its  prosecution.  This 
was  done  here  by  nonsuiting  the  plaintiffs  who  had  sold  their 
interest,  and  striking  their  names  out  of  the  declaration,  and 
taking  a  verdict  in  behalf  of  the  other  plaintiffs  for  their  re- 
nuiining  interest. 

This  practice  is  in  strict  analogy  to  that  in  the  action  of  eject- 
ment, where  the  nominal  plaintiff  counts  on  several  demises 
from  tenants  in  common ;  and  the  court  on  the  trial,  or  even  on 
motion  in  arrest  of  judgment,  allow  the  demises  of  some  of  the 
lessors,  who  have  shown  no  title  on  the  trial,  to  be  stricken 
from  the  declaration.  Van  Ness  v.  Bank  of  United  States,  13 
Peters,  17. 

The  court  having  directed  that  the  names  of  two  of  the  plain- 
tiffs be  stricken  out  of  the  declaration,  it  is  not  necessary  to 
erase  the  record.  Lessee  of  Walden  v.  Craig's  Heirs,  14  Peters, 
147.     The  direction  stands  for  the  act. 

At  common  law,  the  summons  and  severance  was  resorted  to 
in  all  real  actions,  where  one  of  the  parties  plaintiff  was  for  any 
reason-  unable  or  unwilling  to  proceed  in  the  case. 

"  It  lies  in  waste  because  the  land  is  to  be  recovered."  20 
Tin.  Abr.  61.  "  It  lies  in  right  of  ward  of  land."  "  In  right 
of  ward  of  body  and  land."  "  In  detinue  of  charters,  for  per- 
adrenture  he  (the  plaintiff)  is  to  recover  a  warrantee  by  it." 
"  So,  generally,  in  actions  real  or  mixed."  20  Yin.,  ttbi  stipra. 
It  lies  also  in  quare  impeditj  and  a  writ  of  error  upon  it."  Pipe 
V.  Dominam  Reginam,  Cro.  Eliz.  325. 
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In  modem  practice,  the  summons  and  severance  is  seldom 
used,  but  in  cases  where  it  has  heretofore  applied,  the  court  pro- 
ceed on  motion.  In  the  case  at  bar  it  would  have  been  very 
idle  to  summon  and  sever,  when  the  parties  were  all  priesent  by 
their  counsel,  and  ready  to  sever  by  nonsuit. 

But,  be  the  mode  adopted  to  get  clear  of  the  parties  who  had 
sold  their  interest  right  or  wrong,  it  was  for  them  only,  and  not 
for  defendants  below,  to  complain  of  it.  The  defendants  were 
not  injured  by  any  irregularity,  if  there  was  any.  It  would  be 
a  reproach  upon  the  law  to  say,  that  there  was  no  way  in  which 
this  could  be  done ;  and  no  one,  I  think,  can  devise  a  better  than 
that  which  was  adopted  by  the  court  below.  Chouteau  v.  Vnitr 
ed  States,  9  Peters,  144,  163;  Hunter  v.  Hemphill,  6  Mo.  119; 
United  States  v.  Percheman,  7  Peters,  90,  91. 

To  the  objection,  that  the  location  was  a  departure  from  the 
concession,  I  answer,  — > 

1st.  That  it  is  immaterial  if  it  were  so ;  for,  the  location  hav- 
ing been  made,  the  survey  filed  with  the  claim  became  a  part 
of  it.  Altogether,  it  was  the  claim ;  and  whether  good  or  bad, 
it  was  not  for  a  stranger,  but  for  the  United  States,  to  deter- 
mine. This  land,  then,  was  claimed ;  and  being  so,  was  re- 
served from  sale  by  the  act  of  1811.  Finally,  the  Board  of 
Commissioners,  and  Congress  acting  on  their  report,  determined 
that  the  land  ought  to  be  held  according  to  the  survey. 

2d.  But  the  location  was  in  pursuance  of  the  concession. 
The  translation  of  De  Mun  conveys  the  true  meaning  of  the 
petition;  that  of  Renard  does  not,  though  it  may  translate 
each  French  word  literally  into  an  equivalent  English  word. 
Their  disagreement  is  in  the  translation  and  explanation  of  the 
clause  in  which  Bell  represents,  "  que  avec  Pagrement  de  votre 
predecesseur  il  se  transporter  sur  cette  rive,  oh  il  a  choisi  une 
morceau  de  terre,  &c. 

De  Mun,  a  contemporary,  resident  at  the  time  in  Louisiana, 
translates  and  explains  the  passage  thus :  —  "  That,  with  the 
consent  of  your  predecessor,  he  came  over  to  this  side  (of  the 
Mississippi),  where  he  selected  a  piece  of  land,"  &c. 

Renard  translates  it,  "  That  he,  with  the  consent  of  your  pred- 
ecessor, has  come  over  to  this  shore,  where  he  has  selected  a 
tract  of  land,"  &c. ;  and  by  the  context,  as  expounded  by  coun- 
sel, makes  it  the  ''  shore  "  of  the  Missouri,  and  not  of  the  Mis- 
sissippi, to  which  he  has  come  with  this  assent. 

That  it  was  the  Mississippi,  and  not  the  Missouri,  which  he 
crossed  with  the  assent  of  the  Lieutenant-Governor,  is  certain. 
The  Mississippi  bounded  the  Spanish  territory  on  the  east,  but 
the  Missouri  was  entirely  within  it ;  he  might  cross  the  Mis- 
souri at  pleasure,  without  such  assent, — not  the  Mississippi. 
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Again,  why  say,  <<  il  se  transporter  sur  cette  rive  o(i  il  a  choi- 
si,  &c.,  "  rive  sud  du  Missouri  ?  "  Why  "  cMe  rive  "  and  "  rive 
Slid,"  with  the  addition  of  Missouri  in  the  same  sentence,  if 
both  meant  the  same  thing,  or  if  Missouri  were  understood  in 
the  first  branch  of  the  sentence  ?  But  it  is  very  clear  from  the 
text  itself  that  they  meant  different  things.  I>e  Mnn's  knowl- 
edge of  the  boundary  of  Louisiana,  and  the  laws  touching  im- 
migration, enabled  him  to  explain  that  difference.  "  Cette  rive  " 
means  this  side  of  the  Mississippi.  It  may  be  north  or  south  of 
the  Missouri,  for  his  Majesty  had  domains  on  both  sides  of  that 
river;  but  *'R.  S.  du  Missouri,"  (rive  sudf)  defines  the  side 
north  or  south  of  that  river,  on  which  he  prays  for  a  conces- 
sion. But  neither  '<  cette  rive  "  nor  '^  rive  sud  "  means  shorsj 
in  its  most  restricted  sense,  —  the  water's  edge,  or  the  river> 
bank.  Its  whole  sense,  text,  and  context  show,  that  it  was  to 
this  side  of  the  Mississippi  which  he  had  come,  not  confining 
himself  to  the  water's  edge ;  and  it  was  on  the  south  side  of 
the  Missouri,  in  an  equally  large  sense,  as  contradistinguished 
from  the  north,  that  he  asked  permission  to  locate  the  warrant 
which  he  prays  for. 

Indeed,  the  very  fact  that  initials  are  used,  (M.  R.  S.,)  shows 
that  the  expression  occurred  frequently,  and  De  Mun,  a  contem- 
porary, gives  its  conventional  meaning. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court. 

The  plaintiffs  brought  an  action  of  ejectment  in  the  Circuit 
Court,  to  recover  three  hundred  and  fifty  arpens  of  land  in  the 
neighbourhood  of  St.  Louis,  which  they  claim  under  a  conces- 
sion made,  by  the  Spanish  government,  in  1800,  to  Mordecai 
Bell.  Bell  conveyed  his  right  to  James  Macxay  on  the  20th 
of  May,  1804,  and  on  the  20th  of  September,  1805,  Mackay 
conveyed  the  same  to  Amos  Stoddard,  the  ancestor  of  the  plain- 
tiffs. A  plat  and  certificate  of  the  survey  were  certified  and  re- 
corded by  Antoine  Soulard,  as  Surveyor-General,  the  20th  of 
January,  1806. 

On  the  29th  of  June,  1808,  the  above  papers  were  filed  with 
the  recorder  of  land  titles  for  the  district  of  St.  Louis.  The 
claim  was  duly  presented  to  the  Board  of  Commissioners,  under 
the  acts  of  Congress,  and  rejected  on  the  10th  of  October,  1811 ; 
but  afterwards,  on  the  8th  of  June,  1836,  a  new  board  decided 
that  three  hundred  and  fifty  arpens  of  land  <'  ought  to  be  con- 
firmed to  the  said  Mordecai  Bell,  or  his  legal  representatives, 
according  to  the  survey  on  record."  On  the  4th  of  July,  1836, 
an  act  of  Congress  was  passed,  confirming  the  decision  of  the 
commissioners.     The  land  was  surveyed  as  confirmed.     The 
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defendant  admitted  that  hef  was  in  possession  of  forty  acres  of 
the  land  claimed  at  the  commencement  of  the  suit. 

The  title  of  the  defendant  was  founded  on  an  entry  made  by 
Peltier  of  one  hundred  and  sixty  acres  of  land,  by  virtue  of  a 
New  Madrid  certificate,  on  the  24th  of  October,  1816./  A  sur- 
vey of  the  eatrj  was  made  in  March,  1818,  and  a  patent  to  Pel- 
tier was  issued  on  the  16th  of  July,  1832.  Possession  has  been 
held  of  the  forty  acres  claimed  by  the  defendant,  and  by  those 
under  whom  he  claims,  since  1819.  This  title  was  conveyed 
to  the  defendant. 

The  township  in  which  this  land  is  situated  was  surveyed 
by  the  United  States  in  1817,  1818,  and  1819,  and  was  exam- 
ined in  1822.  In  1823,  the  proclamation  of  the  President,  pub- 
lished at  St.  Louis,  directed  the  lands  in  the  above  township  to 
be  offered  at  public  sale. 

This  title,  with  but  little  variation  of  facts,  was  asserted  by 
the  plaintiffs,  and  duly  considered  by  this  court,  in  the  case  of 
Stoddard's  Heirs  v.  Chambers,,  2  How.  284  And  the  court 
held  the  title  to  be  valid  against  that  which  is  now  set  up  by 
the  defendant.  In  the  case  of  Barry  v.  Gamble,  3  How.  53, 
that  decision  was  sanctioned.  But  the  counsel  for  the  defend- 
ant, having  brought  the  same  title  before  us  in  this  case,  have 
requested  a  reexamination  of  the  points  ruled  in  the  case  of 
Chambers.  We  will  briefly  refer  to  the  points  now  made,  and 
to  the  new  facts  proved,  on  which  this  application  is  founded. 

The  court  instructed  the  jury,  "  that  the  land  included  in  the 
survey  given  in  evidence,  made  for  Amos  Stoddard  on  the  21st 
of  January,  1806,  by  James  Mackay,  No.  42,  was  reserved  froni 
location  and  sde  at  the  time  Peltier's  location  was  made,  and 
also  at  the  time  his  patent  issued;  and,  therefore,  both  the 
location  and  patent  are  invalid,  as  against  the  title  of  Amos 
Stoddard,  or  those  claiming  through  him,  to  the  extent  that  the 
two  claims  coyer  the  same  land.  And  that  the  land  included 
in  Mackay's  survey  aforesaid  is  the  land  confirmed  to  Amos 
Stoddard,  or  to  his  heirs,  by  the  act  of  Congress  of  July  4th, 
1836,"  &c. 

It  is  objected,  that  the  concession  granted  to  Mordecai  Bell 
should  have  been  located  at  St.  Andre,  and  not  in  the  vicinity 
of  St.  Louis.  In  his  petition  to  the  Lieutenant-Governor  of 
Upper  Louisiana,  he  states,  "  with  the  consent  of  your  prede- 
cessor, he  came  over  to  this  side  [of  the  Mississippi],  where  he 
has  selected  a  piece  of  land  in  his  Majesty's  domain,  on  the 
south  side  of  the  Missouri.  This  being  considered,  he  suppli- 
cates you  to  have  the  goodness  to  grant  him,  at  the  same  place, 
for  the  support  of  his  family,  three  hundred  and  fifty  arpens 
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of  land  in  siiperficie."  This  bears  date  21st  January,  1800 ; 
and  on  the  29th  of  the  same  month  the  Lieutenant-Governor 
responds,  —  "In  consequence  of  the  information  of  the  com- 
mandbnt  of  St.  Andre,  Don  Santiago  Mackay,  I  do  grant  to  the 
petitioner  the  tract  of  land  of  three  hundred  and  fifty  arpens 
in  superficie,"  dz>c.,  "  in  the  place  indicated." 

St.  Andre,  the  place  of  Bell's  residence,  is  situated  on  the 
south  side  of  the  Missouri  River,  about  thirty  miles  from  St. 
Louis.  Pascal  L.  Cerr6,  a  witness,  states  that  Bell  resided  in 
the  neighbourhood  of  St.  Andre  several  years,  and  was  engaged 
in  hunting,  drinking,  and  playing  cards,  and  led  a  sort  of  vaga- 
bond life ;  that  his  petition,  except  the  mark  of  the  signature 
of  Bell,  was  in  the  handwriting  of  Mackay.  And  Bell,  being 
sworn  as  a  witness,  says  he  never  applied  for  a  concession,  nor 
was  there,  to  his  knowledge,  any  grant  made  to  him.  That 
Mackay  told  him  he  had  a  head  right  which  he,  Mackay,  wished 
to  obtain,  and  which  the  witness  exchanged  with  him  for  a 
tract  of  land  near  St.  Andre. 

Instead  of  the  word  "(Mississippi),"  included  in  brackets  in  the 
petition  of  Bell,  it  seems  the  letters  M.  R.  S.  were  used,  which 
one  of  the  witnesses  considers  "  as  putibr  Majeste  Rive  Sud"; 
and  Milbum,  a  surveyor,  says,  that  he  should  have  surveyed 
the  concession  on  the  south  bank  of  the  Missouri  River,  if  not 
otherwise  directed.  In  opposition  to  this  view,  the  words  of 
the  petitioner  are  relied  on,  "  that  with  the  consent  of  your 
predecessor,  he  came  over  to  this  side  of  the  M.  R.  S.,"  which 
could  only  have  meant  the  Mississippi  River,  that  river  being 
the  eastern  limit  of  Louisiana,  which  extended  far  north  of  the 
Missouri.  That  to  cross  the  Missouri  River,  the  "  leave  of  his 
predecessor  "  could  not  have  been  asked,  as  it  was  unnecessary. 

Whatever  doubts  this  evidence  may  have  created,  as  to  the 
location  of  Bell's  concession,  had  it  been  laid  before  the  com- 
missioners who  acted  upon  the  claim,  it  is  now  too  late  to 
affect  the  title  under  it.  In  regard  to  the  statement  of  Bell,  his 
conveyance  of  the  land  in  controversy  to  Mackay  shows,  at 
least,  the  inaccuracy  of  his  memory.  But  the  survey  of  the 
concession  in  1806,  as  now  claimed,  which  survey  was  record- 
ed and  expressly  confirmed  by  the  commissioners  on  the  8th 
of  June,  1835,  is  a  sufficient  answer  to  the  above  objection. 
The  survey  was  a  private  one,  and  consequently  was  of  no  au« 
thority  except  to  designate  the  locality  and  extent  of  the  claim, 
until  sanctioned  by  the  commissioners.  By  the  act  of  the  21st 
of  April,  1806,  they  were  authorized  to  direct  such  surveys  as 
they  may  think  necessary  for  the  purpose  of  deciding  on  claims 
presented  for  their  decision  ;  and  under  this  power  they  had  a 
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right  to  adopt  private  surveys  of  claims,  if  accuntely  executed. 
This  was  in  pursuance  of  the  instructions  of  Che  Secretary  of 
the  Treasury. 

The  great  question  in  the  case  is,  whether  the  land  in  om- 
troversy  was  subject  to  be  appropriated  by  a  New  Madrid 
warrant  on  the  20th  of  October,  1826,  when  Peltier  made  his 
location. 

Under  various  acts  of  Congress  up  to  the  26lb  of  May,  1829, 
Spanish  or  French  titles  which  had  been  duly  filed  by  the 
recorder  of  land  titles  were  reserved  from  sale.  Those  acts  are 
referred  to  in  the  case  of  Stoddard  v.  Chambers.  At  that  period, 
all  claims  which  had  not  received  the  sanction  of  the  govern- 
ment were  barred.  On  the  9th  of  July,  1832,  an  act  was  passed 
"for  the  final  adjustment  of  land  titles  in  Missouri,"  which 
provided  that  the  recorder  of  land  titles,  with  two  commission- 
ers to  be  appointed,  should  examine  all  the  unconfirmed  claims 
to  land  in  Missouri,  which  had  heretofore  been  filed  in  the 
office  of  the  said  recorder,  according  to  law,  founded  upon  any 
French  or  Spanish  grant,  &c.,  issued  prior  to  the  10th  of 
March,  1804."  And  they  were  required  to  class  the  claims  so 
as  to  "  state  in  the  first  class  what  claims,  in  their  opinion, 
should  in  fact  have  been  confirmed,  according  to  the  laws, 
usages,  and  customs  of  the  Spanish  government,  and  the  piac- 
tice  of  the  Spanish  authorities  under  them ;  and  secondly,  wfast 
claims,  in  their  opmion,  are  destitute  ^f  merit,  law,  or  equity.*' 
And  after  the  report,  the  lands  in  the  first  class  shall  continue 
to  be  reserved  from  sale  as  heretofore,  until  the  decision  of 
Congress  shall  be  made  against  them ;  but  the  second  class  was 
declared  to  be  subject  to  sale  as  other  public  lands. 

This  act  reserved  from  sale,  necessarily,  all  claims  which  had 
been  duly  filed,  until  the  final  report  of  the  commissioners ;  and 
those  which  were  embraced  in  the  first  class,  until  Congress 
should  reject  them.  In  the  case  of  Stoddard  v.  Chambers,  the 
court  say,  in  reference  to  Peltier's  location,  -^^ ''  It  was  made  on 
land  not  liable  to  be  thus  appropriated,  but  which  was  expressly 
reserved ;  and  this  was  the  case  when  the  patent  was  issued. 
Had  the  entry  been  made,  or  the  patent  been  issued,  after  the 
26th  of  May,  1829,  when  the  reservation  ceased,  and  before  it 
was  revived  by  the  act  of  1832,  the  title  of  the  defendant  could 
not  be  contested.  But  at  no  other  interval  of  time,  from  the 
location  of  Bell  until  its  confirmation  in  1836,  was  the  land 
claimed  by  him  liable  to  be  appropriated  in  satisfaction  of  a 
New  Madrid  warrant." 

The  defendants'  counsel  suppose,  that,  if  the  location  of  the 
New  Madrid  claim  was  void,  the  patent,  though  issued  within 
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the  time  above  stated,  could  have  conveyed  no  title.  The  New 
Madrid  lopation  was  void  because  it  interfered  with  the  Spanish 
title.  When  that  title  was  barred  by  the  lapse  of  time,  the 
government,  by  issuing  of  a  patent,  would  have  sanctioned  the 
New  Madrid  claim,  and  no  one  could  have  contested  it,  —  as 
between  the  government  and  the  claimant  no  controversy  could 
exist.  By  the  patent,  he  only  acquired  what  his  certificate  en- 
titled him  to.  And  the  right,  thus  made  complete,  could 
not  have  been  affected  by  any  subsequent  act  of  Congress. 
The  government  might  have  withheld  the  patent,  on  the 
ground  that  the  New  Madrid  certificate  had  been  improperly 
located ,-  but  that  not  being  done,  the  patent  gave  an  indispu- 
table title. 

It  is  insisted  that  the  New  Madrid  location,  if  made  on  lands 
reserved  from  sale  by  reason  of  the  Spanish  claim,  became 
valid,  so  soon  as  the  bar  was  complete  against  that  claim.  But 
this  consequence  would  not  seem  to  follow.  If,  during  the 
bar,  no  act  was  done  by  the  government  to  confirm  the  New 
Madrid  claim,  nor  by  the  claimant  to  perfect  his  title,  a  removal 
of  the  bar  would  not  prejudice  any  newly  acquired  right.  And 
this  only  could  prevent  the  renewal  of  the  reservation  by  Con- 
gress. '  By  such  a  renewal,  a  preference  was  given  to  the 
Spanish  claim,  which  was  an  exercise  of  legislative  discretion. 
Congress  might  have  excepted  from  this  reservation  lands 
covered  by  New  Madrid  locations ;  but  this  not  having  been 
done,  the  Spanish  claim  was  revived,  and  placed  on  the  same 
footing  as  before  the  bar. 

It  is  insisted,  that,  as  Bell's  concession  was  surveyed  without 
authority,  it  was  no  notice  to  Peltier,  though  recorded.  The 
act  of  1806,  as  before  remarked,  authorized  the  commissioners 
to  direct  such  surveys  as  they  may  think  necessary  to  be  exe- 
cuted, for  the  purpose  of  deciding  on  claims  presented  for  their 
decision ;  but  where  a  private  survey  had  been  made,  they  had 
the  power  to  adopt  it,  as  was  done  in  this  case.  And  such  sur- 
vey, being  placed  upon  record  by  the  recorder,  seems  to  have 
been  a  reasonable  notice,  within  the  acts  of  Congress. 

But  it  is  contended,  that  the  proviso  in  the  act  of  1836, 
which  confirmed  the  Spanish  and  French  claims  reported  by 
the  commissioners,  embraces  Peltier's  New  Madrid  location. 
The  words  of  the  proviso  are,  '<  that  if  it  should  be  found  that 
any  tract  confirmed,  or  any  part  thereof,  had  been  previously 
located  by  any  other  person  or  persons,  under  any  law  of  the 
United  States,  or  had  been  surveyed  or  sold  by  the  United 
States,  that  act  should  confer  no  title  on  such  lands,  in  oppo- 
sition to  the  rights  acquired  by  such  location  or  purchase." 
31* 
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In  the  case  of  Stoddard  v.  Chambers,  this  court  held,  that 
*'  a  location  under  the  law  of  the  United  States  "  must  be  <'  in 
conformity  with  it."  But  this,  it  is  insisted,  is  not  the  true 
construction  of  the  proviso.  That  "  und^r  the  law  "  does  not 
mean,  "  in  pursuance  of  it,"  or  ^'  in  conformity  with  it,"  but  an 
act  assumed  to  be  done  under  it. 

The  word  under  has  a  great  variety  of  meanings.  But  the 
sense  in- which  it^was  used  in  the  proviso  is,  *' subject  to  the 
law."  We  are  under  the  laws  of  the  United  States,  that  is, 
we  are  subject  to  those  laws.  We  live  under  a  certain  juris- 
diction, that  is,  we  are  subject  to  it.  The  proviso  declares, 
that  the  act  shall  not  confer  a  title,  "  in  opposition  to  the  rights 
acquired  under  the  laws  of  the  United  States."  This  would 
seem  to  be  conclusive,  as  no  right  can  be  acquired  under  a  law 
which  is  not  in  pursuance  of  it.  If  the  New  Madrid  location, 
was  made  in  violation  of  the  law,  it  is  not  perceived  how  any 
right  could  be  acquired  under  it. 

The  judgment  of  the  Circuit  Court  is  afiirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Missouri,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs. 


Edmund  B.  Caldwell,  siraviTiNG  Partner  of  James  Ltnd,  Jr.  and 
Company,  Plaintiff  in  error,  v.  The  United  States. 

In  this  case,  the  court  below  instrncted  the  jary,  that,  if  the  goods  were  frandulentlj 
entered,  it  was  no  matter  in  whose  possession  they  were  when  seized,  or  whether 
the  United  States  had  made  an  election  between  the  penalties,  and  that  the  for- 
feiture took  place  when  the  fraud,  if  any,  was  committed,  and  the  seller  of  the 
goods  could  convey  no  title  to  the  purchaser. 

This  instruction  was  right  in  respect  to  the  sixty-eighth  section  of  the  act  of  1799 
(I  Stat,  at  Lar^,  677),  as  the  penalty  is  the  forfeiture  of  the  goods  without  an  al- 
ternative of  their  value^  but  wrong  as  the  instruction  applies  to  the  sixty-sixth  section 
of  the  same  act,  —  as  the  forfeiture  under  it  is  either  the  goods  or  their  value. 

Under  the  sixty-eighth  section,  the  forfeiture  is  the  statutory  transfer  of  right  to  the 
goods  at  the  time  the  offence  is  committed.  The  title  of  the  United  States  to  the 
goods  forfeited  is  not  consummated  until  after  Judicial  condemnation,  but  the 
right  to  Oiem  relates  backwards  to  the  time  the  offence  was  committed,  so  as  to 
avoid  all  intermediate  sales  of  them  between  the  commission  of  the  offence  and 
condemnation. 

But  under  the  sixt^-sixth  section  of  the  act,  in  which  the  forfeiture  is  the  goods  or 
their  vo/ue,  the  United  States  have  no  title  in  the  goods,  until  an  election  has  been 
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made  either  to  recorer  the  goodf  or  their  Talne.  Therefore,  under  that  aectton, 
an  J  rights  in  the  goods  aoqnired  bond  JUk  bj  third  persons  in  the  mean  time  ere 
protected. 
The  claimants  prayed  the  court  to  instmct  the  jnry,  that  the  United  States  were  not 
entitled  to  recover  nnder  the  first  and  second  counts  of  the  information  founded 
on  the  fiftieth  section,  unless  the  goods  were  unladen  and  delivered  without  per- 
mits. The  jury  was  told,  in  reply,— "If  the  permits  were  obtained  by  fraud  and 
improper  means,  they  were  of  no  effect,  and  a  mere  nullity.  The  United  States 
are  entitled  to  recover,  if  the  goods  were  imported  with  the  view  to  defraud  the 
revenues."  Whether  or  not  the  permits  were  obtained  by  fraud  or  improper  means 
was  a  point  in  the  cause  for  the  jury  to  decide,  and  what  the  court  said  upon  the 
nrayer  was  virtually  saying  to  the  jury,  that  a  verdict  might  be  returned  upon  the 
first  and  second  counts  against  the  claimants,  and  that  they  were  liable  to  the 
penalties  of  the  act  for  unlading  goods  without  a  permit,  without  saying  if  they 
thought  that  there  was  evidence  enough  lo  prove  the  fact  against  them. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  case  was  this. 

In  August,  1839,  the  attorney  of  the  United  States  filed  an 
information  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania,  against  thirty-five  remnants 
of  pieces  of  cloths  and  cassimere,  that  had'been  seized  at  th^ 
store  of  James  Lynd,  Jr.  &  Co. 

The  information  contained  thirteen  counts. 

1.  Charged,  That  the  goods  were  brought  from  a  foreign  port 
into  some  port  or  place  in  the  United  States,  to  the  attorney  of 
the  United  States  yet  unknown,  and  were  unladen  and  deliv- 
ered from  the  vessel  in  which  they  had  been  brought,  without 
any  permit  or  special  license  from  the  collector  or  naval  ofiicer 
or  any  other  competent  ofiicer  of  the  customs.  Act  of  1799, 
^  50  (1  iStat.  at  Large,  665). 

2.  Charged,  That  the  goods  were  brought  into  the  port  of 
New  York,  and  there  unladen  and  delivered  without  a  permit. 
Actof  1799,  ^50  (Ibid.). 

3.  That  the  said  goods  were  found  concealed  in  a  certain 
store  in  the  occupation  of  William  Blackbume  &  Co.,  at  the 
port  of  Philadelphia,  the  duties  on  said  goods  not  having  been 
paid  or  secured  to  be  paid.  Act  of  1799,  ^  68  (1  Stat,  at 
Large,  677). 

4.  That  the  said  goods  were,  on  their  importation,  entered  at 
the  oflSce  of  the  collector  of  New  York ;  and  that  on  each  and 
every  of  the  entries,  an  invoice  of  the  goods  included  in  the  en- 
try was  produced  and  left  with  the  collector.  That  the  said 
goods  were  not  invoiced  according  to  the  actual  cost  thereof  at 
the  place  of  exportation,  but  were  invoiced  at  a  less  sum  than 
the  actual  cost,  with  design  to  evade  the  duties  thereupon,  or 
some  part  thereof.    Act  of  1799,  ^  66  (1  Stat,  at  Large,  677). 
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6.  That  entries  of  the  said  goods,  at  the  time  of  their  impor- 
tation, were  made  at  the  office  of  the  collector  of  New  York ; 
and  that  on  each  of  the  entries  an  invoice  of  the  goods,  &c., 
was  produced  and  left  with  the  said  collector.  That  all  and 
each  of  the  said  invoices  so  produced,  and  all  and  each  of  the 
several  packages,  in  each  and  every  of  the  said  invoices  in  which 
the  said  goods  were  imported,  were  made  up  with  intent,  hy  a 
false  valuation,  to  evade  and  defraud  the  revenue  of  the  United 
States.     Act  of  1830  (4  Stat,  at  Large,  410). 

6.  That  entries  of  the  said  goods,  at  the  time  of  their  impor- 
tation, were  made  at  the  office  of  the  collector  of  New  York ; 
that  on  each  of  the  entries  an  invoice  of  the  goods  was  produced 
and  left  with  the  collector ;  that  all  and  each  of  the  said  invoices 
were  made  up  with  intent,  by  a  false  valuation,  to  evade  and 
defraud  the  revenue  of  the  United  States.  Act  of  1830,  ^  4 
(4  Stat,  at  Large,  410). 

7.  That  all  and  each  of  the  several  packages  contained  in 
each  and  every  of  the  entries,  and  each  and  every  of  the  in- 
voices so  produced,  were  made  up  with  intent,  by  a  false  valua- 
tion, to  evade  and  defraud  the  revenue.  Act  of  1830,  ^  4  (4 
Stat,  at  Large,  410). 

8.  Charges  that  the  invoices  were  made  up  by  a  false  exten- 
sion, to  evade  and  defraud  the  revenue  of  the  United  States. 
Act  of  1830  (4  Stat,  at  Large,  410.) 

9.  That  the  goods,  &c.,  being  composed  wholly  or  in  part  of 
wool  or  cotton,  were  entered,  at  the  times  of  their  importation, 
at  the  office  of  the  Collector  of  New  York ;  that  invoices  were 
produced  and  left  with  the  collector ;  that  all  and  each  of  the 
packages  in  each  and  every  of  the  invoices,  and  each  and  every 
of  the  entries,  were  made  up  with  intent  to  evade  and  defraud 
the  revenue  of  the  United  States.  Act  of  1832  (4  Stat,  at 
Large,  593). 

10.  As  amended,  the  same  with  the  4th. 

11.  As  amended,  the  same  with  the  6th. 

12.  As  amended,  the  same  with  the  7th. 

13.  As  amended,  the  same  with  the  9th. 

To  this  information  the  claimants  put  in  three  pleas :  — 
1st.  Traversing  the  several  causes  of  forfeiture  alleged. 
2d.  The  second  plea,  which  was  to  all  the  counts  save  the 
two  first,  alleged  that  claimants,  prior  to  goods  being  seized, 
had  bofia  fide  purchased  the  goods  for  full  value,  without  any 
notice  or  loiowledge  of  their  being  liable  to  seizure  or  forfeit- 
ure, under  or  by  an  act  of  Congress,  entitled  '^  an  act  to  regu- 
late the  collection  of  duties  on  imports  and  tonnage,"  from  per- 
sons having  the  ostensible  ownership  of  them,  and  that  at  the 
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time  of  seizure  the  goods  were  in  no  way  whatever  concealed, 
within  the  meaning  of  any  act  of  Congress. 

3d.  The  third  plea  alleged  that  the  goods,  prior  to  their  seiz- 
ure, had  been  duly  entered,  passed  through  the  custom-housOi 
&c.,  the  duties  imposed  paid,  and  the  goods  thereupon  deliv* 
ered  to  the  importers ;  that  afterwards  the  several  packages,  of 
which  these  goods  formed  part,  were  broken  up  and  divided ; 
that  subsequently  these  goods  were  at  sundry  times  purchased 
bonijidey  and  for  full  value,  from  persons  havmg  the  ostensible 
ownership  of  same,  and  without  notice  or  knowledge  that  they 
were  liable  to  seizure  or  forfeiture  under  any  act  of  Congress 
for  any  cause ;  that  no  part  of  the  goods  had  been  imported  or 
entered  by  the  claimants ;  that  at  the  time  of  seizure  they  were 
not  in  original  packages,  nor  concealed,  but  openly  exposed  f<^ 
sale. on  the  shelves  of  claimants'  store. 

To  the  first  of  these,  the  United  States  joined  issue. 

To  the  second  and  third  demurred  generally,  and  claimants 
joined  in  demurrer. 

These  two  pleas  denying  every  cause  of  forfeiture  except  the 
single  one  of  the  goods  having  been  falsely  invoiced,  it  is  be- 
lieved that  all  the  material  questious  afterwards  arising  on  the 
trial  of  the  cause  are  raised  by  these  demurrers ;  but  for  great- 
er caution,  the  same  points  were  again  raised  on  the  trial,  in  the 
shape  of  exceptions  to  the  judge's  charge  and  otherwise. 

On  the  trial  it  appeared  that  James  Lynd,  Jr.  6c  Co.  kept  a 
wholesale  and  retail  dry  goods  store  in  Philadelphia,  and  were 
in  the  habit  of  purchasing  goods  from  W.  Blackburne  6c  Co. 
and  John  Taylor,  Jr. ;  that  at  the  time  of  the  seizure,  the  officer 
inquired  for  and  took  from  them,  at  their  store,  all  the  goods 
which  had  been  purchased  from  Blackburne  &  Co.,  or  from 
John  Taylor,  Jr. ;  and  that  the  goods  seized  were  at  the  time 
distributed  among  other  goods  in  single  pieces  and  parts  of 
pieces,  on  the  shelves  of  claimants'  store,  for  sale,  without  any 
appearance  of  concealment  whatever.  'Evidence  was,  under 
objections,  offered  to  show  that  part  of  the  goods  seized  corre- 
sponded in  numbefs  with  pieces  forming  parts  of  various  in- 
voices that  had  been  in  1838  and  1839  fraudulently  entered  by 
Blackburne  and  Taylor,  at  prices  below  their  value  in  England, 
whence  they  had  been  exported. 

There  was  no.  evidence  of  any  other  cause  of  forfeiture  what- 
ever. 

For  the  purpose  of  fixing  the  fraud,  evidence  was  likewise 
given,  under  similar  objections,  of  other  fraudulent  invoices 
made  about  the  same  time  by  Blackburne  and  Taylor,  and  like- 
wise of  conversations  with  Blackburne  some  days  before  the 
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seizure,  about  other  invoices  and  other  goods,  and  the  conceal- 
ment of  said  other  goods  from  the  officers. 

There  was  no  attempt  to  show  that  the  claimants  had  any 
part  in  this  concealment,  nor  in  the  making  of  the  false  entries ; 
but,  on  the  contrary,  it  appeared  that  the  goods  had  been  fairly 
and  band  fide  purchased  and  settled  for  before  the  seizure. 

The  claimants  contended,  that  where  goods  are  imported,  en- 
tered at  the  custom-house,  duties  imposed  and  paid  according 
to  such  entry,  and  a  permit  and  license  thereupon  granted,  un- 
der which  the  goods  are  delivered  to  the  importer,  the  original 
packages  subsequently  broken,  and  part  of  them  sold  to  a  bonS 
fide  purchaser  without  notice,  and  before -the  United  States  had 
made  any  election,  the  goods  so  sold  are  not  liable  to  seizure  in 
the  hands  of  such  bona  fide  holder,  though  they  may  have  been 
fraudulently  entered  by  being  invoiced  below  their  actual  cost; 
&c. 

The  attorney  of  the  United  States  contended,  on  the  con- 
trary, that,  from  the  moment  the  fraudulent  entry  was  made, 
the  goods  became  forfeited,  and  the  title  of  the  United  States 
accrued  so  as  to  defeat  the  right  of  a  subsequent  band  fide  pur- 
chaser without  notice,  and  that  when  the  goods  are  delivered 
under  a  permit  obtained  under  such  fraudulent  entry,  it  is  as 
though  no  permit  had  been  given,  and  the  goods  had  been  de- 
livered without  permit. 

The  counsel  for  the  claimants  asked  the  court  to  instruct  the 
jury,— 

First.  That  there  cannot  be  a  forfeiture  of  the  goods  under 
the  fourth  section  of  the  act  of  1830,  nor  under  the  fourteenth 
section  of  the  act  of  1832,  unless  the  information  alleges,  and 
the  United  States  have  proved,  all  the  special  circumstances  of 
the  examination  and  detection  of  the  fraud,  under  the  authority 
of  the  collector,  in  the  manner  pointed  out  in  said  acts  of  Con- 


On  which  the  court  instructed  the  jury,  —  This  is  correct ; 
but  there  may  be  a  forfeiture  under  the  act  of  1799. 

Second.  That  the  probable  cause  mentioned  in  the  seventy- 
first  section  of  the  act  of  Congress  af  1799*,  chapter  22,  refers 
to  the  right  of  seizure  under  said  act ;  and  the  right  of  seizure 
depends  on  the  fact,  whether,  at  the  time  of  their  being  seized, 
the  goods  were  concealed  within  the  meaning  of  the  sixty- 
eighth  section  of  said  act. 

On  which  the  court  i».structed  the  jury,  —  This  ia  not  law 
as  applied  to  this  case.  The  probable  cause  applies  to  all  cases 
of  seizure  for  any  fraud  under  any  of  the  revenue  laws,  and 
any  section  of  any  such  law.     Whether  there  was  probable 
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cause  for  the  prosecution  does  not  depend  upon  whether  there 
was  originally  ground  for  the  seizure  or  not,  but  upon  the  proot 
at  the  trial  in  support  of  the  prosecution. 

Third.  That  the  term  concealed^  in  daid  sixty-eighth  section, 
applies  only  to  articles  intended  to  be  secreted  and  withdrawn 
from  public  view,  on  account  of  the  duties  not  having  been 
paid,  or  secured  to  be  paid,  or  from  some  other  fraudulent 
motive  ;  which  the  court  answered  affirmatively. 

Fourth.  That  if  the  goods  were  not  so  concealed,  nor  any 
probable  cause  to  suspect  their  concealment  at  the  time  of  their 
seizure,  the  burden  of  proof  is  upon  the  United  States ;  that 
neither  the  existence  oi  probable  cause  to  suspect  that  goods, 
upon  which  the  duties  had  not  been  paid,  or  secured  to  be 
paid,  were  in  possession  of  the  claimants,  nor  the  fact  that 
goods  were  found  in  their  possession  which  bad  been  fraudu- 
lently invoiced  or  entered,  is  sufficient  to  justify  a  seizure  un- 
der said  sixty-eighth  section,  unless  the  goods  were  concealed 
by  them,  or  they  were  parties  or  privies  to  the  false  invoices  or 
entries. 

On  which  the  court  instructed  the  jury,  —  This  is  not  the 
law.  The  burden  of  proof  is  not  upon  the  United  States, 
though  the  goods  may  not  have  been  concealed,  nor  any  probable 
cause  to  suspect  their  concealment  at  the  time  of  their  seizure, 
if  there  was  probable  cause  to  believe  the  duties  upon  them 
had  not  been  paid  or  secured. 

Fifth.  That  if  the  goods  seized  had  been  fairly  and  bonajide 
purchased  by  the  claimants,  without  any  knowledge  by  them 
of  their  being  liable  to  seizure  on  the  part  of  the  United  States, 
and  were,  at  the  time  of  the  seizure,  openly  exposed  "by  them 
for  sale  in  their  store,  the  United  States  cannot  recover  under 
the  sixty-sixth  or  sixty-eighth  section  of  said  act  of  1799,  even 
though  the  goods  had  been  fraudulently  or  falsely  invoiced 
or  entered,  provided  the  claimants  were  in  no  way  parties 
thereto. 

On  which  the  court  instructed  the  jury,  —  This  is  not  the 
law.  If  the  goods  were  fraudulently  entered,*  it  is  no  matter  in 
whose  possession  they  were  when  seized ;  the  forfeiture  took 
place  when  the  fraud,  if  any,  was  committed,  and  the  seller 
could  convey  no  title  to  the  purchaser. 

Sixth.  That  even  though  the  goods  in  question  had  been 
invoiced  at  less  than  actual  cost  thereof  at  the  place  of  exporta* 
tion,  with  design  to  evade  the  duties  thereupon,  the  United 
States  had  no  title  in  the  goods  until  they  made  their  election, 
either  to  recover  the  goods  themselves,  or  the  value  thereof; 
and  that  any  rights  in  said  goods  acquired  bonStJide  by  third 
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persons  in  the  mean  time  are  protected  against  the  right  of 
forfeiture  under  this  section. 

On  which  the  court  instructed  the  jury, — This  is  not  the 
law.  The  title  of  the  United  States  vested  at  the  time  the 
fraud,  if  any,  was  committed,  and  the  law  authorized  them  to 
seize  the  goods  wherever  they  might  be  found. 

Seventh.  That  the  United  States  are  not  entitled  to  recover 
under  the  first  and  second  counts  of  the  information,  unless  the 
goods  were  unladen,  and  delivered  without  permits. 

On  which  the  court  charged, — If  the  permits  were  obtained 
by  fraud  and  improper  means,  they  are  of  no  effect,  and  a  mere 
nullity.      The  United  States  are  entitled  to  recover,  if  the . 
goods  were  imported  with  the  view  to  defraud  the  revenue. 

Eighth.  That  the  burden  of  proof  in  this  case,  under  the 
seventy-first  section  of  the  act  of  1799,  is  upon  the  United 
States. 

On  which  the  court  charged,  —  This  is  not  so  j  the  burden 
of  proof  is  on  the  claimants. 

The  counsel  for  claimants  also  asked  the  court  to  charge,  — 

Ninth.  That  the  claimants  are  not  bound  to  prove  the  inno- 
cence of  intent  of  the  importers  in  making  the  invoices. 

Tenth.  The  claimants  are  not  bound  to  prove  the  actual 
cost  or  value  of  the  goods  at  the  place  of  exportation. 

Eleventh.  The  claimants  are  not  bound  to  prove  innocence 
of  intent  of  the  importers  in  making  their  invoices,  nor  the 
actual  cost  at  the  place  of  exportation  when  they  were  ap- 
praised at  the  custom-house. 

Twelfth.  That  the  permits,  and  the  delivery  of  these  goods 
from  the  custom-house,  is  a  bar  in  all  cases  against  any  for- 
feitures, except  where  the  claimants  are  parties  or  privies  to  the 
fraud  in  obtaining  them,  or  had  knowledge  of  the  same. 

Thirteenth.  If  the  vendor  is  liable  to  the  claimants  of  the 
goods  seized  for  indenmity  for  the  forfeiture  of  them,  the  seiz- 
ure does  not  invalidate  the  sale,  or  impair  the  title  of  claim- 
ants thereto. 

But  the  court  refused  so  to  charge  the  jury,  and  further 
charged, — 

That  the  United  States  have  shown  probable  cause  for  this 
prosecution,  and  the  claimants  are  bound  to  prove  the  inno-. 
cence  of  intent  of  the  importers  in  making  the  invoices.  That 
.  they  are  bound  to  prove  the  actual  cost  or  value  of  the  goods 
at  the  place  of  exportation,  even  though  they  were  appraised  at 
the  custom-house.  That  the  granting  permits,  and  delivery  of 
these  goods  from  the  custom-house,  is  not  a  legal  bar  against 
forfeiture  in  all  cases,  except  where  the  claimants  are  parties  or 
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privies  to  the  fraud  in  obtaining  them,  or  had  knowledge  of  the 
same.  And,  as  to  the  thirteenth  point,  that  if  the  goods  were 
fraudulently  entered,  no  title  passed  to  the  claim^ts. 

And  thereupon  the  counsel  for  the  said  claimants  did  then 
and  there  except  to  the  aforesaid  charge  and  opinion  of  the 
court. 

Under  these  instructions  of  the  court,  the  jury  found  a  ver- 
dict for  the  United  States,  under  the  act  of  1799,  ch.  22,  sec.  50 
and  66,  as  to  all  the  goods  contained  in  the  libel,  except  two 
pieces  of  cloths,  as  to  which  they  found  for  the  claimants.  The 
judgment  of  the  District  Court  followed  the  finding  of  the  jury. 

Upon  the  exceptions  above  stated,  the  case  went  up  to  the 
Circuit  Court,  which,  on  the  9th  of  November,  1846,  affirmed 
the  judgment  of  the  District  Court,  and  a  writ  of  error  brought 
the  case  up  to  this  court. 

It  was  argued  by  Mr.  Fallon,  for  the  plaintiff  in  error,  and 
by  Mr,  Johnson  (Attorney-General),  for  the  United  States. 

Mr.  Fallon,  for  the  plaintiff  in  error,  made  the  following 
points :  — 

1.  That  the  court  below  erred  in  not  giving  judgment  in 
their  favor  on  the  demurrers. 

2.  That  the  learned  judg6  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  if  the  goods  were  not, 
within  the  meaning  of  the  sixty-eighth  section  of  the  act  of 
1799,  concealed,  nor  any  probable  cause  to  suspect  their  con- 
cealment at  the  time  of  their  seizure,  the  burden  of  proof  is 
upon  the.  United  States ;  that  neither  the  existence  of  probable 
cause  to  suspect  that  goods,  upon  which  the  duties  had  not 
been  paid,  or  secured  to  be  paid,  were  in  the  possession  of  the 
claimants,  nor  the  fact  that  goods  were  found  in  their  posses- 
sion which  had  been  fraudulently  invoiced  or  entered,  are  suffi- 
cient to  justify  a  seizure  under  said  sixty-eighth  section,  unless 
the  goods  were  concealed  by  them,  or  they  were  parties  or 
privies  to  the  false  invoices  or  entries ;  and  in  charging,  on  the 
contrary,  that  this  is  not  the  law ;  the  burden  of  proof  is  jiot 
upon  the  United  States,  though  the  goods  may  not  have  been 
concealed,  nor  any  probable  cause  to  suspect  their  concealment 
at  the  time  of  their  seizure,  if  there  was  probable  cause  to  be- 
lieve the  duties  upon  them  had  not  been  paid  or  secured. 

3.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  if  the  goods  seized  had 
been  fairly  and  bond  fide  purchased  by  the  claimants,  without 
any  knowledge  by  them  of  their  being  liable  to  seizure  on  the. 
part  of  the  United  States,  and  were,  at  the  time  of  the  seizure, 
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openly  exposed  by  them  for  sale  in  their  store,  the  United 
States  cannot  recover  under  the  sixty-sixth  or  sixty-eighth  sec- 
tion of  said  act  of  1799,  even  though  the  goods  had  been 
fraudulently  or  falsely  invoiced  or  entered,  provided  the  claim- 
ants were  in  no  way  parties  thereto ;  and  in  charging,  on  the 
contrary,  that  this  is  not  the  law,  and  that  if  the  goods  were 
fraudulently  entered,  it  was  no  matter  ia  whose  possession  they 
were  when  seized ;  the  forfeiture  took  place  when  the  fraud, 
if  any,  was  committed,  and  the  seller  could  convey  no  title  to 
the  purchaser. 

4.  That  .the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  even  though  the  goods 
in  question  had  been  invoiced  at  less  than  actual  cost  thereof 
at  the  place  of  exportation,  with  design  to  evade  the  duties 
thereupon,  the  United  States  had  no  title  in  the  goods  until 
they  made  their  election  either  to  recover  the  goods  themselves 
or  the  value  thereof;  and  that  any  rights  in  said  goods  acquired 
bond  fide  by  third  persons  in  the  mean  time  are  protected 
against  the  right  of  forfeiture  under  this  section ;  and  in  charg- 
ing, on  the  contrary,  that  this  is  not  the  law,  and  that  the  title 
of  the  United  States  vested  at  the  time  the  fraud,  if  any,  was 
committed,  and  the  law  authorized  them  to  seize  the  goods 
wherever  they  might  be  found. 

6.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  the  United  States  are 
not  entitled  to  recover  under  the  first  and  second  counts  of  the 
information,  unless  the  goods  \/ere  unladen  and  delivered  with- 
out permits ;  and  in  charging,  on  the  contrary,  that  if  the  per- 
mits were  obtained  by  fraud  and  improper  means,  they  are  of 
no  effect,  and  a  mere  nullity,  and  that  the  United  States  were 
entitled  to  recover,  if  the  goods  were  imported  with,  a  view  to 
defraud  the  revenue. 

6.  That  the  learned  judge  erred  in  not  instructing  the  jury  as 
requested  by  claimants'  counsel,  that  the  burden  of  proof  in 
this  case,  under  the  seventy-first  section  of  the  act  of  1799,  is 
upon  the  United  States  ;  and  in  charging,  on  the  contrary,  that 
the  burden  of  proof  was  on  the  claimants. 

7.  That  the  learned  judge  erred  in  not  instructing  the  jury, 
as  requested  by  claimants'  counsel,  that  the  claimants  were  not 
bound  to  prove  .the  innocence  of  intent  of  the  importers  in 
making  the  invoices ;  that  the  claimants  were  not  bound  to  prove 
the  actual  cost  or  value  of  the  goods  at  the  place  of  exporta- 
tion ;  that  the  claimants  were  not  bound  to  prove  innocence  of 
intent  of  the  importers  in  making  their  invoices,  nor  the  actual 
cost  at  the  place  of  exportation  when  they  were  appraised  at 
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the  custom-house ;  that  (he  peraiits,  and  the  delivery  of  the 
goods  at  the  custom-house  is  a  bar  in  all  cases  against  for- 
feitures, except  where  the  claimants  are  parties  or  privies  to 
the  fraud  in  obtaining  them,  or  had  a  knowledge  of  the  same, 
and  that  if  the  vendor  is  liable  to  the  claimants  of  the  goods 
seized  for  indemnity  for  the  forfeiture  of  them,  the  seizure 
does  not  invalidate  the  sale,  or  impair  the  title  of  claimants 
thereto. 

8.  That  the  learned  judge  erred  in  charging  the  jury,  that 
the  United  States  have  shown  probable  cause  for  this  prosecu- 
tion, and  the  claimants  are  bound  to  prove  the  innocence  of  in- 
tent of  the  importers  in  making  the  invoices.  That  they  are 
bound  to  prove  the  actual  cost  or  value  of  the  goods  at  the 
place  of  exportation,  even  though  they  were  appraised  at  the 
custom-house. 

9.  That  the  learned  judge  erred  in  charging  the  jury,  that 
the  granting  permits  and  delivery  of  these  goods  from  the  cus- 
tom-house is  not  a  legal  bar  against  forfeiture  in  all  cases,  ex- 
cept where  the  claimants  are  parties  or  privies  to  the  fraud  in 
obtaining  them,  or  had  knowledge  of  the  same. 

10.  That  the  learned  judge  erred  in  charging  the  jury,  that, 
as  to  the  thirteenth  point,  if  the  goods  were  fraudulently  en- 
tered, no  title  passed  to  the  claimants. 

11.  The  plaintiflf  in  error  further  submits,  that  the  case  of 
Wood  V.  United  States,  16  Peters,  342,  in  no  way  rules  the 
present  case  ;  that  the  claimant  in  that  case  was  the  same  per- 
son who  had  made  the  false  entry,  he  having  entered  them  on 
his  own  oath  as  goods  of  which  he  was  the  actual  owner.  (See 
page  346.)  It  is  therefore  submitted,  that  the  language  of  the 
court  there  applies  only  to  a  case  where  the  party  making  the 
false  entry  is  himself  the  claimant,  and  not  to  a  case  like  the 
present,  where  the  goods  are  claimed  by  a  bond  fide  purchaser 
without  notice.     (See  16  Peters,  361-366.) 

12.  That  the  learned  judge  erred  in  admitting  in  evidence 
the  acts  and  declarations  of  John  Taylor,  Jr.,  and  Wm.  Black- 
burne  &  Co.,  tending  to  show  fraud  in  the  entry  or  conceal- 
ment of  other  goods  than  those  in  the  invoices  of  which  the 
goods  in  question  formed  part. 

In  support  of  these  points  Mr,  Fallon  made  the  following 
observations. 

It  is  contended  that,  at  common  law,  forfeitures  have  no  re- 
lation back  to  time  of  the  offence  (except  in  cases  of  suicide, 
&c.).  See  4  Black.  Com.  421 ;  Co.  Litt.  390  6,  391  a;  also 
authorities  collected  by  Mr.  Justice  Story,  in  United  States  v. 
1960  Bags  of  CoflFee,  8  Cranch,  406,  408,  411,  412;  and  by 
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Judge  Winchester,  in  United  States  v.  Gnindy,  3  Cranch,  356, 
363,  in  note.  And  though  it  may  be  admitted  that  Congress 
may  so  provide,-  that  the  title  shall,  by  reason  of  the  forfeiture, 
relate  so  as  to  vest  from  the  time  of  the  offence  committed, 
such  is  not  the  provision  of  the  law  under  consideration. 

The  sixty-sixth  section  of  the  act  of  1799,  (1  Stat,  at  Lai^e, 
677,)  on  which  alone  this  case  can  be  sustained,  provides,  that, 
in  case  of  a  false  invoice  of  goods,  with  design  to  evade  the 
duties  thereon,  "  such  goods,  or  the  value  thereof,  to  be  recov- 
ered of  the  person  making  entry,  shall  be  forfeited,"  showing 
that  it  was  intended  that  government  should  make  an  election 
to  take  either  goods  or  value  from  the  person  making  entry. 
They  certainly  could  not  take  both,  and  their  right  to  either 
being  precisely  equal,  neither  becomes  vested  in  them  till  election 
made.  See  opinion  of  the  court,  construing  the  fourth  section 
of  the  act  of  1792,  (1  Stat,  at  Large,  289,)  containing  words 
precisely  alike,  -"  the  ship  or  its  value,  to  be  recovered  of  the 
person  making  the  oath,  shall  be  forfeited."  This  right  of 
election,  it  was  held  by  the  court,  negatived  the  argument  that 
Congress  intended  that  the  title  should  vest  from  time  of  of- 
fence committed,  and  protected  a  bona  fide  purchaser,  who 
bought  before  election  made.  In  this  respect,  this  case  is  dis- 
tinguished from  the  cases  of  United  States  v.  1960  Bags  of  Cof- 
fee, 8  Cranch,  396,  where,  in  the  absence  of  words  giving  a 
right  of  election,  from  the  fifth  section  of  the  act  of  1809,  (2 
Stat,  at  Large,  520,)  the  title  was  held  to  vest  from  time  of 
offence  committed.  See  p.  398,  ibid.  To  the  same  effect  is 
Gelston  v,  Hoyt,  3  Wheat.  311.  In  confirmation  of  these 
views,  the  court  is  referred  to  the  68th  section  of  the  act  of 
1799,  (1  Stat,  at  Large,  678,)  which  imposes  heavy  penalties 
on  parties  to  pretended  sales  ;  a  precaution  hardly  necessary,  if 
it  were  not  that  a  bond  fide  sale  without  notice  would  defeat 
the  recovery  by  the  United  States. 

It  is  submitted,  that  the  language  of  the  court  in  Wood  v. 
United  States,  l6  Peters,  365,  where  it  is  held  that  the  forfeit- 
ure accrues  upon  making  the  fal^se  invoice,  in  na  way  conflicts 
with  the  present  argument.  In  that  case  the  claimant  was  the 
very  party  who  had  made  the  false  entry,  see  p.  342,  (and  in- 
deed had  been  tried  for  perjury,  see  14  Peters,)  and  the  argu- 
ment made  by  him  was,  that,  the  moment  the  goods  passed  the 
custom-house,  the  goods  were  safe ;  the  action  of  the  officers 
of  the  government  in  passing  the  goods  was,  it  was  argued, 
equivalent  to  a  judgment  mantling  the  successful  fraud,  and  that 
case  refused  only  to  the  bungling  deceiver  the  protection  of  res 
adjudicata.     It  was  in  reference  to  such  a  case  that  the  language 
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in  question  was  used  ;  but  it  is  submitted  that,  even  then,  the 
opinion  of  the  court  is  perfectly  reconcilable  with  the  present 
argument.  All  that  the  court  decided  was,  that  the  *^  forfeit- 
ure," that  is,  the  penalty  or  right  to  recover,  accrued  at  once 
on  commission  of  the  offence;  but  whether  that  forfeiture 
should  be  of  "  the  goods,  or  of  the  value  thereof,"  must  de- 
pend upon  the  exercise  of  their  right  of  election,  and  until  that 
right  be  exercised,  intervening  rights  are  protected. 

Also^  it  is  submitted  that  the  fiftieth  section  of  the  act  of 
1799,  (1  Stat,  at  Large,  655,)  was  meant  to  provide  against 
cases  of  smuggling  in  goods  at  places  other  than  ports  of  entry, 
or  without  passing  the  custom-house,  &c.  Such  was  not  this 
case.  There  was  no  evidence,  or  pretence  whatever,  of  fraud 
in  obtaining  the  permits.  The  fraud  was  in  making  the  false 
entries  or  invoices,  and  frauds  of  that  character  are  specially, 
provided  for  by  the  subsequent  sections  of  the  act.  It  is  there- 
fore contended,  that,  under  the  evidence,  and  so  far  as  respects 
this  case,  the  learned  judge  erred,  in  charging  that,  if  the  per- 
mits were  obtained  by  fraud,  they  are  of  no  effect. 

A  contrary  construction  of  the  act  from  what  is  now  con- 
tended for  induced  the  court  erroneously,  as  is  submitted,  to 
permit  evidence  to  be  given  of  frauds  on  the  revenue,  commit- 
ted by  the  original  importers  in  other  importations  and  in  other 
ways,  thus  treating  the  claimant  as  a  particeps  criminum.  It 
may  be  admitted  that,  in  cases  of  conspiracy,  fraud,  &c.,  the 
qtio  animo  may  be  shown  by  evidence  of  similar  frauds  com- 
mitted by  the  same  parties  about  the  same  time.  But  this  rule 
has  never  been  extended  farther.  To  oblige  an  innocent  pur- 
chaser to  defend  his  vendor,  or  perhaps  his  more  remote  ven- 
dor, from  every  imputation  of  fraud  that  may  be  brought  against 
him,  though  unconnected  with  the  goods  bought  by  him,  and 
of  which  he  could  have  had  no  knowledge,  would  be  to  impose 
a  hardship  so  intolerable  as  to  be  revolting  to  every  sense  of 
justice ;  and  yet  perhaps  it  is  the  necessary  consequence  of  the 
construction  now  complained  of. 

On  the  part  of  the  United  States,  Mr.  Johnson  (Attorney- 
General)  made  the  following  points. 

1.  That  probable  cause  was  shown  for  the  prosecution,  so  as 
to  throw  the  onus  probandi  of  mnocence  on  the  claimant. 
Wood  17.  United  States,  16  Pet.  342 ;  Taylor  v.  Blackburn,  3 
How.  197 ;  Buckley  v.  United  States,  4  How.  251 ;  Clifton  v. 
United  States,  Ibid.  242. 

2.  That  the  acts  and  declarations  of  John  Taylor,  Jr.,  and 
William  Blackburne  &   Co.,  showing    fraud  in  the  entries, 
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invoices,  and  concealment  of  other  goods  than  the  goods  in 
question,  were  evidenca  as  tending  to  show  fraud  in  the  en- 
tries, invoices,  and  concealment  of  the  latter  goods.  Same,  aor 
thorities  above  cited. 

3.  That  the  goods  not  being  invoiced,  at  the  time  of  their 
entry,  at  the  actual  cost  at  the  place  of  exportation,  but  below 
the  said  cost,  and  with  the  design  to  evade  the  duties  thereon, 
the  same  were  at  once  forfeited  to  the  United  States  ]  not  only 
as  against  the  fraudulent  importer,  but  as  against  a  purchaser 
without  notice  from  such  importer.  Same  authorities  as  are 
cited  under  the  first  point,  and  United  States  v.  1960  Bags  of 
CoflFee,  8  Cranch,  398 ;  Roberts  v.  Witherhead,  5  Mod.  193 ; 
12  Mod.  92  ;1  Salk.  223 ;  Lockyer  v.  Offley,  1  Term  Rep. 
252 ;  Wilkins  v.  Despard,  5  Term  Rep.  112. 

4.  That  the  United  States  were  entitled  to  recover  under 
the  first  and  second  counts  of  the  information,  although  the 
goods  were  unladen  and  delivered  with  permits,  if  these  per- 
mits were  obtained  by  fraud  and  improper  means ;  and  that 
they  were  entitled  to  recover  if  the  goods  were  imported  with 
a  view  to  defraud  the  revenue.  Bottomley  v.  United  States,  1 
Story,  146. 

5.  That  the  instructions  asked  below,  by  the  claimant,  as  to 
the  construction  of  the  fourth  section  of  the  act  of  1830,  aiid 
the  fourteenth  of  that  of  1832,  and  the  proof  which  the  United 
States  should  oflfer  to  bring  the  present  case  within  these  sec- 
tions, were  erroneous ;  but  if  not,  the  judge  below  was  right 
in  saying,  that,  independent  of  these  acts,  the  United  States 
were  entitled  to  recover  under  the  act  of  1799.  The  same  au- 
thorities as  are  cited  under  the  first  point. 

6.  That,  admitting  that  a  purchaser  for  value  and  without 
notice  could  not  be  affected  by  a  forfeiture  under  the  sixty- 
sixth  section  of  the  act  of  1799,  yet  the  judgment  below  being 
on  the  first,  second,  and  fourth  counts,  is  correct,  because  the 
first  plea  of  the  claimant  does  not  profess  to  answer  the  first 
and  second  counts ;  and  the  second  plea,  which  is  to  all  the 
counts,  is  no  answer  to  the  first  and  second  counts,  and  being 
bad  in  part,  is  bad  altogether.  7  Cranch,  339  ;  16  Peters,  357; 
4  Howard,  250  j  1  Chitty's  Plead.  546  ;  Biggs  v.  Cox,  7  DowL 
&  Ryl.  410. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

We  shall  direct  the  reversal  of  the  judgment  of  the  Circuit 
Court  in  this  case,  on  account  of  three  erroneous  instructions 
which  were  given  to  the  jury.  The  prayers  upon  which  those 
instructions  were  given  are  the  fifth,  sixth,  and  seventh. 
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They  involve  the  question,  as  to  the  time  when  the  right  of 
forfeiture  attaches  upon  the  entry  of  goods  invoiced  at  less  than 
their  value  at  the  place  of  exportation,  under  a  statute  which 
declares  in  such  a  case,  that  either  the  goods,  or  the  value  of 
them,  shall  be  forfeited. 

The  instructions  were-  given  by  the  learned  judge  in  the 
court  below,  upon  the  supposition  that  they  were  required  by 
the  decision  which  this  court  made  in  Wood's  case,  16  Peters, 
342,  particularly  upon  account  of  a  sentence  in  the  opinion  at 
the  three  hundred  and  sixty-fifth  page  of  the  volume. 

It  was  supposed  to  be  a  repetition  in  that  case  of  what  had 
been  adjudged  by  the  court,  in  the  cases  of  The  United  States 
V.  1960  Bags  of  Coffee,  and  in  The  Brigantine  Mars,  8  Cranch, 
398,  417.  Or  that  those  cases  did  not  permit  instructions  to 
be  given  to  the  jury  as  they  were  asked  by  the  counsel  for  the 
claimants,  and  did  permit  the  court  to  give  the  following :  — 
That  the  title  of  the  United  States  vested  in  the  goods  entered 
upon  an  undervalued  invoice,  at  the  time  the  fraud  was  com- 
mitted, and  the  law  authorized  the  United  States  to  seize  the 
goods  wherever  they  might  be  found. 

Neither  of  the  cases  mentioned  authorizes  such  a  conclusion. 
There  is  a  sentence  in  Wood's  case,  from  which  it  may  be 
made,  unless  it  is  carefully  considered  in  connection  with  the 
last  of  the  paragraph  and  with  the  first  part  of  the  next.  That 
sentence  is,  —  <'  But  under  the  sixty-sixth  section  no  such  alle- 
gations would  be  necessary  or  proper,  as  the  forfeiture  immedi- 
ately attaches  to  every  entry  of  goods  falsely  and  fraudulently 
invoiced,  without  any  reference  whatever  to  the  mode  or  the 
circumstances  under  or  by  which  it  was  ascertainefl." 

The  sixty-sixth  section  of  the  act  to  regulate  the  collection 
of  duties  upon  imports  and  tonnage,  (1  Statutes  at  Large,  677,) 
is,  "  that  if  any  goods,  wares,  or  merchandise,  of  which  entry 
shall  have  been  made  in  the  office  of  a  collector,  shall  not  be 
invoiced  according  to  the  actual  cost  thereof  at  the  place  of  ex- 
portation, with  design  to  evade  the  duties  thereupon,  or  any 
part  thereof,  all  such  goods,  wares,  and  merchandise,  or  the 
value  thereof,^to  be  recovered  from  the  person  making  the  en- 
try, shall  be  forfeited." 

It  cannot  be  correctly  said,  when  the  declaration  of  forfeiture 
is  disjunctively  one  or  the  other,  of  either  the  goods  or  their 
value,  that  the  forfeiture  upon  the  fraudulent  entry  necessarily 
and  compulsively  comprehends  the  first,  to  the  exclusion  of 
the  value  of  the  goods,  which  is  also  said  may  be  a  forfeiture 
—  that  is,  that  the  goods  are  forfeited  with  a  right  in  the  gov- 
ernment to  assert  a  forfeiture  of  the  value  too,  where  the  pen- 
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ally  for  the  fraud  committed  can  only  be  dne  of  them,  and  not 
both ;  or  that  when  this  court  said  in  Wood's  case,  speaking  of 
the  sixty-sixth  section,  that  <' forfeiture  immediately  attaches 
to  every  entry  of  goods  falsely  and  fraudulently  invoiced,*'  it 
was  not  intended  to  embrace  either  or  both  penalties,  between 
which  the  United  States  might  make  its  election  for  the  pun- 
ishment of  the  fraud. 

That  such  is  the  meaning  of  the  sentence  already  cited  from 
Wood's  case  is  shown  by  the  court's  recognition,,  in  the  next, 
of  the  alternative  forfeiture  of  the  value  of  the  goods,  to  be  re- 
covered of  the  person  making  the  false  entry ;  and,  also,  by  the 
use  it  makes  of  it,  to  show  that  the  sixty-sixth  section  had  not 
been  repealed,  because  no  such  provision  exists  in  the  acts  of 
1830  or  1832,  and  no  subsequent  act  covers  all  the  cases  pro- 
vided for  by  it.  The  point  in  discussion  in  that  part  of  the 
opinion  was,  whether  the  sixty-sixth  section  of  the  act  of  1799, 
ch.  22,  had  been  repealed,  or  whether  it  was  in  full  force. 
The  court,  arguing  against  the  repeal,  used  the  alternative  for- 
feiture in  it  of  the  value  of  the  goods,  and  the  want  of  the 
same  in  other  acts,  to  show  that  it  was  still  in  full  force ;  in 
that  way  satisfactorily  establishing  that  the  words,  <'  the  for- 
feiture immediately  attaches  to  every  entry  of  goods  falsely  and 
fraudulently  invoiced,"  apply  to  the  entry ;  not  to  make  the 
goods  a  vested  forfeiture  in  the  United  States,  but  to  show  that 
the  right  in  the  United  States  to  either  forfeiture  is  coexistent 
with  the  commission  of  the  fraud. 

But  if  the  explanation  given  of  that  part  of  Wood's  case 
shall  not  be  as  satisfactory  to  others  as  it  is  to  ourselves,  though 
we  think  it  will  be  so  to  all. persons,  we  then  say,  that  the  point 
there  in  discussion,  concerning  the  sixty-sixth  section,  is  alto- 
gether different  from  that  which  we  are  here  considering  un- 
der the  same  section ;  and  that  any  declaration  concerning  it 
used  argumentatively,  only  to  show  a  difference  between  it  and 
other  statutes  in  a  point  of  pleading,  as  is  the  fact  in  that  part 
of  the  opinion,  cannot  be  an  applicable  authority,  much  less 
controlling,  when  the  inquiry  under  the  •  same  statute  is  its 
meaning  in  respect  to  the  attachment  of  penalties  in  it  for  its 
violation. 

In  Wood's  case,  the  point  in  discusBion  is,  that  the  United 
States  9th  not  entitled  to  recoTer  under  the  third  count  in  that 
information,  because  the  sixty-sixtH  section  of  the  act  of  Con- 
gress, passed  the  2d  of  March,  1799,  entitled  "  an  act  to  regu- 
late the  collection  of  duties  on  imports,  &c.,"  was  not  in  force 
when  the  goods  mentioned  in  the  count  were  imported. 

The  point  we  are  now  considering,  arising  under  the  same 
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section,  is,  Are  goods  entered  upon  an  invoice  not  according  to 
the  value  thereof  at  the  place  of  exportation,  with  design  to 
evade  the  duties  thereon  or  any  part  thereof,  eo  in^tanti  upon 
the  false  entry  a  forfeiture  to  the  United  States,  so  as  to  avoid 
an  intermediate  sale  of  them  to  a  bon&fide  purchaser,  or  one  al- 
together ignorant  of  the  fraud,  and  in  no  way  connected  with 
the  perpetrator  of  it,  except  in  buying  the  goods  from  him  for  a 
fair  price  ?  The  claimants  in  this  case  contended,  in  the  trial  in 
the  Circuit  Court,  that  neither  under  the  sixty-sixth  nor  the 
sixty-eighth  section  were  the  goods,  eo  instanti  upon  the  com- 
mission of  the  fraud,  forfeited  to  the  United  States,  '^  if  the 
goods  seized  had  been  fairly  and  bond  fide  purchased  by  them, 
without  any  knowledge  by  them  of  their  being  liable  to  seizurai 
and  were,  at  the  time  of  the  .seizure,  openly  exposed  by  them 
for  sale  in  their  stores,  though  the  goods  had  been  tfraudulenl- 
ly  or  falsely  invoiced  or  entered,  provided  the  claimants  were 
in  no  way  parties  thereto."  And,  '<  that  thotigh  the  goods  in 
question  had  been  invoiced  at  less  than  actual  cost  of  them  at 
the  place  of  exportation,  with  design  to  evade  the  duties  there- 
on, the  United  States  had  no  title  in  the  goods  until  they  made 
their  election,  either  to  recover  the  goods  them.selves,  or  the 
value  thereof.  And  that  any  rights  in  said  goods  acquired 
bond  fide  by  third  persons  in  the  m^an  time  are  protected 
against  the  right  of  forfeiture  under  the  sixty-sixth  section. 

The  claimants  asked  that  such  instructions  should  be  given 
by  the  court  to  the  jury.  The  court  refused,  but  did  instruct 
the  jury,  ''  that  if  the  goods  were  fraudulently  entered,  it  is  no 
matter  in  whose  possession  they  were  when  seized,  or  whether 
the  United  States  had  made  an  election  between  the  penalties ; 
and  that  the  forfeiture  took  place  when  the  fraud,  if  any, 
was  committed,  and  the  seller  of  the  goods  could  convey  no 
title  to  the  purchaser."  This  instruction  is  partly  right  and 
partly  wrong  ,*  right  in  respect  to  the  sixty-eighth  section,  as 
the  penalty  is  the  forfeiture  of  the  goods  without  an  alternative 
of  their  value ;  wrong  as  the  instruction  applies  to  the  sixty- 
sixth  section,  the  forfeiture  under  it  being  either  the  goods  or 
their  value. 

In  (he  first,  the  forfeiture  is,  the  statutory  transfer  of  right  to 
the  goods  at  the  time  the  offence  is  committed.  If  this  was  not 
so,  the  transgressor,  against  whom,  of  course,  the  penalty  is  di- 
rected, would  often  escape  punishment,  and  triumph  in  the 
cleverness  of  his  contrivance  by  which  he  has  violated  the  law. 
The  title  of  the  United  States  to  the  goods  forfeited  is  not  con- 
summated until  after  judicial  condemnation ;  but  the  right  to 
them  relates  backwards  to  the  time  the  offence  was  committed, 
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80  as  to  avoid  all  intermediate  sales  of  them  between  the  com- 
mission of  the  offence  and  condemnation. 

So  this  court  said  in  the  case  of  United  States  v,  1960  Bags 
of  Coffee,  8  Cranch^  398.  It  was  said  again,  in  the  case  of  The 
United  States  v.  Brigantine  Mars,  8  Cranch,  417.  Declared  again 
four  years  afterwards,  in  Gelston  t7.  Hoyt,  3  Wheat.  311,  in 
these  words :  —  "  The  forfeiture  must  be  deemed  to  attach  at 
the  moment  the  offence  is  committed,"  so  as  to  avoid  all  sales 
afterwards. 

The  differences  in  time  when  the  transfer  of  right  in  for- 
feited goods  takes  place,  under  such  provisions  for  forfeiture  as 
are  found  in  the  sixty-sixth  and  sixty-eighth  sections  of  the 
act  of  1799,  were  fully  considered  and  ruled  by  this  court  in 
United  States  v.  Grundy  an*  Thornburg,  3  Cranch,  337.  It 
was  afterwards  noticed  and  assented  to  by  the  Attorney-Gener- 
al of  the  United  States,  in  his  argument  in  the  case  of  the 
1960  Bags  of  Coffee,  8  Cranch,  398;  and  has  always  been 
considered,  from  the  time  it  was  made,  as  the  proper  interpre- 
tation of  a  statute  providing  for  a  forfeiture  for  an  offence, 
either  of  goods  or  their  value.  No  case  can  be  found  in  our 
own  or  the  English  courts  in  conflict  with  itS 

We  must  therefore  say,  that  the  instructions  given  upon  the 
fifth  and  sixth  prayers  of  the  claimants  were  erroneous. 

Our  conclusion,  also,  is,  that  there  was  error  in  the  instruction 
given  by  the  court  upon  the  seventh  prayer  of  the  claimants. 
The  prayer  is,  "that  the  United  States  are  not  entitled  to  re- 
cover, under  the  first  and  second  counts  of  the  information, 
unless  the  goods  were  unladen  and  delivered  without  permits." 
The  difference  between  the  first  and  second  counts  is,  that  the 
allegation  in  the  first  is,  that  the  goods  were  brought  into  some 
port  or  place  in  the  United  States  unknown,  unladen  and  de- 
livered ;  and  in  the  second,  that  they  were  brought  into  the 
port  of  New  York,  and  unladen  and  delivered  there ;  and  in 
both,  without  any  permit  or  special  license  from  the  collector, 
or  any  other  competent  officer  of  the  customs. 

The  response  of  the  court  to  the  prayer  is,  —  "  If.  the  permits 
were  obtained  by  fraud  and  improper  means,  they  were  of  no 
effect,  and  a  mere  nullity.  Thp  United  States  are  entitled  to 
recover,  if  the  goods  were  imported  with  the  view  to  defraud 
the  revenue." 

The  direct  and  proper  response  to  that  prayer  ought  to  have 
been,  that,  as  the  first  and  second  counts  were  framed  upon  the 
fiftieth  section  of  the  act  of  1799,  by  which  a  fine  is  imposed 
upon  persons  unlading  and  delivering  goods  without  a  permit, 
if  the  jury  shoiild  find  that  the  goods  in  question  had  been 
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SO  unladen  by  the  claimants,  then  they  were  liable  to  the  pen- 
alty provided  in  that  section;  or  if  the  goods  were  unladen 
by  them  with  a  permit,  the  jury  could  not  find  a  verdict  ^against 
the  claimants  upon  the  first  and  second  counts. 

The  prayer  does  not  involve,  either  in  terms  or  inferentially 
from  them,  the  legal  effect  or  sufficiency  of  a  permit  obtained  by 
improper  means,  or  fraud  upon  the  unlading  of  goods  under  it ; 
or  that  the  permit  under  which  the  goods  in  question  may  have 
been  landed  had  been  fraudulently  obtained,  and  the  goods  land- 
ed under  it  by  the  claimants.  When,  then,  the  jury  were  told, 
that  a  permit  obtained  by  fraud  or  improper  means  was  of  no 
effect  and  a  nullity,  it  was  virtually  saying  to  them,  that  a  ver- 
dict might  be  returned  upon  the  first  and  second  counts  against 
the  claimants,  and  that  they  were  liable  to  the  penalties  of  the 
act  for  unlading  goods  without  a  permit,  without  saying,  if  they 
thought  that  there  was  evidence  enough  to  prove  the  fact 
against  them.  And  the  court,  by  adding,  that  "the  United 
States  are  entitled  to  recover,  if  the  goods  were  imported 
with  the  view  to  defraud  the  revenue,^^  stated  a  proposition 
out  of  the  case ;  for  there  was  no  such  count  in  the  informa- 
tion, or  any  statute  of  the  United  States,  for  the  punishment 
of  frauds  in  the  importation  of  goods,  upon  which  a  count 
could  have  been  framed  in  the  words  of  the  instruction.  The 
instruction  was  calculated  to  mislead  the  jury  into  a  conclusion, 
that  the  suit  was  against  the  claimants  for  a  meditated  fraud 
in  the  importation  of  the  goods  in  question,  which  had  ren- 
dered them  liable  to  be  forfeited. 

It  is  not  necessary  to  notice  the  other  prayers  asked,  refused, 
and  given  in  this  case.  It  was  argued  before  this  court  only 
upon  the  three  already  stated|  the  answers  to  which  we  have 
said -are  erroneous. 

We  shall,  therefore,  remand  the  cause,  with  an  order  for  the 
reversal  of  the  judgment,  and  for  a  venire  de  novOj  that  further 
proceedings  may  be  had  thereon  in  conformity  with  this  opinion. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  affirm- 
ing the  judgment  of  the  District  Court  in  this  cause  be,  and 
the  same  is  hereby,  reversed,  and  that  this  cause  be,  and  the 
same  is  hereby,  remanded  to  the  said  Circuit  Court,  with  di- 
rections to  enter  a  disaffirmance  of  the  judgment  of  the  District 
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Court,  and  to  remand  this  cause  to  the  said  District  Court,  with 
directions  to  that  court  to  award  a  venire  facifis  de  novo,  and 
for  further  proceedings  to  be  had  therein  in  conformity  to  the 
opinion  of  this  court. 


Edmund  T.   H.   Gibson,  Plaintiff  in  ebros,   v.   Bradfobd  B. 
Stevens,  Defendant. 

Where  personal  pronertr  is,  from  its  character  or  situation  at  the  time  of  the.  sale. 
incapable  of  actual  delivery,  the  deliveiy  of  the  bill  of  sale,  or  other  eridettce  of 
title,  is  sofficient  to  transfer  the  property  and  possession  to  the  rendee. 

Where  articles  of  commerce  were  purchased  in  the  State  of  Indiana,  and  the  Ten- 
dors,  in  whose  warehouses  they  were  lying,  gave  a  written  memorandum  of  the 
sale,  with  a  receipt  for  the  monej^,  and  an  engagement  to  deliyer  them  on  board  of 
canal-boats  soon  after  the  opening  of  canal  nayigation,  these  documents  trana- 
ferred  the  property  and  die  possession  of  the  articles  to  the  purchasers. 

These  documents,  being  indorsed  and  delivered  to  a  merchant  in  New  York,  in  con- 
sideration of  advances  of  money  in  the  usual  course  of  trade,  transftrred  to  him 
the  legal  title  and  constructive  possession  of  the  property. 

Therefore,  an  attachment  subsequently  issued,  at  the  instance  of  a  creditor  of  the 
ori^nal  purchasers,  which  was  levied  upon  the  property  in  question,  could  not  be 
maintained. 

This  court  will  judicially  recognize  this  branch  of  trade.  It  has  existed  long 
enough  to  assume  a  reguUr  form  of  dealing,  and  its  ordinaiy  course  and  usages 
are  now  publicly  known  and  understood. 

The  New  York  merchant  stood  in  the  position  of  an  actual  purchaser  to  the  extent 
of  his  advances,  and  not  in  that  of  a  factor  who  had  made  advances  upon  goods 
in  his  possession. 

A  guarantee  by  the  first  sellers  that  the  articles  should  pass  inspection  did  not 
diange  the  original  sale  into  an  executory  contract.  It  was  nothing  more  than 
the  usual  warranty  of  the  soundness  of  the  goods  sold. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Indiana. 

It  was  an  action  of  replevin  brought  by  Gibson,  a  citizen 
of  New  York,  against  Stevens,  the  sheriflf  of  Allen  County, 
Indiana,  who  had  in  his  custody  sundry  articles  of  property 
which  he  had  taken  by  virtue  of  a  writ  of  foreign  attachment, 
issued  under  the  State  laws  of  Indiana. 

The  facts  in  the  case  were  agreed  upon  by  the  counsel  in 
the  Circuit  Court  as  follows. 

Be  it  remembered,  that  at  the  May  term  of  said  court,  A.  D. 
1844,  the  above  cause  was  submitted  to  the  decision  of  the 
court,  without  the  intervention  of  a  jury,  upon  the  following 
agreed  facts,  to  wit :  — 

The  parties  mutually  agree  that  the  following  are  the  facts 
in  this  case :  —  That  McCiueen  &  McKay,  citizens  of  the  city 
of  Detroit,  State  of  Michigan,  about  the  20th  of  March,  1844, 
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by  false  pretences,  fraudulently  procured  the  branch  of  the 
State  Bank  of  Indiana,  at  Indianapolis,  to  loan  to  them  the  sum 
of  about  eleven  thousand  dollars.  The  money  thus  loaned 
consisted  of  notes  of  the  Indianapolis  branch  of  said  State 
Bank  of  Indiana,  payable  to  bearer,  and  transferable  by  de« 
livery.  With  part  of  the  money  thus  obtained,  McQueen  & 
McKay  purchased  of  Hanna,  Hamilton,  &  Co.  three  hundred 
and  fifty  barrels  of  mess  pork,  for  the  sum  of  $  2,908.50,  and 
at  the  same  time  paid  to  the  said  Hanna,  Hamilton,  &  Co.  the 
said  purchase-money ;  and  thereupon  the  said  Hanna,  Hamilton, 
&,  Co.  executed  and  delivered  to  the  said  Mcdueen  &  McKay 
the  memorandum  of  said  purchase,  receipt,  and  guarantee  there* 
to  appended;  which  are  herewith  filed  and  marked  A,  and 
made  a  part  of  this  agreement,  and  are  in  the  words  and  figures 
following,  to  wit :  — 

''Fort  Wayne,  April  4,  1844 

"  Messrs.  McQueen  &  McKay, 

''  Bought  of  Hanna,  Hamilton,  &  Co. 

"350  barrels  mess  pork,  to  be  delivered  on 
board  of  canal- boats  soon  aftet  the  opening  of 
canal  navigation,  at  $  8.31      ....         $  2,908.50 

"  Received  payment  in  full, 

"  Hanna,  Hamilton,  &  Co. 

"  We  guarantee  the  inspection  of  the  above  pork  at  Toledo, 
and  the  delivery  on  board  of  canal-boats  at  this  place,  soon  after 
the  opening  of  canal  na^gation. 

"Hanna,  Hamilton,  &  Co. 

''Fort  Wayne,  April  4,  1844." 

The  said  barrels  of  pork  were,  at  time  of  said  sale  to  Mc- 
Queen &  McKay,  lying  in  the  warehouse  of  said  Hanna,. 
Hamilton,  &  Co.,  in  the  town  of  Port  Wayne,  in  the  State 
of  Indiana,  about  twenty  feet  from  the  Wabash  and  Erie  Canal, 
marked  and  branded  "  Mess  Pork,"  together  with  a  large  num- 
ber of  other  barrels  of  pork,  marked  and  branded  "  Prime  Pork," 
and  "  Clear  Pork." 

Said  three  hundred  and  fifty  barrels  being  all  the  mess  pork 
in  said  warehouse  at  that  time,  or  at  any  other  time  since,  and 
all  the  barrels  marked  "  Mess  Pork,"  but  were  not  seen  by 
McQueen  &  McKay.  Said  barrels  of  prime,  clear,  and  mess 
pork  laid  in  said  warehouse  promiscuously,  and  so  remained  up 
to,  and  at,  the  time  of  the  assignment  of  said  writing  marked 
A ;  but  after  the  assignment,  and  before  the  levying  the  attach- 
ment* hereinafter  mentioned,  said  Hanna,  Hamilton,  &,  Co.  had- 
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shipped  off  all  of  the  said  barrels  of  pork  marked  and  branded 
"Prime  Pork"  and  "Clear  Pork." 

Said  Hcdueen  &;  McEIay,  at  the  same  time,  pnicfaased  of 
D.  &>  J.  A.  F.  Nichols,  of  Fort  Wayne,  Indiana,  two  hundred 
barrels  of  superfine  flour,  for  the  sum  of  $  712.50,  and  at  the 
same  time  paid  the  said  D.  &,  J.  A.  F.  Nichols  the  said  pur- 
chase-money ;  and  thereupon  said  D.  &  J.  A.  F.  Nichols  exe- 
cuted and  delivered  to  said  McQueen  &,  McKay  a  memoran- 
dum of  said  purchase,  receipt,  and  guarantee,  in  the  words  and 
figures  following,  to  wit :  — 

''Fort  Wayne,  April  4<A,  1844 
"  Messrs.  McQueen  &;  McKay, 

"  Bought  of  D.  &;  J.  A.  F.  Nichols. 
"  Two  hundred  barrels  of  superfine  flour,  at  $  3.66jt,    $  712.60 

"  Received,  Fort  Wayne,  April  4th,  1844,  payment  in  fulL 

"  D.  &>  J.  A.  F.  Nichols.  • 

"Received  the  above  flour  in  store,  at  Fort  Wayne,  April 
4th,  1844,  which  we  agree  to  deliver  on  board  of  canal-boats 
here,  soon  after  the  opening  of  the  navigation,  subject  to  the 
order  of  McQueen  &  McKay. 

"  D.  &  J.  A.  F.  Nichols. 

"  We  guarantee  the  inspection  of  the  above  flour  in  New 
York  as  superfine  flour. 

D.  &  J.  A.  F.  Nichols." 

Which  are  herewith  filed  and  marked  B,  and  are  part  of  this 
agreement.  Said  barrels  of  flour  were,  at  the  time  of  said  sale, 
lying  in  the  warehouse  «f  said  D.  &  J.  A.  F.  Nichols,  in  the 
town  of  Fort  Wayne,  Indiana,  on  the  bank  of  the  Wabash  and 
Ek'ie  Canal,  and  there  remained  until  they  were  seized  and 
taken  under  the  attachment  hereinafter  mentioned.  Said  pur- 
chases were  both  made  in  the  town  of  Fort  Wayne,  in  the 
county  of  Allen,  in  the  said  State  of  Indiana,  on  the  4th  day 
of  April,*  1844. 

On  the  17th  day  of  April,  1844,  said  Mcdueen  &  McKay 
presented  the  said  memorandums  of  purchase,  receipts,  and 
guarantees  thereto  appended,  as  above  set  forth,  and  maurked  A 
and  B,  to  the  said  Gibson,  in  the  city  of  New  York,  and  re-  * 
quested  of  said  Gibson  an  advancement  upon  the  flour  and 
pork  therein  mentioned;  whereupon  the  said  Gibson  did  ad- 
vance to  the  said  McQ^ueen  &  McKay,  on  the  faith  of  said  flour 
and  pork,  and  the  evidences  of  title  thereto,  the  sum  of  $2,787.50, 
and  took  froni  said  Mcdueen  &  McKay  an  a^ryignment  of  said 


JANUABT  TERM,  1850.  tt7 

Gibson  v.  Steyens. 

memorandums  of  purchase,  receipts,  and  guarantees,  respec- 
tively, indorsed  on  the  back  of  each  in  the  words  and  figures 
following,  to  wit: — 

<'  Deliver  the  within  two  hundred  barrels  of  flour  to  E:  T. 
H.  Gibson,  or  order. 

<'  McauKKir  &  McEat.'' 

"  New  York,  April  17, 1844 
<'  Deliver  the  within  350  barrels  of  pork  to  E.  T.  H.  Gibson, 
or  order. 

"McQuxen&McEat." 

Which  are  also  part  of  this  agreement. 

Said  Mcdueen  d&  McKay,  at  the  same  time,  delivered  to  the 
said  Gibson  the  original  memorandums  of  purchasci  receipts, 
and  guarantees  above  set  forth,  and  marked  A  and  B ;  in  whose 
possession  they  now  remain. 

At  the  same  time  McClueen  &  McKay  wrote,  signed,  and 
delivered  to  said  Gibson,  the  letter  which  is  herewith  filed, 
marked  C,  and  made  a  part  of  this  agreement;  and  is  in  the 
words  and  figures  following,  to  wit : — 

"  New  York,  17th  April,  1844 
"Messrs.  Ludlow  &  Babcock,  Toledo:  — 

"Gentlemen,  — We  have  this  day  received  an  advance  from 
K  T.  H.  Gibson,  Esq.,  on  the  following  lots  of  j^rk,  which 
you  will  have  the  goodness  to  deliver  to  his  order,  and  to  com- 
ply with  his  instructions  relative  to  the  shipment,  to  wit :  — 

^^'Japrire'da  '  J^'""  ^'^'^'^  -'  ^'^^^'  ^8«.  ^  Go. 

11  do.  mess    do.  from  warehouse  of  Benbridge  &,  Mix. 
300  do.    do.    do.    do.  do.  Hamilton  &,  Williams. 

360  do.    do.    do.    do.  do.  Hanna,  Hamilton,  &  Go. 

200  do.  flour,  from  warehouse  of  D.  &  J.  A.  P.  Nichols. 
"  Respectfully,  Gentlemen,  your  obedient  servants. 

"McauEEN  &  McKay." 

On  the  18th  day  of  April,  1844,  Gibson  inclosed  the  letter 
above  referred  to  in  another  letter  written  by  himself,  directed 
to  Mott  &  Co.,  at  Toledo,  Ohio,  and  mailed  the  same  on  the 
said  18th  day  of  April,  1844,  in  the  post-office  in  the  city  of 
New  York ;  which  said  letter,  with  the  inclosure,  said  Mott  & 
Co.  received  by  due  course  of  mail,  and  handed  said  inclosed 
letter,  as  requested  by  said  Gibson,  to  Ludlow  &  Babcock,  at 
Toledo,  Ohio. 

Said  Gibson  also,  on  the  said   18th  day  of  April,  1844, 
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mailed,  in  the  post-office  in  the  city  of  New  York,  a  letter 
written  by  himself,  and  directed  to  said  Ludlow  &  Babcock,  at 
Toledo,  Ohio,  which  said  Ludlow  &  Babcock  received  by  due 
course  of  mail  j  which  letter  is  herewith  filed,  marked  D,  and 
made  a  part  of  this  agreement ;  and  is  in  the  words  and  fijgures 
following^  to  wit :  — 

''New  York,  April  17,  1844. 
''  Messrs.  Ludlow  &  Babcock,  Toledo,  Ohio :  — 

"Gentlemen,  —  I  have  this  day  made  McQueen  &  McKay, 
of  Detroit,  an  advance  on  twelve  hundred  and  fifty-one  barrels 
of  pork,  and  two  hundred  barrels  of  flour,  which  is  stored  at 
different  points  on  the  line  of  the  Wabash  Canal,  and  which 
they  state  is  to  be  shipped  to  your  care,  and  held  by  you  at 
Toledo,  until  you  receive  instructions  from  them  respecting  it. 
They  have  given  me  an  order  on  you  for  it,  which  I  have  sent 
to  Mott  &  Co.  I  wish  you  to  ship  the  pork  and  flour  to  me 
immediately  on  its  arrival  at  Toledo,  at  the  lowest  possible 
rates  of  freight,  and  send  me  a  bill  of  lading  of  the  same. 
There  is  one  lot  of  three  hundred  barrels  of  pork  in  Hamilton 
&  Williams's  warehouse,  on  which  there  is  due  from  McQueen 
&  McKay,  on  its  arrival  at  your  place,  $  550.00.  This  amount 
you  may  draw  on  me  for,  so  soon  as  I  receive  bill  of  lading  of 
the  pork.  Let  me  hear  from  you  by  return  mail  respecting  it. 
"  I  remain  truly  and  respectfully  yours. 

"  E.  T.  H.  Gibson." 

At  the  time  of  the  assignment  of  said  memorandums  of  pur- 
chases, receipts,  and  guarantees,  said  Gibson-was  a  commission 
nierchant  in  said  city  of  New  York,  in  the  State  of  New  York, 
and  it  was  usual  and  customary  for  commission  merchants, 
residing  and  doing  business  in  the  city  of  New  York,  to  make 
advances  on  Western  produce,  upon  the  assignment  of  the 
proper  evidences  of  title  thereto. 

On  the  23d  of  April,  1844,  said  Gibson,  having  on  that  day 
learned  that  McQueen  &  McKay  had  suffered  some  of  their 
bills  to  be  protested  for  non-payment,  despatched  one  William 
Hoyt  to  the  town  of  Fort  Wayne,  aforesaid,  to  see  to  the  ship- 
ping of  said  pork  and  flour ;  and  the  said  Hoyt  arrived  at  said 
town  of  Fort  Wayne  on  the  29th  day  of  April,  1844,  for  that 
purpose,  having  in  his  possession  the  said  writings  iparked  A 
and  B. 

At  the  time  of  the  assignment  of  said  writins^s  marked  A  and 
B,  the  said  Wabash  and  Erie  Canal  was  navigable  at  and  from 
the  said  town  of  Fort  Wayne  to  tn(^.  said  town  of  Toledo. 

On  the  27th  day  of  April.  1844.  a  wnt  of  attachment  issued 
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from  the  Allen  Circuit  Court,  in  the  State  of  Indiana,  in  due 
form  of  law,  at  the  instance  and  in  the  name  of  the  State  Bank 
of  Indiana,  against  the  goods  and  chattels,  lands  and  tenements, 
of  the  said  McQ^ueen  &  McKay  (William  Mcdueen  and  James 
McKay)  ;  which  said  writ  of  attachment,  and  all  the  proceed- 
ings in  and  about  the  issuing  of  the  same,  are  admitted  to  have 
been  regular  i  and  the  production  of  the  same,  and  of  the  record 
thereof,  is  hereby  waived. 

This  said  writ  was  directed  to  the  defendant  in  this  suit,  who 
then  was,  aud  still  is,  sheriff  of  said  county  of  Allen,  and  came 
to  his  possession  as  such  sheriff  on  the  said  27th  day  of  April, 
1844 ;  on  which  said  27th  day  of  April,  1844,  the  sheriff  afore- 
said, by  virtue  of  said  writ  of  attachment,  levied  upon,  seized, 
and  took  into  his  possession  the  said  pork  and  flour  described  in 
said  writings,  marked  A  and  B,  the  return  day  of  which  said 
writ  has  not  yet  elapsed.  And  it  is  also  agreed,  that  the  pro- 
ceedings of  the  said  sheriff  in  executing  the  writ  of  attachment 
were,  in  all  respects,  regular.  (It  is  not,  however,  admitted  by 
the  plaintiff,  that  the  property  levied  on  was,  at  the  time  levied 
on,  or  at  any  time  since,  the  property  of  the  said  McQueen  ic 
McKay,  or  that  McQ^ueen  &  McKay  had  an  attachable  inter- 
est therein.)  And  that  the  defendant  shall  have  the  full  benefit 
of  all  the  proceedings  in  the  .said  attachment,  in  the  same  man- 
ner as  though  the  record  thereof  was  produced  before  this 
court.  And  it  is  further  agreed,  that  the  said  sheriff  kept  and 
retained  the  possession  of  the  said  flour  and  pork,  so  levied  on 
by  said  writ  of  attachment,  until  the  same  was  replevied  out  of 
his  possession,  by  virtue  of  the  writ  of  replevin  in  this  case. 
The  said  writ  of  attachment  was  issued  and  sued  out  for  the 
purpose  of  coercing  the  payment  of  the  said  money,  obtained 
by  the  said  McClueen  &  McKay,  as  above  stated. 

It  is  further  admitted  by  the  parties,  that  the  said  pork  and 
flour  are  of  the  value  mentioned  in  the  aflidavit  of  William 
Hoyt,  now  on  file  in  this  court,  on  which  said  writ  of  replevin 
was  issued. 

The  said  Ludlow  &  Babcock  were,  on  the  17th  day  of 
April,  1844,  the  forwarding  merchants  of  the  said  McQ^ueen  d& 
McKay,  at  Toledo,  Ohio,  one  hundred  and  four  miles  from 
Port  Wayne ;  and  that  Mott  &  Co.  were,  on  the  same  day,  the 
forwarding  merchants  of  said  Gibson  at  same  place,  Toledo. 

It  was  understood  between  the  said  Gibson  and  the  said 
McClueen  &  McKay,  at  the  time  of  said  assignment  of  said 
writings  marked  A  and  B,  that  the  said  Gibson  should  sell  the 
said  pork  and  flour,  and  after  retaining  his  said  advancement 
and  his  legal  commission,  and  interest  and  outlays,  pay  the 
33* 
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remainder  of  the  proceeds  of  said  pork  and  floilr  to  said 
McQueen  &  McKay,  according  to  the  usage  and  custom  of 
commission  merchants.  The  pork  and  flour  mentioned  in  said 
writings,  marked  A  and  B,  and  that  levied  upon  by  virtue  of 
said  attachment,  and  that  replevied  by  virtue  of  said  writ  of 
replevin,  in  this  cause  issued,  and  purchased  by  McQueen  & 
McKay  with  the  money  obtained  from  said  bank,  as  aforesaid, 
are  the  same  pork  and  flour,  and  not  other  or  different.  The 
said  levy,  seizure,  or  detention  of  said  pork  and  floux  happened 
at  and  within  the  county  of  Allen,  in  the  State  of  Indiana;  a 
legal  demand  was  made  before  the  commencement  of  this  suit, 
and  after  the  said  levy,  upon  the  defendant,  by  said  Hoyt,  as 
the  agent  of  said  Gibson,  for  the  said  pork  and  flour,  and  the 
said  defendant  refused  to  surrender  the  same.  The  said  Gibson 
was,  at  the  time  of  the  commencement  of  this  suit,  and  still  is, 
a  citizen  of  the  State  of  New  York,  and  the  defendant  a  citizen 
of  the  State  of  Indiana. 

The  said  advancement,  so  made  by  said  Gibson,  corresponds 
with  the  usual  advancing  rates  of  commission  merchants  in  the 
said  city  of  New  York,  at  the  time  of  said  advancement. 

The  said  writ  of  attachment  was  levied  on  the  said  property 
at  the  instance  of  the  said  branch  of  said  State  Bank  of  In- 
diana ;  and  it  was  known  to  the  State  Bank  of  Indiana  at  the 
time  of,  and  before,  the  levy  of  said  writ  of  attachment,  that 
the  said  loan  had  been  procured  from  her  said  branch  at  Indian- 
apolis fraudulently,  by  said  McQueen  &  McKay,  and  that  the 
said  McQueen  &  McKay  had  invested  the  said  money,  so 
obtained,  in  the  purchase  of  said  pork  and  flour,  and  that  said 
attachment  is  still  pending ;  and  that  the  original  bills  on  which 
said  money  was  obtained  fell  due  after  the  levy  under  said 
attachment ;  and  that  none  of  said  bills,  on  which  said  money 
was  obtained,  or  any  part  thereof,  have  ever  been  paid,  but 
were  at  maturity  protested  for  non-payment. 

It  is  also  admitted,  if  the  court  should  consider  the  circum- 
stance legitimate  or  material,  which  the  defendant  denies,  that 
in  1843  the  said  McQueen  &  McKay,  and  said  Gibson,  had  a 
similar  transaction  in  New  York,  in  which  the*  said  McQueen 
&  McKay  acted  with  integrity,  but  with  which  the  bank  or 
the  other  parties  had  no  connection. 

Upon  this  case  stated,  the  Circuit  Court  gave  judgment  for 
the  defendant  in  replevin.  The  counsel  for  the  plaintiff*  took 
an  exception,  and  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr,  Romeyn  and  Mr,  Wood,  for  the  plain- 
tijflf  in  error,  and  by  Mr,  Bright  (in  a  printed  argument),  for 
the  defendant  in  error. 


JANUARY   TERM,    1850.  391 

Gibson  v.  Stevens. 

Poi?iis  for  the  Plaintiff. 
I.  The  attachment  was  prematurely  brought.     Because,  — 

1.  The  loan  of  its  bills  by  the  bank  to  Mcdueen  &  McKay 
was  pn  an  express  agreement  for  credit ;  which  agreement,  if 
procured  by  fraud,  was  not  void,  but  voidable,  by  the  bank  at 
its  option.  Chitty  on  Cont.  678  ;  Story  on  Sales,  ^^  420,  447, 
and  cases  cited;  Galloway  v.  Holmes,  1  Doug.  (Mich. )  336,- 
Rowley  v.  Bigelow,  12  Pick.  307. 

2.  There  being  an  express  contract  for  a  loan  on  time,  if  the 
bank  elected  to  consider  it  fraudulent  and  to  sue  immediately, 
the  action  should  have  been  in  tort.  Story  on  Sales,  ^<^  432, 
434,  442,  446,  and  cases  cited  there ;  Jones  v.  Hoar,  5  Pick. 
286;  Willett  r.  Willett,  3  Watts,  277;  Gary  v.  Curtis,  3  How- 
aid,  247,  248. 

3.  The  remedy  by  foreign  attachment  in  Indiana  is  confined 
to  cases  of  debts  due  on  contract  and  shown  by  affidavit ;  and 
the  institution  of  such  a  suit  was  an  affirmance  of  the  contract 
of  loan ;  and,  inasmuch  as  the  stipulated  term  of  credit  had  not 
expired,  the  action  was  prematurely  brought.  Code  of  Indiana 
of  1843,  pp.  762,  763,  772,  773 ;  Lindon  v.  Hooper,  Cowp. 
418 ;  Ferguson  v.  Carrington,  3  Carr.  &  Payne,  457,  at  Nisi  Pri- 
us ;  same  case  in  Bench,  9  Bam.  &  Cres.  59.  This  case  is  cited 
as  law  by  Starkie,  2  Ev.  55;  1  Chitty  on  PI.  157;  1  Com.  on 
Cont.  221 ;  Button  r.  Solomonson,  3  Bos.  &  Pul.  686 ;  16  Mass. 
80,  note  a;  Galloway  v.  Holmes,  1  Doug.  (Mich.)  334. 

In  the  present  case,  the  question  is  not  whether  the  bank  had 
a  right  to  disaffirm ;  but  whether,  by  bringing  this  action,  she 
did  not  in  fact  affirm  the  express  contract. 

The  authorities  cited  show  the  general  doctrine  of  the  com- 
mon law  to  be,  that  promises  in  law  exist  only  in  the  absence 
of  promises  in  fact ;  that  where  there  is  an  express  contract,  su- 
ing in  assumpsit  is  an  affirmance  of  it ;  that  in  those  cases  in 
which  it  has  been  held  that  assumpsit  would  lie  immediately 
on  discovery  of  the  fraud,  there  was  a  debt  due,  in  prcesenti, 
either  by  an  express  precedent  contract,  or  by  the  absence  of 
any  agreement  for  credit ;  or  the  contract  was  incapable  of  con- 
firmation and  absolutely  void,  through  illegality,  or  as  being 
contrary  to  public  policy. 

It  is  further  contended,  that  the  attachment  of  the  pork  and 
flour,  as  the  property  of  Mcdueen  &  McKay,  was  an  affirm- 
ance of  the  contract  with  them.  Campbell  v.  Fleming,  1 
Adolph.  &  Ell.  40 ;  Selway  v.  Fogg,  5  Mees.  <fc  Wels.  86 ; 
Thompson  v.  Morris,  2  Murphy,  248 ;  Dingley  v,  Robinson,  6 
Greenl.  127;  Hanna  r.  Mills,  21  Wend.  90;  Ibid.  175. 

A  party  cannot  claim  in  repugnant  rights,  and  is  concluded 


SUPREME  COURT. 


Gibson  v.  Steyens. 


by  the  fonii  of  his  action.     Smith  v.  Hodson,  4  Term  Rep. 
217. 

4.  The  retention  of  the  bills  of  exchange,  given  by  McQueen 
&  McKay,  as  well  as  the  form  of  the  action,  was  an  affirmance 
of  the  contract  of  loan.  Tobey  v.  Barber,  5  Johns.  72 ;  Day- 
ton V,  Trull,  23  Wend.  346-;  Thomas  v.  Todd,  6  Hill,  341 ; 
Masson  v,  Bovet,  1  Denio,  74 ;  Story  on  Sales,  ^  427. 

II.  The  bank,  under  her  attachment,  had  no  right,  as  against 
Gibson,  to  claim  the  pork  and  flour  as  the  specific  proceeds  of 
her  bills,  on  the  ground  of  the  alleged  fraud  of  McQueen  & 
McKay  in  procuring  th6m.     Because,  — 

1.  She  attached  it  as  the  property  of  McQueen  &  McKay, 
and  for  the  benefit  of  their  general  creditors.  If  trover  had 
been  brought,  the  alleged  fraud  would  have  been  disputed. 

2.  Having  voluntarily  parted  with  the  possession  and  osten- 
sible ownership  of  her  bills,  she  cannot  claim  them  or  their 
avails  from  a  bond  fide  purchaser.  Parker  v,  Patrick,  5  Term 
Rep.  175 ;  Mowrey  v.  Walsh,  8  Cowen,  238 ;  Root  v,  French, 
13  Wend.  572 ;  Hoffman  v.  Noble,  6  Metcalf,  68  j  Story  on 
Sales,  ^  200,  and  cases  cited  there 

III.  The  flour  in  the  custody  of  Hanna,  Hamilton,  &  Co., 
and  the  pork  in  the  hands  of  D.  &  J.  A.  F.  Nichols,  were  the 
legal  property  of  McQueen  &  McKay,  at  the  time  of  the 
transfer  thereof  by  them  to  Gibson,  the  plaintiff,  and  said  Mc- 
Queen &  McKay  held,  at  the  time  of  the  attachment,  the  bene- 
ficial interest  only  in  the  residue  of  the  proceeds  of  sale  there- 
of, to  be  made  by  Gibson,  when  the  property  reached  him,  af- 
ter satisfying  his  advance  thereon,  with  commissions  and  all 
other  charges. 

lY.  McQueen  &,  McKay  acquired  a  vested  legal  title  in  said 
pork  and  flour,  by  their  purchases.  The  bills  of  sale  being 
their  muniments  of  title,  also  a  constructive  possession  thereof^ 
the  property  remaining  in  the  custody  of  the  respective  vendors, 
as  their  bailees.     Because,  — 

1.  The  sale  was  a  perfect  vested  sale,  and  not  an  executory 
agreement  to  sell  at  a  future  period.  Martindale  v.  Smith,  1 
Adolph.  (fc  Ell.  (N.  S.)  389  (41  Cond.  Com.  Law,  695). 

2.  The  bills  of  sale  purport  to  pass  a  present  vested  interest, 
and  they  were  delivered  to  McQueen  &  McKay.  The  pay- 
ment of  the  purchase-money  bound  the  bargain,  and  passed  at 
once  the  legal  title  to  them.     Barret  v.  Goddard,  3  Mason,  110. 

3.  Whenever  there  is  a  present  vested  sale,  valid  in  law,  and 
the  property  sold  is  left  with  the  vendor,  he  holds  it  in  custody 
as  bailee  for  the  purchaser.  Elmore  v.  Stone,  1  Taunton,  167; 
Bailey  t?.  Ogdens,  3  Johns.  416;  Dixon  v.  Yates,  5  Barn.  & 
Adolph.  314 
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4.  The  pork  and  flour  were  sufficiently  identified  and  distin- 
guishable from  all  other  property,  there  being  no  other  pork  in 
the  warehouse,  and  the  flour  being  marked.  Barret  v.  Goddard, 
3  Mason,  107;  Pleasants  v.  Pendleton,  6  Rand.  473;  Swan- 
wick  V,  Sothern,  9  Adolph.  &  Ell.  895. 

6.  This  construction  is  confirmed  by  the  condition  of  the 
property  at  the  time,  and  the  general,  well-established  usage  of 
trade  in  regard  to  it ;  which  usage  is  to  leave  such  produce  in 
the  warehouse  till  the  opening  of  navigation,  the  warehouse- 
man being  in  the  mean  time  the  bailee  of  the  owner ;  and  for 
the  owner  to  get  an  advance  thereon  from  the  Eastern  mer- 
chant, and  to  transfer  the  same  to  secure  the  advance :  he  to 
sell  the  same  on  commission. 

6.  The  delivery  on  board  of  canal-boats  provided  for,  was  a 
delivery  as  bailee  for  the  purpose  of  transmission.  The  guar- 
antee of  insjjection  at  Toledo  was  a  warranty  of  guality,  to  be 
tested  after  sale,  and  it  was  not  preliminary  to  the  sale. 

y.  McQueen  &  McKay  passed  the  entire  legal  title  in  said 
produce  to  the  plaintifi",  together  with  the  beneficial  interest,  to 
the  extent  of  his  advance  thereon,  and  gave  him  the  construc- 
tive possession.     Because,  — 

1.  The  condition  of  said  produce  was  such  as  not  to  admit 
of  actual  delivery  at  the  time,  and  it  was  in  accordance  with 
the  course  of  business  and  the  usage  of  trade  to  leave  it  with 
the  warehouseman  in  the  West. 

2.  The  delivery  order,  according  to  the  weight  of  authority, 
was  sufiicient  of  itself  to  pass  the  title  to  Gibson,  on  making  the 
advance,  before  its  presentment  and  acceptance. 

3.  But  if  not,  the  delivery  to  Gibson  of  the  muniments  of 
title,  viz.  the  bills  of  sale,  was  sufficient  for  that  purpose,  espe- 
cially when  accompanied  with  a  delivery  order.  HoUings- 
worth  V.  Napier,  3  Caines,  182;  Wilkes  v.  Fen*is,  5  Johns.  338; 
Bailey  r.  Johnson,  9  Cowen,  115;  Lucas  v,  Dorrien,  7  Taunt. 
279 ;  Greaves  v.  Hepke,  2  Barn.  &  Aid.  131 ;  Pleasants  v.  Pen- 
dleton, 6  Rand.  473 ;  Ricker  v.  Cross,  5  N.  Hamp.  571 ;  In- 
graham  V.  Wheeler,  6  Conn.  277 ;  Atkinson  v.  Mating;  2  Term 
Rep.  465;  Brown  r.  Heathcote,  1  Atk.  162,  Gardner  v.  How- 
land,  2  Pick.  599;  Story  on  Sales,  <$>  311 ;  2  Kent,  500. 

4.  It  was  sufficient  for  the  plaintifi"  to  give  notice  of  his  pur- 
chases in  a  reasonable  time  to  the  respective  bailees  of  the 
property,  so  as  to  exempt  himself  from  the  imputation  of  laches ; 
which  notice  was  given  in  this  case.  Putnam  v.  Dutch,  8 
Mass.  290;  Meeker  v.  Wilson,  1  Gall.  419;  5  N.  Hamp.  571; 
6  Conn.  277. 

5.  The  effect  of  the  whole  was  to  give  the  plaintiff  the  legal 
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title  in  the  produce,  and  not  a  mere  lien  thereon,  or  a  mere 
pledge  of  the  property ;  and  this  is  the  effect  whether  the  tran»- 
fer  be  governed  by  the  law  of  New  York  (which  is  properly 
applicable  to  it),  or  by  the  law  of  Indiana.  Story  on  Conflict 
of  Laws,  ^  316  to  325 ;  Black  v.  Zacharie,  3  Howard,  512. 

YI.  If  Gibson  be  considered  as  not  having  the  entire  legal 
title,  but  as  a  pledgee  to  the  an^ount  of  his  advances,  he  is  pro 
tanto  to  be  considered  and  {nrotected  as  a  purchaser.  Story  on 
Bailments,  <$»  297 ;  Story  on  Agency,  ^  361 ;  Lickbarrow  v. 
Mason,  2  Term  Rep.  63 ;  Root  v.  French,  13  Wend.  572 ;  Hot 
brook  V,  Wight,  24  Wend.  169;  Hoffman  v.  Noble,  6  Mete. 
69  ;  Story  on  Agency,  ^111. 

YII.  The  legal  title  of  the  plaintiff  in  said  produce  is  not 
superseded  or  divested  by  the  levy  of  the  attachment  on  the 
property.     Because,  — 

1.  The  bank  was  not  a  bon&fide  purchaser.  The  attachment 
amounted  only  to  an  assignment  in  invitum  by  operation  of 
law,  and  for  the  benefit  of  the  creditors  at  large,  as  well  as  for 
the  attaching  creditor.  Indiana  Code,  1843,  pp.  762-775; 
Lempriere  v.  Pasley,  2  Term  Rep.  485 ;  1  Atk.  160 ;  Nathan 
V.  GUes,  5  Taunton,  558 ;  United  States  v.  Yaughan,  3  Bin. 
394 ;  Ingraham  v.  Wheeler,  6  Conn.  277 ;  Ricker  v.  Cross, 
6  N.  Hamp.  571 ;  Portland  Bank  v.  Stacey,  4  Mass.  663 ;  Put- 
nam V.  Dutch,  8  Mass.  287 ;  Badlam  v.  Tucker,  1  Pick.  389  ; 
Gardner  v.  Howland,  2  Pick.  604;  Arnold  v.  Brown,  24  Pick. 
95;  note  to  Lanfeart?.  Sumner,  17  Mass.  114 

2.  If  the  bank  had  been  a  bond  fide  purchaser  of  said  produce 
of  Mcdueen  &  McKay,  instead  of  being  attaching  creditors, 
such  purchase  would  not  divest  the  plaintiff  of  his  title,  which 
is  a  legal  title,  with  a  constructive  possession,  fairly  acquired  and 
unaccompanied  with  any  laches  in  notifying  the  bailee  thereof, 
or  in  reducing  the  same  to  actual  possession,  according  to  the 
course  of  trade ;  such  a  legal  title,  being  prior  in  time,  is  prior 
in  right.  See  cases  cited  under  last  proposition ;  also  Caldwell 
V,  Ball,  1  Term  Rep.  205 ;  Tuxworth  v.  Moore,  9  Pick.  348 ; 
Joy  17.  Sears,  9  Pick.  4 ;  Turner  v.  Coolidge,  2  Mete.  351 ; 
3  Mason,  114;  Meeker  r.  Wilson,  1  Gall.  422;  Phillemore  v. 
Barry,  1  Camp.  563. 

The  cases  do  not  turn  on  the  question  of  notice  to  an  attach- 
ing creditor,  but  whether  there  has  been  such  a  delay  in  taking 
actual  possession  as  to  furnish  evidence  of  fraud. 

3.  If  the  attachment  had  the  character  of  a  purchase,  it 
would  not  be  bond  fide  and  without  notice,  within  the  reason 
of  the  rule,  because  McQueen  &  McKay  were  out  of  possession, 
actual  or  constructive,  which  put  the  purchaser  upon  inquiry, 
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and  amounted  to  constructive  notice  of  the  prior  legal  transfer 
to  the  plaintiff.     Lucas  v.  Dorrien,  7  Taunt.  278;  1  Gall.  422. 

4  The  bank,  therefore,  under  the  circumstances,  took  only 
the  interest  of  McQ^ueen  ic  McKay  then  existing,  and  subject 
to  all  equitable,  as  well  as  legal,  interests  then  outstanding 
against  it. 

YIII.  The  only  interest  of  McQ^ueen  &,  McKay  was  the 
equitable  beneficial  interest  in  the  residue  of  the  proceeds  of 
the  produce  when  sold  by  the  plaintiff  on  the  consignment  to 
him,  after  satisfying  thereout  his  advances  and  chaises  on 
sales,  which  alone. was  attachable,  and  which  did  not  warrant 
the  officer  in  taking  the  property.  Story  on  Bailments,  ^  363, 
and  cases  cited ;  .Badlam  v.  Tucker,  1  Pick.  399 ;  Indiana 
Code,  <$»  383,  p.  744,  and  ^  39,  p.  770 ;  Evans  v.  Darlington, 
6  Blackf  .320. 

IX.  The  rights  of  the  plaintiff  are  not  weakened  by  his  hav- 
ing purchased  the  property  out  of  the  State  of  Indiana,  to  be 
sent  and  sold  in  New  York,  according  to  the  course  of  trade. 
Blake  v.  Williams,  6  Pick.  307-314;  Black  v.  Zacharie,  3 
Howard,  614 

X.  If  there  had  been  any  danger  that  the  plaintiff  would 
have  absconded  with  the  property,  to  the  injury  of  the  equitable 
lien  of  the  bank  and  other  creditors,  acquired  by  the  attach- 
ment, (which  is  not  shown  or  pretended,)  their  remedy  would 
then  have  been  in  equity  only. 

IX.  The  warehouse  receipt  accompanying  the  transfer  to 
Gibson  was  equivalent,  under  the  usage  of  trade,  to  a  bill  of 
lading,  and  its  transfer  divested  all  outstanding  title  unknown 
to  Gibson,  whether  legal  or  equitable.     Because,  — 

1.  Such  instruments  are  assignable.  Indiana  Code,  p.  676 ; 
Laws  of  New  York  of  1830,  p.  203,  ^  6;  2  Rev.  Stat.  p.  60. 

2.  The  case  states  that  it  was  usual  and  customary  to  make 
advances  on  the  assignment  of  proper  evidences  of  title.  Noble 
V.  Kennoway,  1  Doug.  612 ;  Zwinger  v.  Samuda,  7  Taunt. 
265 ;  Lucas  v.  Dorrien,  Ibid.  288 ;  Barton  v.  Baddington,  1  Car. 
&  Payne,  207 ;  Keyser  v.  Suse,  Gow,  68. 

The  argument  filed  on  behalf  of  the  defendant  in  error  was 
an  elaborate  support  of  the  following  points :  — 

1.  If  Gibson's  claim  be  in  the  nature  of  a  lien,  he  cannot  re- 
cover, unless  he,  or  his  agent  for  the  purpose  expressly  author- 
ized, had  the  actual  possession  of  the  pork  and  flour  before  the 
attachment  was  levied.  Under  the  circumstances  of  this  case, 
a  constructive  possession  cannot  be  conferred,  for  the  following 
reasons :  —  1.  Because  the  bills  of  parcels,  d&c«,  in  this  cause,  do 
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not  amount  to  warehouse  receipts ;  for  instance,  the  memoran- 
dum of  Hanna,  Hamilton,  &  Co.  is  a  mere  receipted  bill  of  par- 
cels, and  a  guarantee  of  the  inspection  of  the  pork  at  Toledo ; 
it  does  not  even  acknowledge  the  pork  to  be  in  store.^  Should 
the  pork  and  flour  not  pass  inspection,  Mcdueen  &  McKay 
would  not  be  bound  to  accept  them.  The  bills  of  parcels,  with 
their  indorsements,  ice,  amount  to  nothing  more  than  mere  or- 
ders to  deliver  the  pork  and  flour  to  Gibson ;  and  until  the  Nich- 
olses, and  Hanna,  Hamilton,  &  Co.,  were  presented  with  such 
orders,  and  they  had  accepted  the  same,  and  assented  to  hold 
the  pork  and  flour  for  Gibson ,  as  his  agents,  his  lien  could  not 
attach ;  and  the  attachment  having  been  sued  out,  and  levied  on 
the  pork  and  flour  ui  question  before  they  received  orders  in  fa- 
vor of  Gibson,  the  attaching  lien  of  the  State  Bank  must  pre- 
vail. 2.  Although  the  memoranda  may  be  considered  as  ware- 
house receipts,  yet,  there  being  no  legislative  enactment  or 
usage  in  New  York  making  the  transfer  and  delivery  thereof 
to  confer  a  constructive  possession  of  the  pork  and  flour,  their 
transfer  and  delivery  to  Gibson  cannot  have  that  effect.  3.  Al- 
though, by  the  laws  of  New  York,  these  memoranda  might  con- 
fer a  constructive  possession  on  Gibson,  yet,  as  the  pork  and 
flour  were,  at  the  time  of  the  delivery  of  those  memoranda  to 
Gibson,  at  Fort  Wayne,  in  Indiana,  the  transaction  must  be 
governed  by  the  laws  of  Indiana.  In  Indiana  we  have  no  law, 
or  usage,  giving  such  force  to  warehouse  receipts. 

2.  Although  Gibson  should  be  regarded  as  an  absolute  pur- 
chaser, yet,  as  the  attachment  was  levied  upon  the  pork  and 
flour  before  he  or. any  agent  of  his  had  actual  possession  of 
them,  Gibson  cannot  recover.  A  fortiori  if  Gibson's  claim  be 
only  a  lien. 

3.  If  the  pork  and  flour  be  regarded  as  a  security  to  Gibson, 
for  the  repayment  of  the  advance,  nevertheless,  as  neither  Gib- 
son nor  any  agent  of  his  had  the  actual  possession  of  the  pork 
and  flour  before  they  were  attached,  nor  had  the  instruments 
by  which  his  lien  on  the  pork  and  flour  was  created  been  re- 
corded in  Allen  county,  Indiana,  (the  place  where  the  pork  and 
flour  were, )  within  ten  days,  according  to  the  Rev.  Stat,  of  In- 
diana, 1843,  p.  590,  sec.  10,  such  assignment  to  Gibson  is  void 
as  to  the  State  Bank. 

4.  Whether  Gibson's  right  be  regarded  as  a  lien  on,  or  a  pur- 
chase of,  the  pork  and  flour,  still,  as  neither  Gibson  nor  any 
agent  of  his,  had  the  actual  possession  thereof,  before  the  at- 
tachment was  levied,  Gibson  cannot  recover. 

5.  If  Gibson  be  regarded  a  "  deemed  pro  tanto  purchaser," 
McQ^ueeu  &  McKay  must  be  regarded  as  owners  of  the  residue. 
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This  condition  of  things  necessarily  makes  Gibson  and  Mc- 
dueen  &  McKay  tenants  in  common  of  the  pork  and  flour.  If 
this  be  true,  (which  we  regard  as  unquestionable,  if  Gibson  be 
a  ^^pro  tanto  purchaser,")  the  interest  of  McQueen  &  McKay 
in  the  pork  and  flour  is  attachable,  and  the  oflScer  attaching 
can,  by  virtue  of  the  attachment,  take  the  whole  of  the  pork 
and  flour,  even  out  of  the  actual  possession  of  Gibson,  and  de- 
liver it  over  to  the  purchaser,  and  Gibson  cannot  replevy  them 
from  the  officer  or  the  purchaser  under  the  attachment. 

6.  If  Gibson's  right  be  only  a  lien,  although  such  lien  may 
have  attached  oh  the  pork  and  flour  before  the  attachment  of 
the  State  Bank  was  levied  thereon,  nevertheless  the  interest  of 
McQ,ueen  ic  McKay  therein  is  attachable. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  case  is  one  of  much  interest,  and  has  been  very  fully 
argued.  There  is,  however,  but  a  single  question  in  it,  and 
that  is,  whether  the  property  in  dispute  was  transferred  to  the 
plaintifi*  in  error,  and  vested  in  him,  by  the  indorsement  and 
delivery  of  the  warehouse  documents  in  the  manner  stated  in 
the  record. 

The  fact  that  McQueen  &;  McKay  by  fraudulent  means  ob- 
tained the  money  from  the  bank,  with  which  they  purchased 
the  pork  and  flour,  is  not  material  in  the  decision  of  this  ques- 
tion. The  bank  in  these  proceedings  does  not  claim  the  prop- 
erty as  its  own,  upon  the  ground  that  it  was  purchased  with 
money  fraudulently  obtained  from  it.  If  it  had  intended  to  as- 
sert its  title  as  owner,  it  should  have  proceeded  by  some  appro- 
priate action  to  recover  the  property  itself,  or  the  value  of  it  in 
damages.  But  the  bank  presents  itself  in  the  character  of  a 
creditor,  seeking  to  collect  its  debt  by  an  attachment  against 
the  property  of  its  debtor.  And  the  claims  of  both  parties, 
plaintiff  and  defendant,  rest  upon  the  admission  that  the  pork 
and  flour  were  the  property  of  McQueen  &  McKay,  and  had 
been  left  by  them  in  the  custody  of  the  warehousemen  as  their 
bailees. 

We  are  not,  therefore,  called  upon  to  decide  whether  the 
owner  of  money  fraudulently  obtained  from  him  can  follow 
the  proceeds  in  the  hands  of  a  boni  fide  purchaser  without  no- 
tice, and  in  the  usual  course  of  trade.  As  this  question  is  not 
in  the  case,  we  forbear  to  examine  it,  although  it  was  discussed 
in  the  argument  at  the  bar.  We  must  not,  however,  be  under- 
stood as  intimating  that,  if  this  point  had  arisen,  the  judgment 
of  the  court  would  have  been  difierent  from  that  which  we  are 
about  to  give. 

VOL.  VIII.  34 
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The  case  as  it  comes  before  us  in  substance  is  this.  The 
pork  and  flour  were  purchased  by  McQueen  &  McKay,  at  Port 
Wayne,  in  the  State  of  Indiana,  on  the  4th  of  April,  1844. 
The  articles  were  in  the  warehouses  of  the  respective  vendors 
at  the  time  of  sale,  and  the  purchasers  took  from  each  of  them 
a  written  memorandum  of  the  sale,  with  a  receipt  for  the  money, 
and  an  engagement  to  deliver  them  on  board  of  canal-boats  soon 
after  the  opening  of  canal  navigation.  There  was  also  a  writ- 
ten guarantee  from  the  respective  vendors,  that  the  articles  sold 
should  pass  inspection.  By  the  order  of  Mcdueen  Sc  McKay 
they  were  to  be  sent  by  canal-boats  to  Ludlow  &  Babcock,  their 
agents  at  Toledo,  in  the  State  of  Ohio,  to  be  held  by  them  un- 
til they  received  orders  from  Mcdueen  &^  McKay. 

The  documents  executed  by  the  warehousemen,  herein  be- 
fore mentioned,  transferred  the  property  and  the  possession  of 
the  pork  and  flour  to  Mcdueen  &  McKay,  and  the  vendors 
from  that  time  held  it  for  them,  and  as  their  bailees. 

Being  thus  in  possession,  Mcdueen  6o  McKay  afterwards,  on 
the  17th  of  April,  in  the  city  of  New  York,  in  consideration  of 
the  advance  of  money  mentioned  in  the  statement  of  the  case, 
delivered  to  Gibson,  the  plaintifi*  in  error,  the  evidences  of  title 
which  they  had  received  from  the  vendors,  indorsing  thereon 
an  order  upon  them  to  deliver  the  property  to  Gibson.  They 
at  the  same  time  delivered  to  Gibson  a  letter  to  Ludlow  &;  Bab- 
cock, their  agents  at  Toledo,  stating  that  they  had  received  an 
advance  from  Gibson  upon  this  property,  and  directing  them  to 
deliver  it  to  him,  and  to  comply  with  his  orders. 

Gibson  was  a  commission  merchant  residing  in  New  York, 
and  it  is  admitted  that  this  transaction  with  Mcdueen  &  Mc- 
Kay was  in  the  usual  course  of  his  business.  On  the  27th  of 
April,  ten  days  after  this  transfer,  the  property  was  seized  by 
the  defendant  in  error,  as  sheriff,  under  an  attachment  issued 
on  the  same  day  at  the  suit  of  the  bank,  to  obtain  satisfaction 
for  the  debt  due  to  it  from  Mcdueen  &  McKay.  At  the  time 
of  the  attachment,  the  pork  and  flour  still  remained  in  the  ware- 
houses at  Fort  Wayne,  and  neither  the  warehousemen  nor  the 
attaching  creditor  had  notice  of  the  transfer  to  Gibson.  The 
agent  despatched  by  him  arrived  two  days  afterwards,  and 
claimed  the  property.  The  sheriff  refused  to  deliver  it  up,  and 
this  action  of  replevin  was  thereupon  brought  to  recover  it. 

In  examining  the  question  between  these  parties,  it  is  proper 
to  say,  that,  if  the  fact  had  not  been  admitted  that  the  dealing 
between  Mcdueen  &  McKay  and  the  plaintiff  was  in  the  usual 
course  of  trade,  the  court  would  yet  have  felt  itself  bound  to 
take  judicial  notice  of  it.     Apart  from  the  fraud  imputed  lo 
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McQ^ueen  &  McKay,  of  which  Gibson  had  no  knowledge,  the 
statement  of  facts  in  this  case  describes  the  usual  course  of  the 
great  inland  commerce  by  which  the  larger  part  of  the  agricul- 
tural productions  of  the  valley  of  the  Mississippi  find  their  way 
to  a  market.  It  has  existed  long  enough  to  assume  a  regular 
form  of  dealing,  and  it  embraces  such  a  wide  extent  of  territory, 
and  is  of  such  general  importance,  that  its  ordinary  course  and 
usages  are  now  publicly  known  and  understood ;  and  it  is  the 
duty  of  the  court  to  recognize  them,  as  it  judicially  recognizes 
the  general  and  established  usages  of  trade  on  the  ocean.  For 
if,  by  any  decision  of  this  court,  doubt  should  be  thrown  upon 
the  validity  and  safety  of  a  contract  fairly  made  according  to 
the  usages  of  this  trade,  and  in  the  ordinary  course  and  forms 
of  business,  the  want  of  confidence  would  seriously  embarrass 
its  operations,  to  the  injury  of  all  connected  with  it,  and  would 
certainly  be  not  less  injurious  to  the  agriculturist  and  producer 
than  to  the  merchant  and  trader. 

The  transaction,  therefore,  being  in  the  usual  course  of  trade, 
and  free  from  all  suspicion  of  bad  faith  on  the  part  of  the  plain- 
tiff, the  question  to  be  decided  is,  what  was  the  legal  effect  of 
the  indorsement  and  delivery  of  the  warehouse  documents, 
in  consideration  of  the  advance  of  money  he  then  made  to 
McQ^ueen  d&  McKay?  In  the  opinion  of  the  court,  it  trans- 
ferred to  him  the  legal  title  and  constructive  possession  of  the 
property ;  and  the  warehousemen  from  the  time  of  this  trans- 
fer became  his  bailees,  and  held  the  pork  and  flour  for  him. 
The  delivery  of  the  evidences  of  title  and  the  orders  indorsed 
upon  them  was  equivalent,  in  the  then  situation  of  the  prop- 
erty, to  the  delivery  of  the  property  itself. 

This  mode  of  transfer  and  delivery  has  been  sanctioned 
in  analogous  cases  by  the  courts  of  justice  in  England  and 
this  country,  and  is  absolutely  necessary  for  the  purposes  of 
commerce.  A  ship  at  sea  may  be  transferred  to  a  purchaser 
by  the  delivery  of  a  bill  of  sale.  So  also  as  to  the  cargo,  by 
the  indorsement  and  delivery  of  the  bill  of  lading.  It  is  hardly 
necessary  to  refer  to  adjudged  cases  to  prove  a  doctrine  so  fa- 
miliar in  the  courts.  But  the  subject  came  before  this  court  in 
the  case  of  Conard  v.  The  Atlantic  Insurance  Company,  in  1 
Pet.  445,  where  this  symbolical  delivery  was  fully  considered 
and  sustained.  The  same  principle  was  decided  in  the  case 
of  Brown  v.  Heathcote,  1  Atk.  160 ;  Greaves  v,  Hepke,  2  Barn. 
&.  Aid.  131;  Atkinson  v.  Maling,  2  Term  Rep.  465;  Wilkes 
and  Fontaine  v.  Ferris,  5  Johns.  335 ;  Pleasants  v.  Pendleton, 
6  Rand.  473;  Ingraham  v.  Wheeler,  6  Wend.  277;  Ricker 
17.  Cross,  6  N.  Harap.  571;  Gardners.  Rowland,  2  Pick.  599 ; 
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2  Kent's  Com.  499;  Story  on  Sales,  ^  311.  The  rule  is  not 
confined  to  the  usages  of  any  particular  commerce,  but  a{>plie8 
to  every  case  where  the  thing  sold  is,  from  its  character  or  sit- 
uation at  the  time,  incapable  of  actual  delivery.  The  contract 
between  the  plaintiff  and  Mcdueen  So  McKay  having  been 
made  in  New  York,  the  articles  in  the  warehouses  at  Fort 
Wayne  were  incapable  of  actual  delivery ;  consequently,  the 
delivery  of  the  evidences  of  title,  with  the  order  to  the  bail- 
ees indorsed  on  them,  passed  the  title  and  possession  to  the 
plaintiff. 

It  is  true  there  is  no  formal  assignment  indorsed  on  the  ware- 
house document.  But  the  technical  rules  of  common  law  con- 
veyances and  transfers  of  property  have  never  been  applied  to 
mercantile  contracts  made  in  the  usual  course  and  forms  of 
business.  The  indorsement  of  the  delivery  order  upon  these 
evidences  of  his  title,  like  the  indorsement  upon  a  bill  of  lad- 
ing, sufficiently  manifests  the  intention  of  the  parties  that  the 
title  and  possession  should  pass  to  Gibson.  And  when  that 
intention  is  evident  from  the  language  of  the  written  instru- 
ments and  the  nature  and  character  of  the  contract,  it  is  the 
duty  of  the  court  to  carry  it  into  execution  without  embarrass- 
ing it  with  needless  formalities.  A  contrary  rule  would  most 
commonly  defeat  the  object  which  both  parties  designed  to  ac- 
complish, and  believed  they  had  accomplished,  by  the  instru- 
ments they  executed. 

Nor,  as  respects  the  legal  title,  can  there  be  any  distinction  be- 
tween the  advance  made  by  Gibson,  and  the  case  of  an  actual 
purchaser.  To  the  extent  of  his  advances  he  is  a  purchaser, 
and  the  legal  title  was  conveyed  to.  him  to  protect  his  advan- 
ces. It  is  not  like  the  lien  of  a  factor,  who  makes  advances 
for  his  principal  upon  goods  in  his  possession.  But  even  in  that 
case  the  property  cannot  be  withdrawn  from  his  hands  until  his 
advances  are  repaid.  But  in  the  case  before  us,  the  title  of  Gib- 
son is  not  a  mere  lien.  The  legal  title,  the  right  of  property, 
passed  to  him,  and  Mcdneen  &  McKay  retained  nothing  but 
an  equitable  interest  in  the  surplus,  if  any  remained  after  sat- 
isfying the  claims  of  Gibson.  The  case  of  Conard  v.  The  At- 
lantic Insurance  Company,  before  referred  to,  was  the  case  of  a 
loan  of  money  upon  a  respondentia  bond  upon  a  cargo  at  sea, 
secured  by  an  assignment  on  the  bill  of  lading,  and  in  that 
case  the  court  said,  —  <<  It  is  true  that,  in  discussions  in  a  court 
of  equity,  a  mortgage  is  sometimes  called  a  lien  for  a  debt. 
And  so  it  certainly  is,  and  something  more ;  it  is  a  transfer  of 
the  property  itself  as  security  for  the  debt.  This  must  be  ad- 
mitted to  be  true  at  law,  and  it  is  equally  true  in  equity,  for  in 
this  respect  equity  follows  the  law."     1  Pet.  441. 
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The  guamntee  that  the  articles  should  pass  inspection  does 
not  affect  the  character  of  the  transaction,  nor  convert  it  into 
an  executory  contract.  It  is  nothing  more  than  the  usual  war- 
ranty of  the  soundness  and  quality  of  the  thing  sold,  which  is 
taken  by  the  purchaser  in  every  sale  of  personal  property  when 
he  does  not  choose  to  take  the  risk  upon  himself. 

It  appears  that  the  attachment  was  laid  before  the  warehouse- 
men  received  notice  of  the  transfer  to  Gibson.  Undoubtedly 
it  was  his  duty  to  use  reasonable  diligence  in  giving  notice 
both  to  them  and  the  agent  at  Toledo.  And  negligence  in  this 
respect  on  his  part  would  be  regarded  as  evidence  of  fraud, 
and  might  moreover  put  in  jeopardy  his  right  of  property,  if  it 
passed  into  the  hands  of  a  ban&  fide  purchaser  without  notice, 
and  in  the  usual  course  of  trade.  But  in  this  case  there  has 
been  no  unreasonable  delay.  The  notice  was  promptly  given, 
and  the  receipt  of  it  by  the  bailees  was  not  necessary  to  com- 
plete  his  title.  As  between  him  and  the  creditors  of  McQueen 
it,  McKay,  the  property  and  possession  vested  in  him  at  the 
time  of  the  transfer  and  delivery  of  the  documents.  The  cases 
before  referred  to  establish  this  principle. 

Neither  is  the  equitable  interest  of  McQueen  tc  McKay  m 
the  surplus  (if  any  remain)  material  to  the  decision.  This 
equitable  interest  is  no  doubt  liable  to  attachment  by  the  laws 
of  Indiana.  But  that  liability  will  not  authorize  the  attaching 
creditor  to  take  the  property  out  of  the  hands  of  the  legal 
owner,  before  his  claims  upon  it  are  discharged.  The  equity 
of  redemption  upon  a  mortgage  of  real  property  is  liable  to 
attachment.  But  it  will  scarcely  be  contended,  that  the  at- 
taching creditor,  or  a  purchaser  under  the  attachment,  or  the 
officer  levying  it,  could  maintain  an  ejectment  against  a  mort- 
gagee in  possession,  or  in  any  other  way  interfere  with  his  pos- 
session, when  holding  it  as  security  for  money  due  him.  The 
same  rule  applies  to  a  mortgagee  of  personal  property  holding 
the  legal  title  and  possession  to  secure  his  advances. 

UpoE\  the  whole,  therefore,  we  think  there  is  error  in  the 
judgment  of  the  Circuit  Court,  and  that  it  must  be  reversed. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
34* 
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Court,  for  further  procecfdings  to  be  had  therein  in  conformity 
to  the  opinion  of  this  /court. 


John  West,  Appellant,  v.  Joseph  Smith  and  Ellen,  his  Wife. 

Where  a  bill  was  filed  in  the  Circnit  Conrt  of  ibe  United  States  for  the  County  of 
Alexandria,  bj  a  legatee,  against  the  executor  and  residuary  devisee,  praying  for 
the  sale  of  the  real  estate  m  order  to  pay  l^acies,  the  pergonal  estate  being  ex- 
hausted, it  was  not  necessary  to  make  a  special  devisee  of  land  in  Vii^nia,  who 
-resided  in  Virginia,  a  party  defendant. 

The  Orphans*  Coart  had  power  to  aUow  a  commissioQ  to  ibe  executor  for  paying 
over  a  specific  legacy,  and  a  right  to  extend  this  commission  to  ten  per  cent. 

Under  the  laws  of  Virginia,  the  executor  had  a  right  to  refrain  from  pleading  the 
statute  of  limitations  when  sued,  and  to  pay  a  ju&ment  thus  obtained  against  him. 
The  judgment,  at  all  events,  must  stand  good  untu  revened. 

Where  the  executor  paid  legacies  to  persons  who  had  occupied  property  which,  it 
was  alleged,  belonged  to  the  deceased,  and  the  occupiers  claimed  to  hold  it  in 
consequence  of  an  uninterrupted  possession  of  twen^  yc^ftn,  the  justice  of  their 
claim  could  not  be  tried  in  a  collateral  manner,  by  objecting  to  this  item  of  the 
executor's  account,  on  the  ground  that  he  should  bAve  set  up  the  claim  for  rent  in 
set-off  to  the  legacy. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia  and  County  of  Alexan- 
dria^^itting  as  a  court  of  equity. 

It  was  a  bill  filed  in  the  Circuit  Court  by  Ellen  Smith,  then 
Ellen  Mandeville,  one  of  the  legatees  of  Joseph  Mandeville, 
deceased,  whose  will  was  before  this  court  for  construction  at 
January  term,  1844.  The  case  is  reported  in  2  Howard,  660. 
It  will  be  seen  by  reference  to  that  case,  that  John  West  be- 
came a  party  to  the  proceedings,  upon  the  ground  of  being 
the  residuary  legatee,  and,  as  the  court  then  held,  residuary 
devisee  also. 

Ellen  Mandeville,  who  intermarried  with  Joseph  Smith 
pending  the  suit,  was  a  legatee  under  that  will  for  $  3,000. 
One  of  the  clauses  of  the  will  was  this.  "  If  my  personal  prop- 
erty should  not  cover  the  entire  amount  of  legacies  I  have  or 
may  give,  my  executors  will  dispose  of  so  much  of  my  real 
estate  as  will  fully  pay  them." 

Mandeville,  the  testator,  died  in  July,  1837. 

In  May,  1839,  Ellen  Mandeville  filed  her  bill  in  the  Circuit 
Court,  (to  which  suit  her  husband,  Smith,  afterwards  became  a 
party,)  charging  the  making  and  publication  of  the  will,  the  be- 
quest to  herself  and  others  of  certain  legacies,  which  in  default 
of  personal  assets  were  chargeable  upon  the  real  estate,  the 
death  of  the  testator,  and  the  deQciency  of  personal   assets; 
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and  praying  a  sale  of  lands  for  the  satisifaction  of  her  legacy.  To 
this  bill,  all  the  other  pecuniary  legatees,  the  residuary  devisee, 
West,  and  the  executor  of  Mandevrlle,  were  made  defendants. 

It  is  not  necessary  to  trace  the  progress  of  the  suit  through 
its  successive  stages.  It  was  at  last  referred  to  a  master  in 
chancery,  who  reported  sundry  matters  of  account,  to  some  of 
which  exceptions  were  taken  by  the  defendant.  West.  The 
court,  however,  overruled  these  exceptions,  and  proceeded  to 
decree  a  sale  of  so  much  of  the  real  estate  as  might  be  neces- 
sary to  pay  the  legacies.  From  this  decree  West  appealed,  and 
the  case  now  came  before  this  court  upon  the  exceptions  to  the 
master's  report.  Only  four  of  these  exceptions  were  insisted 
on  in  the  argument,  viz.  the  second,  third,  seventh,  and  eighth. 

They  were  as  follows.  The  first  exception  is  inserted  for 
the  purpose  of  explaining  the  second. 

1.  For  that  said  commissioner  has  improperly  allowed  Wil- 
liam C.  Gardner,  deceased,  a  credit  in  his  account  as  executor 
of  Joseph  Mandeville,  deceased,  the  sum  of  eight  hundred  and 
forty-twp  dollars  and  ninety  cents,  as  having  been  paid  to 
Sarah  A.  Hill,  "  a  specific  legacy  of  slaves,  furniture,  Ac,  as 
appraised,"  which  said  property  was  properly  subject,  at  the 
time  of  its  delivery  to  the  said  legatee,  Sarah  A.  Hill,  to  the 
payment  of  the  debt  of  Joseph  Mandeville,  deceased. 

2.  For  that  the  said  commissioner  has  improperly  allowed 
the  said  William  C.  Gardner,  deceased,  as  a  credit  in  his  said 
executorial  account  on  the  estate  of  Joseph  Mandeville,  de* 
ceased,  the  sum  of  eighty-four  dollars  and  twenty-nine  cents, 
as  a  commission  on  the  said  $  842.90,  mentioned  in  the  first 
foregoing  exception,  which  said  sum  was  not  so  due  to  said 
Gardner. 

3.  For  that  the  said  commissioner  has  improperly  allowed 
the  said  Gardner,  as  a  credit  in  his  said  executorial  account,  the 
sum  of  three  hundred  and  sixteen  dollars  and  thirty-seven 
cents,  and  a  further  credit  in  said  account  of  nine  hundred  and 
twenty  dollars  and  twenty-six  cents  {$  920.26),  as  having  been 
paid  by  said  Gardner  on  account  of  a  judgment  in  favor  of 
Samuel  Bartle,  against  said  Gardner,  as  executor  of  Joseph 
Mandeville,  deceased,  the  items  or  most  of  them  forming  the 
account  of  said  Bartle  against  said  Mandeville's  estate,  on  which 
said  judgment  is  predicated,  being  unsustained  by  legal  proof, 
and  barred  by  the  statute  of  limitations. 

7.  For  that  the  said  commissioner  has  improperly  reported 
the  sum  of  fifteen  hundred  dollars,  with  the  several  sums  of 
two  hundred  and  twenty-five  dollars  and  four  hundred  and  fifty 
dollars  interest  thereon,  after  allowing  a  credit  of  one  hundred 


404  SUPREME  COURT. 

West  V,  Smith  et  al. 

and  fifty  dollars,  as  a  legacy  due  to  Mary  Mandeville,  under 
the  will  of  Joseph  Mandeville,  deceased ;  the  said  legacy  being 
subject  to  a  further  credit  of  two  hundred  and  twenty-five  dol- 
lars, for  the  use  and  occupation  of  a  portion  of  the  real  estate 
of  Joseph  Mandeville,  deceased. 

8.  For  that  the  said  commissioner  has  improperly  reported 
'  the  sum  of  fifteen  hundred  dollars,  with  seven  hundred  and 
thirty-five  dollars,  the  interest  due  thereon,  as  a  legacy  to  Julia 
Mandeville,  under  the  will  of  Joseph  Mandeville,  deceased, 
when  the  same  should  have  been  credited  with  the  sum  of  two 
hundred  and  twenty-five  dollars  for  the  use  and  occupation  of 
a  portion  of  the  real  estate  of  Joseph  Mandeville,  deceased. 

The  cause  was  argued  by  Mr.  Jones,  for  the  appellant,  and 
Mr,  Neale  and  Mr.  Davis,  for  the  appellees. 

Mr,  Jones  submitted  a  preliminary  objection  of  a  defect  of 

parties,  because  of  the  nonjoinder  as  a  defendant  of  James 

\  Mandeville,  a  nephew  of  the  testator,  and  a  specific  devisee  of 

'  ten  thousand  acres  of  land  upon  the  head-waters  of  Guyandotte 

River,  in  Virginia.  -  ^ 

He  then  proceeded  to  argue,  in  support  of  the  second  excep- 
tion, that  no  commission  was  allowable  on  the  specific  legacy, 
in  addition  to  the  general  commissions  incident  to  the  adminis- 
tration of  the  assets. 

Of  the  third,  that  the  executor  suffered  judgment  at  the  suit 
of  Bartle,  in  consequence  of  his  improper  and  illegal  concessions, 
and  of  evident  negligence,  amounting  to  a  devastavit. 

Of  the  seventh  and  eighth,  we  maintain,  — 1st.  That  the  evi- 
dence clearly  entitled  the  exceptant  to  the  set-offs  claimed  in 
these  exceptions.  2d.  That  the  pretence  set  up,  of  long  posses- 
sion under  a  parol  gift,  was  wholly  unsupported  by  evidence, — 
indeed  disproved,  —  and  was  moreover  barred  by  estoppel,  the 
parties  claiming  both  under  and  against  the  will. 

And  further  maintained,  that  the  court  erred  in  proceeding  to 
the  final  decree,  whilst  the  claims  of  the  two  creditors  and  the 
two  legatees  named  in  these  exceptions  remained  subjudice. 

Lastly,  that  the  court  had  no  jurisdiction  to  decree  satisfac- 
tion of  the  creditors  out  of  the  real  estate. 

'^ 

Mr.  Neale,  for  defendants  in  error. 

2d  Exception.  If  this  exception  is  made  as  a  legal  and  valid 
objection,  it  is  thought  that  such  is  not  the  law ;  on  the  con- 
trary, the  allowance  is  fully  authorized  by  law.  No  doubt  the 
commissioner  was  guided  by  the  allowance  made  the  executor 
of  Mandeville  by  the  Orphans'  Court  of  Alexandria  County,  in 
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which  the  accounts  were  settled  ;  and  that  court  had  full  power 
and  authority,  under  the  testamentary  system  of  Maryland,  to 
make  the  allowance,  it  being  a  matter  within  the  admitted 
discretion  of  the  court ;  and  being  in  its  discretion,  not  even  an 
appeal,  much  less  this  exception,  is  sustainable.  2  Laws  of 
Maryland,  482 ;  Dorsey's  Testamentary  Law  of  Maryland,  17 ; 
1  Peters,  565 ;  6  ib.  224. 

The  exception,  if  sustained,  might,  by  a  future  proceeding  on 
the  part  of  the  appellant  against  the  executor's  legal  representa- 
tive, tend  to  defeat,  at  least  in  part,  the  commission  allowed 
Mandeville's  executor  by  the  Orphans'  Court  aforesaid,  and 
which  could  only  have  been  done,  in  the  first  instance,  by  an 
appeal,  alleging  and  proving  fraud  in  its  procurement.  It 
would,  therefore,  seem  to  be  an  attempt  to  do  that  indirectly, 
which  could  not  have  been  done  directly  and  lawfully. 

3d  Exception.  This  exception  is  clearly  untenable  for  the 
following  reasoi'.s;  that  is  to  say,  because  the  judgments  of 
every  court  of  competent  jurisdiction,  if  fairly  obtained,  are  con- 
clusive upon  the  parties,  until  reversed  by  writ  of  error  or  super- 
sedeas; nor  can  a  court  of  equity  look  into  theiii,  unless  fraud, 
mistake,  accident,  or  surprise  in  their  procurement  be  alleged 
and  proved ;  in  such  a  case,  it  is  admitted  that  chancery  has 
jurisdiction.  But  no  such  allegations  are  to  be  found  in  the 
record  of  this  cause,  and  for  want  thereof,  this  honorable  court, 
sitting  as  an  appellate  chancery  court,  will  not,  it  is  imagined, 
disturb  the  allowance.  The  appellant  was  made  a  party  de- 
fendant on  the  8th  of  June,  1842,  and  although  Commissioner 
Eaches  made  his  report  on  the  31st  of  May,  1839,  the  appellant 
never  filed  exceptions  thereto  until  the  3d  of  October,  1846, 
long  after  the  death  of  Mandeville's  executor;  and  having  so 
long  failed  to  do  so,  it  is  submitted  whether  the  court  will  now 
entertain  the  same.  2  Robinson's  Practice,  214,  383  ;  3  How- 
ard, 691 ;  and  the  same  remarks  apply  to  Commissioner  Green's 
report. 

(Mr.  Neale  then  went  into  an  argument  that  the  statute  of 
limitations  did  not  apply.) 

7th  and  8th  Exceptions.  The  claim  set  up  by  the  appel- 
lant for  use  and  occupation  is  strictly  legal,  and  as  a  general 
principle  can  only  be  enforced  in  a  court  of  law.  Such  claim 
must  be  founded  on  the  privity  of  contract,  either  express 
or  implied,  and  neither  the  one  nor  the  other  can  arise  with- 
out the  previous  relation  of  landlord  and  tenant.  1  Howard, 
153. 

No  such  relation  is  pretended  in  this  case ;  none  such  ever 
existed ;  the  parties,  on  the  contrary,  are  now  contending  before 
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the  court  below,  in  a  suit  at  law,  about  their  legal  rights  to  the 
lot  of  land  in  question,  and  to  the  rent  of  which  lot  the  appel- 
lant in  this  chancery  suit  claims  to  be  entitled.  It  would 
therefore  appear  to  be  a  fit  subject  for  an  action  at  law,  and  not 
a  bill  in  equity,  for  the  right  of  property  in  this  case  is  a 
question  which  involves  matters  of  fact  as  well  as  of  law,  and 
should  be  adjudicated  in  a  court  of  law,  where  the  appellant  has 
adequate  remedy ;  and  having  such  remedy,  a  court  of  equity 
is  not  the  proper  forum.  1  Laws  U.  S.,  old  edition,  p.  69,  sec. 
16. 

Tiie  evidence  in  the  record  is,  that  the  Misses  Mande- 
ville  entered  on  the  premises  in  dispute,  under  a  gift  from 
their  uncle,  the  late  Mr.  Mandeville,  and  that  they  held, 
used,  and  occupied  it  for  more  than  twenty  years  prior  to  their 
said  uncle's  death,  and  that,  too,  with  his  personal  knowl- 
edge and  consent,  and  that  they  still  hold,  use,  and  occupy 
it  as  their  own  property.  If,  then,  the  Misses  Mandeville 
entered  on  the  premises  under  color  or  claim  of  title,  and 
held  pos3ession  adversely  to  their  uncle  for  so  long  a  period, 
with  his  knowledge,  and  without  any  attempt  on  his  part  to 
eject  them,  it  gives  them  good  right  and  title  under  Virginia 
law,  and  is  a  complete  bar  to  a  possessory  action,  although  it 
might  not  be  against  a  writ  of  right,  founded  on  the  seizin  of 
the  appellant's  devisor  or  testator,  for  in  Virginia  it  has  been 
decided  that  a  devisee,  like  an  heir,  may  maintain  a  writ  of 
right. 

Mr.  Davis,  for  the  defendant  in  error,  contended  that  the 
exceptions  were  properly  overruled :  — 
As  to  the  first  exception,  because,  — 

1.  The  realty  as  well  as  personalty  being  liable,  under  the 
will  and  law,  to  both  debts  and  legacies,  it  is  immaterial  to  the 
residuary  devisee  and  legatee  to  which  object  the  personalty  is 
applied.  Tayloe  v.  Thomson,  5  Pet.  367 ;  5  Geo.  II.  ch.  7 
(1732);  Silk  r.  Prime,  1  Dick.  384;  1  Bro.  0.  C.  138,  note; 
2  Stat,  at  Large,  103,  104,  sec.  1-756,  sec.  4. 

2.  Had  the  executor  sold  the  specific  legacy  for  payment  of 
debts,  the  legatee  would  have  been  substituted  to  the  creditor's 
rights  agiainst  the  realty ;  it  being  liable  to  the  debts  by  law, 
and  charged  with  the  legacies  by  will,  and  only  the  residue 
given  to  West. 

By  analogy  to  specialty  creditors,  2  Lomax  on  Executors, 
252,  253,  ^  7,  253,  254,  ^^  14,  15,  16 ;  Byrd  v.  Byrd,  2  Brock. 
171. 

Or  where  the  devise  itf  of  the  residue  of  personalty  and  real- 
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ty,  Hanby  v.  Roberts,  1  Ambl.  129;  2  Smith's  Ch.  Ft.  282; 
Norris  v.  Norris,  1  Dick.  253 ;  Headly  v.  Redhead,  Coop.  ^1. 

Or  when  the  lands  are  charged  with  debts,  Keeling  v.  Brown, 
6  Yes.  359 ;  2  Smith's  Ch.  Pr.  282,  283,  (a);  Elapd  v.  Eland,  4 
Myl.  ic  Cr.  42 ;  1  Story's  Eq.  Jur.  i^  666,  666 ;  Clifton  v.  Burt, 
1  P.  Wms.  678, 679,  Cox's  note ;  Haslewoodv.  Pope,  3  P.  Wms. 
323 ;  2  Lomax  on  Executors,  264,  ^  13. 

3.  The  language  of  the  will  imports  a  debt,  and  this  legacy 
in  satisfaction. 

As  to  the  second  exception,  because  the  commission  is  an 
incident  to  the  legacy,  and  has  been  allowed  by  the  Orphans' 
Court,  and  for  the  reasons  gi^en  on  the  first  exception. 

As  to  the  third  exception,  because,  — 

1.  The  exception  does  not  specify  item  by  item  the  part  ob- 
jected to,  nor  the  grounds  of  objection,  and  is  in  the  altema- 
tiye.  Harding  v.  Hardey,  11  Wheat.  103;  Wilkes  v.  Rogers, 
6  Johns.  568,  691,  592;  Story  v.  Livingston,  13  Pet.  369,  365, 
366 ;  Buller  v.  Steele,  reported  in  2  Smith's  Ch.  Pr.  372. 

2.  If  the  exception  covers  all  the  items,  then,  as  some  are 
proper,  it  must  be  overruled.  Green  v.  Weaver,  1  Simons,  404 ;' 
3  Cond.  Ch.  R.  204,  218,  219. 

3.  No  objection  was  made  before  the  master  for  want  of,  or 
to  the  competency  of,  the  proof. 

4.  The  verdict  and  judgment  fix  .the  debt  as  due  at  testa- 
tor's death ;  and  the  receipts  on  the  execution  show  its  pay- 
ment. Garret  t;.  Macon,  2  Brock.  213,  214 ;  Strodes  t;.  Patton, 
1  Brock.  230,  231 ;  Powell  v.  Myers,  1  Dev.  ic  Batt.  Eq.  502; 
Munford  v.  Overseers  of  Poor,  2  Rand.  313,  316;  Chamber- 
layne  v.  Temple,  2  Rand.  384,  396,  397. 

5.  There  is  no  bill  of  particulars,  nor  any  part  of  the  record 
showing  the  items  on  which  said  judgment  is  founded. 

6.  The  burden  of  showing  the  items  to  be  barred  rests  on 
the  exceptant,  the  judgment  being  prima  fade  evidence  of  a 
just  debt,  and  he  has  produced  no  proof,  either  of  what  the 
items  were,  or  of  what  proof  was  before  the  jury,  or  that  any 
of  them  were  barred  by  limitation. 

7.  If  he  rely  on  the  report  and  account  incorporated  by  the 
clerk  in  thid  record  of  Bartle  v.  Mandeville's  Executor,  it  is  no 
part  of  the  record,  and  so  not  competent  evidence.  Cunning- 
ham v.  Mitchell  4  ^and.  189,  190,  192;  Moore  v.  Chapman,  3 
Hen.  &  Muni.  Iw^^  1^1  \  Lessor  of  Fisher  v.  Cockerel,  5  Pet. 
248;  Lessor  of  Reed  v.  Marsh,  13  Pet.  153.  It  does  not  ap- 
pear ever  to  have  been  returned  and  filed  in  court,  nor  to  have 
been  confirmed  or  adopted  by  the  court  or  parties.  No  judg- 
ment was  entered  on  it.     It  does  not  appear  even  to  have  been 
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read  before  the  jury.  Nor  that  it  was  all  or  the  only  evidence 
before  them ;  and  in  the  absence  of  proof  to  the  contrary,  the 
verdict  and  judgment  must  be  presumed  right.  Thompson  v. 
Tomlie,  2  Pet.  165;  Grignon's  Lessee  v.  Astor  et  al.,  2  How. 
319,  340;  Voorhees  v.  Bank  of  United  States,  10  Peters,  472, 
473;  Williams  t?.  United  States,  1  How.  290;  1  Saund.  329, 
notes  3,  4,  330,  note  5 ;  2  Saund.  50,  note  3 ;  1  Saund.  334, 
note  9 ;  2  Lomar  on  Executors,  428,  429,  <^  33. 

Q.  If  the  report  is  to  be  considered,  then  it  does  not  appear 
from  it  that  any  item  allowed  in  that  report  accrued  more  than 
five*  years  before  testator's  death,  nor  more  than  five  years  be- 
fore the  commencement  of  the  suit,  and  it  rests  on  the  exceptant 
to  show  that  the  items  were  barred.  Adams  v.  Roberts,  2  How. 
486,  496. 

.    Testator  died  25th  July,  1837,  nar.  filed  Aug.  rules,  1838. 
The  «apias^  must  have  been  before  May,  1838 ;  it  may  have  been 
-tefolre  October,.  1837,  and  on  or  at  any  time  after  July  25,  1837, 
the  date  of  testator's  death. 

All  the  items  reported  as  due  or  as  suspended,  i.  e.  for  fur- 
ther evidence,  appear, to  have  accrued  during  or  after  1834, — 
except  $  158.19i,  the  several  sums  of  $26.88,  $  17.23,  $22.37, 
making  $66.48,  and  $37.62. 

The  $  37.62  is  dated  1833 ;  it  may  have  accrued  in  January, 
or  in  December,  1833 ;  in  either  case,  it  may  have  been  within 
five  years  from  the  beginning  of  the  suit ;  if  after  May,  it  must 
have  been  so. 

The  items  composing  $66.48  have  nothing  to  fix  their  date, 
except  that  they  are  prior  to  April  30,  1835. 

The  item  of  $  158.19}  has  no  date  assigned;  it  is  only  said 
to  have  been  found  in  a  book  for  1831,  1832,  and  1833;  if  it 
accrued  due  after  July  25th,  1832,  it  may  have  been  within  five 
years  of  writ,  and  was  within  five  years  before  testator's  death. 

Rev.  Code  (1792),  167,  s.  lvi.  8.  The  law  requiring  the 
court  to  strike  out  the  items  barred,  and  dispensing  with  a  plea 
of  limitation,  the  presumption  is  that  any  item  which,  though 
apparently  barred,  has  not  been  stricken  out,  was  sustained  by 
evidence  removing  the  bar.  2  Lomax  on  Executors,  423,  ^  25; 
2  Pet,  165 ;  2  Howard,  340;  Brook  v.  Shelly,  4  Hen.  &  Munf. 
266. 

9.  If- any  items  be  apparently  more  than  five, years  before 
suit,  but  not  before  testator's  death,  the  executor  may  have 
promised  to  pay  them  within  the  five  years ;  which  he  had  a 
right  to  do. 

The  obligation  to  plead  statute  is  discretionary,  and  failure 
should  be  shown  to  be  unreasonable. 
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10.  The  dealings  between  Bartle  and  Mandeville  were  mu- 
tual, long  continued,  and  complex,  and  probably  neither  party 
kept  or  had  full  proof  of  all  items,  so  that  the  only  mode  of 
making  a  fair  settlement  was  by  reference  to  a  commissioner, 
with  production  of  books  and  papers,  and  it  should  be  shown 
that  this  proceeding  was  ill  advised,  as  in  case  of  submission  to 
arbitration.     Strodes  v.  Patton,  1  Brock.  230,  231. 

11.  It  appears,  on  the  contrary,  to  have  been  prudent  and  ben- 
eficial, for, — .1st.  Mandeville  gets  credit  by  his  own  books  for 
$912.01,  17th  February,  1834  2d.  For  $1314.06,  for  none 
of  which  is  there  any  proof  in  the  record  or  report,  and  which 
seems  to  have  come  entirely  from  Mandeville's  books  by  con* 
sent  of  plaintiff.  3d.  For  the  claims  of  S.  B.  Larmour  &  Co., 
Daniel  Cawood  &  Co.,  against  Bartle,  included  in  the  above 
$  1314.06,  otherwise  than  by  consent  not  an  offset. 

As  to  the  seventh  and  eighth  exceptions :  — 

1.  A  joint  demand  cannot  be  set  off  against  a  several  de- 
mand.    2  Story's  Eq.  Jur.  ^  1437. 

2.  Credit  for  the  whole  sum  is  claimed  against  each  legacy. 

3.  It  does  not  appear  that  any  such  sum  is  due  as  claimed, 
no  tenancy  being  proved,  and,  on  the  contrary,  an  adverse  occu- 
pation being  expressly  reported. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court 

The  original  proceeding  in  this  case  was  a  bill  in  chancery 
instituted  in  September,  1839,  in  the  Circuit  Court  for  the  Dis- 
trict of  Columbia,  sitting  for  the  County  of  Alexandria.  The 
object  was  to  recover  a  legacy  of  $  3,000,  bequeathed  by  Joseph 
Mandeville,  in  1837,  to  Ellen  Mandeville,  now  the  wife  of 
Smith. 

William  C.  Gardner,  the  executor,  took  upon  himself  the  ex- 
ecution of  the  will,  and  was  made  one  of  the  original  defend- 
ants, with  West  and  several  other  legatees'.  West,  being  residu- 
ary legatee,  took  a  leading  part  in  conducting  the  defence  in 
the  Circuit  Court,  and  made  the  appeal  to  this  court.  Various 
answers  were  put  in  by  the  respective  respondents,  several 
depositions  fil^d,  and  some  documentary  evidence.  From  these 
it  appears,  that  proceedings  had  for  some  time  been  instituted  in 
the  Orphans'  Court  for  the  County  of  Alexandria,  for  the  pui^ 
pose  of  settling  the  estate  of  Joseph  Mandeville.  Most  of  the 
debts  had  been  adjusted,  and  some  of  the  legacies ;  and  the  per- 
sonal estate  being  exhausted,  permission  had  been  asked  to  sell 
and  apply  a  part  of  the  real  estate,  situated  in  S£ud  county  of 
Alexandria,  to  pay  the  residue. 

To  this  application,  as  well  as  to  some  of  the  previous  pro- 
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ceedings  and  decrees  in  the  Orphans'  Court,  sundry  objections 
had  been  interposed.  But  the  exceptions  made  by  West  to  the 
last  report  of  the  commissioner,  in  the  Circuit  Court,  in  May, 
1846,  disclose  all  the  matter  finally  relied  on  in  opposition  in 
that  court  by  the  respondent.  Those  exceptions  having  hem 
there  overruled,  this  appeal  was  taken. 

Before  going  into  the  consideration  of  those  exceptions  in  de- 
tail, and  the  correctness  of  the  decision  which  was  pronounced 
upon  them,  it  may  be  well  to  dispose  of  a  preliminary  question 
raised  here,  that  James  Mandeville  of  Virginia,  a  legatee  of 
10,000  acres  of  land  there  situated,  ought  to  be  made  a  party 
defendant,  with  those  already  before  the  court. 

We  feel  obliged  to  overrule  this  objection. 

It  is  not  clear,  that  it  ^ould  be  made  here  after  an  appeal ; 
though,  if  proper,  the  case  might  perhaps  be  sent  back,  and  an 
amendment  made  there, — as  new  parties  can  be  admitted  there 
as  late  as  the  final  hearing.  (Mitford,  PL  144,  146 ;  Owing's 
case,  1  Bland,  Ch.  292;  Clark  v.  Long,  4  Rand.  461.) 

At  the  same  time,  it  is  true  as  to  exceptions  to  a  master's  re- 
port, that  none  can  generally  be  made  in  the  appellate  court 
which  were  not  taken  below.  Brockett  et  al.  v.  same,  3  How. 
691.  The  objection  here,  however,  must  in  any  view  be  over- 
ruled, because  the  Orphans'  as  well  as  the  Circuit  Court,  for  the 
county  of  Alexandria,  j)roceeded,  and  ought  to  have  proceeded, 
against  parties  and  property  situated  within  their  limits,  and 
tiot  against  either  situated  like  James  Mandeville  and  his 
land  in  Virginia,  and  without  their  jurisdiction.  Hallett  v.  Hal- 
lett,  2  Paige,  16 ;  Townsend  v.  Auger,  3  Conn.  364.  Though 
he  held  his  land  under  the  same  will,  yet  it  is  admitted  that  he 
and  his  land  were  both  in  another  State.  Another  excuse  for 
not  joining  him  is,  that  property  enough  existed  within  the 
county  of  Alexandria  to  discharge  the  claims  of  the  original 
plaintiffs,  without  a  resort  to  James  Mandeville,  or  the  land  de- 
vised to  him.     Russell  v.  Clarke's  Executors,  7  Crahch,  72. 

Especially  must  West  and  all  the  property  devised  to  him 
be  first  made  liable*,  as  he  is  only  a  residuary  legatee,  or,  in 
other  words,  is  entitled  only  to  what  is  left,  after  all  othera  are 
satisfied.  And,  finally,  it  was  not  necessary  to  make  James 
Mandeville  a  pafty  to  this  bill,  when  neither  he  nor  his  land 
could  be  alSected  by  a  decree  made  against  other  persons  and 
other  lands,  and  in  a  case  instituted  in  another  jurisdiction  and 
in  which  no  service  had  been  made  on  him.  West  v,  Randall, 
2  Mason,  C.  0.  181;  Joy  v.  Wirtz,  1  Wash.  C.  C.  617;  El- 
mendorf  v.  Taylor,  10  Wheat.  162 ;  Wheelan  v.  Wheelan,  3 
Cowen,  638, 
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To  proceed  next  to  the  consideration  of  the  exceptions 
made  below,  it  is  to  be  remembered  that  the  first  one  was 
waived  at  the  hearing,  and  need  not,  therefore,  be  repeated. 
The  second  exception  is,  that  the  executor,  Gardner,  was  im- 
properly allowed  a  commission  of  $  8429  on  a  specific  legacy 
of  slaves,  furniture,  &c.,  made  and  paid  to  Sarah  A.  Hill. 

This  commission  was  at  the  rate  of  ten  per  cent. ;  and  though 
that  rate  seems  high,  yet,  if  the  Orphans'  Court  had  autnority 
to  make  any  allowance  in  such  a  case,  its  decision  within 
its  authority  and  jurisdiction  must  be  considered  binding.  1 
Peters,  566 ;  Thomas  v.  Fred.  City  School,  9  Gill  &  Johns.  115. 

On.  general  principles,  it  would  seem  just  and  proper  for  all 
such  courts  to  make  some  compensation  to  executors  for  such 
services  as  paying  over  legacies,  no  less  than  for  paying  debts. 
In  the  case  of  specific  legacies,  the  trouble  and  risk  are  as 
great,  if  not  greater,  than  in  moneyed  legacies,  and  it  would  be 
difficult  to  find  elementary  principles  to  justify  commissions  in 
one  case,  and  withhold  them  in  the  other. 

If  this  point  is  to  be  governed  by  these  principles,  as  it'must 
be,  provided  the  laws  of  Virginia  at  that  time  controlled  the 
matter  in  the  county  of  Alexandria,  then  the  exception  must 
fail  under  those  principles,  and  under  a  practice,  well  settled 
there,  authorizing  in  such  cases  a  quantum  meruit.  Under 
that,  as  much  as  ten  per  cent,  on  moneys  received  and  paid  out 
has  in  several  instances  been  sanctioned.  McCall  v.  Peachy, 
3  Munf.  301 ;  and  Hutchinson  t;.  Eellam,  Ibid.  202. 

But  if  it  is  to  be  governed  by  the  laws  of  Maryland,  as  is 
contended  by  the  plaintiffs,  a  like  result  will  follow,  by  means 
of  express  statutory  provisions  and  decisions  in  that  State. 

They  contend  this,  becau^  in  February,  1801,  Congress  es- 
tablished in  Washington  and  Alexandria  Counties  an  Orphans' 
Court  for  each  county,  and  provided  that  they  ''  shall  have  all 
the  powers,  perform  all  the  duties,  and  receive  the  like  fees,  as 
are  exercised,  performed,  and  received  by  the  register  of  wills 
and  judges  of  the  Orphans'  Court  within  the  State  of  Mary- 
land," &.C.  2  Statutes  at  Large,  p.  107,  ^  12 ;  Yeaton  v.  Lynn, 
5  Peters,  230., 

It  is  argued,  that  this  provision  extended  to  the  power  and 
duty  of  the  Orphans'  Court  in  Virginia  to  allow  commissions 
as  large  as  here,  and  for  specific  as  well  as  moneyed  legacies, 
and  not  to  the  mere  organic  structure  and  jurisdiction  of  the 
Orphans'  Court,  leaving  all  else  in  Alexandria  County  to  be 
governed  by  the  laws  of  Virginia,  and  in  Washington  County 
by  the  laws  of  Maryland. 

If  this  view  be  correct,  which  is  supposed  to  be  the  one 
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usually  acted  on  in  this  District,  it  was  provided  in  Maryland 
by  statute  in  179S,  ch.  101,  that  a  commission  may  be  allowed, 
"  not  under  five  per  cent.,  nor  exceeding  ten  per  cent,  on  the 
amount  of  the  inventory."  Nichols  et  al.  v.  Hodges,  1  Peters, 
665 ;  5  Gill  &  Johns.  64. 

The  third  exception  is,  that  a  judgment  was  allowed  by  the 
executor  to  be  recovered  by  one  Bartle  against  the  estate  of  the 
deceased  Mandeville,  which  "  was  unsustained  by  legal  proof, 
and  barred  by  the  statute  of  limitations." 

But  this  judgment  was  recovered  after  due  notice  and  hear- 
ing. No  fraud  or  collusion  is  set  up  or  proved  between  the 
parties  to  it,  for  the  purpose  of  charging  the  estate.  And  the 
chief,  if  not  only,  exception  to  its  fairness  or  validity  is,  that 
Gardner,  the  executor,  did  not  plead  the  statute  of  limitations 
to  a  part  of  the  claim  on  account,  when  he  might  have  done 
it  uuder  the  apparent  time  when  the  cause  of  action  accrued 
on  that  item.  -  But  in  Virginia,  and  especially  if  the  court, 
by  not  striking  out  the  item,  sanction  a  waiver  of  the  stat- 
ute, as  is  inferred  to  have  been  done  here,  the  executor  seems 
fully  justified  in  not  pleading  it.  (2  Lomax  on  Executors, 
419 ;  Bishop  v,  Harrison,  2  Leigh,  532 ;  1  Robinson's  Practice, 
112;  1  Rev.  Stat.  492.)  So  in  England,  formerly,  the  execu- 
tor was  held  excused  in  his  discretion  from  interposing  as  a  de- 
fence the  statute  of  limitations.  (Norton  v.  Frecker,  1  Atk. 
626.)  But  in  a  recent  case,  doubt  is  cast  over  this  in  England, 
in  9  Dowl.  &  Ryl.  43. 

The  Virginia  law,  however,  must  control  here,  and  conduces 
to  justice,  when  the  court  or  the  executor  is  satisfied  no  pay- 
ment has  been  made,  or  that  there  had  been  a  re-promise  by  the 
deceased.  HoUaday's  Ex'rs  v.  Littlepage,  2  Munf.  316 ;  4  Hen. 
&  Munf.  266. 

At  all  events,  on  elementary  principles,  the  judgment  thus 
obtained  must  stand  as  binding  till  duly  reversed,  and  be  till 
then  for  most  purposes  presumed  correct.  Voorhees  v.  Bank  of 
United  States,  10  Peters,  472,  489;  2  Howard,  319;  Luptoa 
V.  Janney,  13  Peters,  381. 

Under  the  sixth  and. seventh  exceptions,  the  respondent  in- 
sists that  Mary  and  Julia  Mandeville,  legatees  of  the  deceased, 
ought  to  have  been  charged  rent  for  a  piece  of  land  which 
■  they  occupied,  and  that  the  amount  thereof  ought  to  have 
been  deducted  from  these  legacies. 

It  is  true  that  this  land  once  belonged  to  the  deceased,  but 
Mary  and  Julia  insist  that  they  have  been  in  the  exclusive  oc- 
cupation of  it  for  more  than  twenty  years.  They  had  always 
since  their  entry  claimed  it  as  their  own,  and  this  land  was  not, 
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by  name,  devised  by  the  deceased  to  any  one,  as  if  still  his 
property.  The  legatees  insisted,  that  at  first,  being  relations 
of  J.  Mapdeville,  and  the  premises  contiguous  to  their  house, 
they  were  given  to  them  for  a  garden,  and  that  their  possession 
had  ever  since  been  adverse  to  all  the  world.  Nor  was  there 
any  contract  shown  to  pay  rent  by  them  to  him ;  nor  any  proof 
that  rent  hsid  ever  been  demanded  by  him,  while  living.  With- 
out, then,  settling  here  the  disputed  title  to  this  property,  it  is 
sufficient  to  say,  that  under  these  peculiar  circumstances  such 
a  use  and  occupation  of  these  premises  would  not  warrant  the  re- 
covery of  rent  from  them  in  an  action  of  assumpsit  at  law. 
1  Chit.  PL  107;  Birch  v.  Wright,  1  D.  &  E.  387;  Smith  v. 
Stewart,  6  Johns.  46.  Such  an  action  must  rest  on^a  contract 
express  or  implied.  Lloyd  v.  Hough,  1  Howard,  159,  and 
cases  there  cited.  And  if  no  implied  promise  could  be  raised 
to  recover  rent,  when  the  occupation  is  adverse,  and  no  ex- 
press one  is  pretended  to  exist,  the  executor  could  not  legally 
set  off  this  claim  against  their  legacies. 

The  rights  to  the  land,  or  to  any  rent  thereon,  must  be  set- 
tled by  a  direct  action  at  law,  and  not  in  this  collateral  man- 
ner ;  and  if  the  legatees  do  not  succeed  there,  they  can  be  made 
to  pay,  in  trespass,  for  mesne  profits,  what  they  are  not  liable 
for  as  rent,  ex  contractu,  when  holding  adversely. 

A  concluding  objection  to  the  proceedings  below,  subsequent 
to  overruling  the  written  exceptions  to  the  report,  is,  that  the 
court  proceeded  to  a  final  decree  whilst  the  claims  of  two  of 
the  creditors  and  two  of  the  legatees  were  held  under  consid- 
eration. 

But  either  those  claims  are  independent  and  not  necessary 
to  be  decided  before  a  final  decision  on  the  rest,  — or  they  are 
80  connected,  that  a  decision  on  them  was  proper  at  the  same 
time,  and  then  this  appeal  itself  would  be  premature,  and  would 
have  to  be  dismissed.  4  Howard,  624;  Perkins  v.  Poumi- 
quet  et  al.,  6  Howard,  206.  This,  it  is  understood,  is  not 
moved,  nor  desired  by  either  party. 

Such  independent  claims,  however,  may  properly  be  suspend- 
ed under  the  circumstances  existing  here,  according  to  Royal's 
Administrators  v.  Johnson  et  al.,  1  Randolph,  421. 

The  judgment  below  must,  therefore,  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel.     On  consideration  wheoeof,  it  is 
35  • 
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now  here  ordered,  adjudged,  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause  be,  and  the  same 
is  hereby,  afiirmed,  with  costs. 


John  D.  Murrill  and  The  Bank  op  New  Orleans,  Appellants. 
V.  Alexander  Neill  and  Willuh  T.  Soheryille. 

A  merchant  who  owed  debts  upon  his  own  priyate  account,  and  was  also  a  pmHier 
in  two  commercial  houses  which  owed  debts  upon  partnership  account,  executed  a 
deed  of  trust  containing  the  following  provisions,  viz.:  — 

It  recited  a  relinquishment  of  dower  by  his  wife  in  property  previously  sold  and  hi 
the  property  then  conveyed,  and  also  a  debt  due  to  the  daoffhter  of  the  grantor, 
which  was  still  unpaid,  and  then  proceeded  to  declare  that  no  was  indebted  to 
divers  other  persons  residing  in  different  parts  of  the  United  States,  the  names  of 
whom  he  #as  then  unable  to  specify  particularly,  and  that  the  trustee  should  re- 
mit from  time  to  time  to  Alexander  Neill,  of  the  first  moneys  arising  from  sales, 

^  until  he  shall  have  remitted  the  sum  of  S  15,000,  to  be  pid  by  the  said  Neill  to  the 
creditors  of  the  said  grantor,  whose  demands  shall  tfien  have  been  ascertained; 
and  if  such  demands  shall  exceed  the  sum  of  $15,000,  then  to  be  divided  amonest 
such  creditors  pari  passu ',  and  out  of  farther  remittances  there  was  to  be  paid  Uia 
sum  of  $12,000  to  his  wife  as  a  compensation  for  her  relinquishment  of  dower, 
and  next  the  debt  due  to  his  daughter,  and  after  ihat  the  moneys  arising  from 
farther  sales  were  to  be  applied  to  the  payment  of  all  the  creditors  of  the  grantor 
whose  demands  shall  then  nave  been  ascertained.  In  case  of  a  surplus,  it  was  to 
revert  to  the  grantor. 

The  construction  of  this  deed  must  be,  that  the  grantor  intended  to  provide  for  his 
private  creditors  onl^  out  of  this  fund,  leaving  the  partnership  creditors  to  be  paid 
out  of  the  partnership  funds. 

Under  the  deed,  it  was  the  duty  of  the  trustee  to  divide  the  first  $  15,000  amongat  the 
private  creditors  of  the  grantor,  and  exclude  from  all  participation  therein  the 
creditors  of  the  two  commercial  houses  with  which  the  grantor  was  connected; 
next  to  pay  the  debts  due  to  the  wife  and  daughter;  then  to  pay  in  full  the  private 
creditors,  or  divide  the  amount  amongst  them,  proportionally. 

The  rale  is,  that  partnership  a'uditors  shall,  in  tne  first  instance,  he  satisfied  from 
the  partnership  estate ;  and  separate  or  private  creditors  of  the  individual  partners 
from  the  separate  and  private  estate  of  the  partners,  with  whom  they  have  made 
private  and  individual  contracts ;  and  that  the  private  and  individual  property  of 
the  partners  shall  not  be  applied  in  extinguishment  of  partnership  debts,  until  the 
separate  and  individual  creditors  of  the  respective  partners  shall  be  paid. 

The  American  and'  English  cases  respecting  this  rule  examined. 

-  This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  under  the  following  cir- 
cumstances. 

On  the  24th  of  September,  ia39,  Luke  Tieman,  of  the  city 
of  Baltimore,  and  Anne,  his  wife,  made  a  deed  of  trust  to 
Charles  H.  Carroll,  of  Livingston  County,  New  York,  thereby 
conveying  to  said  Carroll  about  5,888  acres  of  land,  part  of 
Tuscarora  Tract  in  said  Livingston  County,  of  which  Luke 
Tiernan  was  seized  in  fee  simple  as  his  individual  property. 
The  property  so  conveyed  is  in  said  deed  estimated  to  be.  worth 
about  |i  120,000.* 
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The  deed,  among  other  things,  recites  that  Anne,  the  wife 
of  Luke,  had  previously  joined  in  a  conveyance  of  various  por- 
tions of  said  tract,  the  property  of  said  Luke,  which  before  that 
time  had  been  sold,  without  receiving  for  her  separate  use  any 
consideration  therefor. 

It  al^o  recites,  that  said  Luke  was  indebted  to  Anne  E.  Brien, 
at  the  time  of  her  death,  in  the  sum  of  $  4,450,  which  on  her 
death  became  due  to  Luke  Tieman  Brien,  her  only  child  and 
heir  at  law. 

It  also  recites,  that  said  Luke  "  is  indebted  to  divers  other 
persohs,  residing  in  different  parts  of  the  United  States  of 
America,  in  a  large  amount  of  money  in  the  aggregate,  but  the 
names  of  all  the  persons  to  whom  he  is  so  indebted,  and  the 
amount  due  to  each  respectively,  the  said  Luke  Tieman  is  now 
unable  to  specify  particularly." 

The  deed  then  conveys  said  land  to  said  Carroll  in  trust,  to 
sell  and  convey  the  sam^  in  the  manner  therein  specified,  and 
after  paying  expenses,  including  a  commission  for  his  services, 
to  remit  the  net  proceeds  of  the  first  moneys  arising  from  the 
sales,  in  bank  checks  or  drafts,  to  Alexander  Neill,  of  Maryland, 
<<  until  he  shall  have  remitted  the  sum  of  $  15,000,  to  be  paid 
by  the  said  Alexander  Neill  to  the  creditors  of  the  said  Luke 
Tiernan,  whose  demands  shall  then  have  been  ascertained ;  and 
if  the  demands  so  ascertained  shall  exceed  the  said  sum  of 
$  15,000,  the  same  shall  be  applied  in  part  payment  j)f  each  of 
said  demands,  in  the  ratio  t*hat  each  of  said  demands  respect- 
ively shall  bear  to  the  whole  sum  to  be  so  applied." 

After  said  sum  of  $  15,000  shall  have  been  remitted,  then 
the  sum  of  $  12,000  is  to  be  remitted  by  said  Carroll  to  such 
person  as  said  Anne  Tiernan  may  designate,  which  is  to  be  in- 
vested for  the  sole  and  separate  use  of  said  Anne,  as  a  compen- 
sation to  her  for  relinquishing  her  dower  in  the  land  by  the 
deed  conveyed. 

Then  the  sum  of  $  4,450,  with  interest  from  the  Ist  of  Janu- 
ary, 1841,  is  to  be  remitted  by  said  CairroU  in  payment  of  the 
above-mentioned  debt  due  to  Luke  Tiernan  Brien. 

"  And  after  the  last-mentioned  sum  shall  have  been  remitted 
as  aforesaid,  all  the  residue  of  the  moneys  arising  from  such 
sales  (after  deducting  the  expenses  and  commissions  as  afore- 
said) shall  be  remitted  by  the  said  Charles  H.  Carroll  from  time 
to  time,  as  the  same  shall  be  received,  to  the  said  Alexander 
Neill,  in  the  manner  herein  before  provided  for  the  remission  of 
the  said  sum  of  $  15,000,  and  the  same  shall  be  applied  by  the 
said  Alexander  Neill  to  the  payment  of  the  debts  due  from  the 
said  Luke  Tiernan  to  all  the  creditors  of  the  said  Luke,  whoso 
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iletnands  shall  then  have  been  ascertained  by  the  said  A}ez- 
tuider  Neill ;  6nd  in  case  that  the  sum  so  to  bd  applied  shall  be 
insufficient  for  the  payment  of  all  such  demands,  then  and  in 
this  case  the  same  shall  be  applied  in  part  payment  of  each  of 
said  demands,  in  the  ratio  that  each  of  said  demands  respect- 
ively shall  bear  to  the  whole  sum  to  be  so  applied  to  that 
object ;  and  in  case  the  said^sum  shall  be  more  than  equal  to 
the  pa3rment  of  such  demands,  then  and  in  that  case  the  residue 
thereof  shall  be  paid  by  the  said  Alexander  Neill  to  the  said 
Luke  Tiernan,  his  heirs,  executors,  administrators,  or  assigns.*' 

The  said  Carroll,  in  pursuance  of  said  deed,  proceeded  to 
make  sale  of  various  parts  of  the  property  thereby  conveyed, 
and  from  time  to  time,  from  the  1st  of  March,  1841,  to  the  22d 
of  April,  1844,  remitted  to  said  Neill,  in  various  amounts,  the 
whole  sum  of  $  16,000,  provided  to  be  paid  in  the  first  place  to 
said  Neill  out  of  the  net  proceeds  of  sales  as  above  mentioned. 
This  sum  increased  in  the  hands  of  Neill,  by  interest  and  pre- 
miums on  the  drafts  in  which  it  was  remitted,  to  $  16,440.56. 

Luke  Tieman  was  a  partner  in  the  commercial  firm  of  Luke 
JTieman  &  Son,  of  Baltimore,  the  only  other  partner  therein 
being  his  son  Charles  Tieman.  This  firm  was  dissolved  pre- 
viously to  the  death  of  Luke  Tieman,  which  occurred  on  the 
9th  of  November,  1839,  and  after  his  death  it  was  conducted 
under  the  same  name  by  Charles  Tiernan. 

Luke  Tieman  was  also  a  partner  in  the  commercial  firms  of 
Luke  &  Charley  Tieman,  and  Tieman,  Cuddy,  &  Co.,  of  New 
Orleans,  The  partners  of  the  first-named  firm  were  Luke  and 
Charles  Tieman,"and  of  the  second,  Luke  Tieman,  Charles 
Tiernan,  Calvin  Tate,  send  James  McO.  Cuddy. 

The  firm  of  Tieman,  Cuddy,  &  Co.  failed  in  December, 
1836,  for  a  large  sum  of  money.  -Charles  Tieman  was  the 
liquidating  partner  thereof,  jmd  ^was  engaged  firom  April,  1836| 
to  May,  1842,  in  collecting  th&  assets  of  the  firm.  He  collected 
about  $  100,000,  the  whole  of  which,  and  a  good  deal  more,  he 
paid  in  satisfaction  of  the  debts  of  the  firm.  Calvin  Tate,  (me 
of  the  partners,  applied  for  the  benefit  of  the  bankrupt  law  of  the 
United  States  on  the  18th  of  February,  1842,  and  obtained  his 
discharge  under  said  application.  The  amount  of  debts  retumed 
by  him  as  due  by  Tiernan,  Cuddy,  &  Co.  was  $  669,069.49, 
and  the  amoudt  as  due  to  said  firm  was  $  800,743.47. 

On  the  29th  of  May,  1846,  the  executors  of  Luke  Tieman, 
on  an  account  then  passed  by  them  with  the  Orphans'  Court  of 
Baltimore  County,  had  in  hand  a  balance  in  cash  to  the  amount 
of  $  606.91.  They  conjecture  that,  with  this  balance,  debts 
may  be  cdlected  and  oUier  assets  may  be  realized,  including 
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the  entire  real  and  personal  property  of  said  Luke,  to  the 
amount  in  all  of  about  $30,000.  None  of  this  amount,  how- 
ever, so  far  as  appears,  was  ever  collected,  except  said  sum  of 
$606.91,  and  the  entire  estimate  is  merejy  conjectural. 

The  individual  debts  of  Luke  Tieman,  as  proved  and  allowed 
in  this  case,  amount  to  $  31,586.25. 

The  partnership  debts  of  all  the  firms  in  which  Luke  Tier- 
nan  was  concerned  as  a  partner,  as  proved  in  this  case,  amount' 
to  $295,025.74. 

In  October,  1843,  John  D.  Murrill,  a  citizen  of  the  State  of 
Virginia,  and  the  Baiik  of  New  Orleans,  filed  their  bill  in  equity 
against  Mr.  Neill,  claiming  from  him  an  account  of  his  trust 
under  the  deed  now  described,  and  a  distribution  of  any  fund  in 
his  hands  among  the  creditors  of  Mr.  Tiernan.  The  bill  was 
amended  by  making  William  T.  Somerville  a  defendant,  as 
executor,  along  with  Mr.  Neill,  of  Luke  Tiernan. 

The  answer  of  Neill  admits  the  receipt  under  the  deed  of 
$  15,000,  increased,  by  interest  from  investment,  to  $  16,440.55 ; 
and  this  sum  he  asks  may  be  distributed  among  the  creditors 
of  Mr.  Tiernan  who  may  under  the  trust  have  right  to  it.  Tes- 
timony was  taken  to  show  the  insolvency,  and  the  debts  and 
assets,  of  the  partnership  in  New  Orleans,  and  of  Luke  Tier- 
nan. The  separate  estate  of  the  latter  in  Maryland  is  shown 
to  have  been  administered,  leaving  only  $  506  in  the  hands  of 
the  executors,  and  some  good  debts  to  be  collected,»and  some 
unsalable  stocks. 

The  court  passed  an  order  for  notifying  creditors  of  Luke 
Tieman  to  file  their  claims,  and  under  it  a  number  of  claims 
have  been  presented,  partnership  and  individual,  against  Luke 
Tieman.  The  individual  amount  to  $81,586.25,  the  partner- 
ship to  $295,025.74 

The  matters  being  referred  to  an  auditor  to  report  an  account 
upon  the  claims,  he  stated  two  accounts,  one  applying  the  fund 
to  payment  of  only  the  individual  creditors,  the  other  to  pay- 
ment of  them  and  of  the  partnership  creditors  pari  passu. 

Upon  exceptions  taken,  the  court  determined  that  the  indi- 
vidual creditors  were  to  be  preferred,  and  the  funds  of  the  trust 
shouM  go  to  their  satisfaction  before  any  payments  should  be 
made  to  the  partnership  creditors. 

The  tmstee  was  therefore  directed  to  proceed  to  distribute 
and  pay  over  the  funds  accordingly.  From  this  decree,  the 
complainants  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Mayer  and  Mr,  Johnson  (Attor- 
ney-General), for  the  appellants,  and  by  Mr.  Brown  and  Mr. 
Meredith^  for  the  appellees. 
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The  counsel  for  the  appellants,  contending  that  they  were 
entitled  to  share  ratably  with  the  individual  creditors  in  the 
funds  proceeding  from  the  lands  conveyed,  submitted  these 
propositions :  — 

1.  There  is  no  rule  at  law,  nor  in  equity,  which  gives  sepa 
rate  creditors  a  priority  of  payment  over  joint  creditors,  out  of 
separate  estates ;  although  the  principle  is  well  established  that 
joint,  that  is  (more  properly)  partnership,  creditors  are  first  to 
be  paid  out  of  partnership  property.  This  principle  is  founded 
upon  the  consideration  that  each  partner  is  interested  in  the 
partnership  fund,  and  concerned  to  see  it  applied  for  his  exon- 
eration by  its  paying  the  common  liabilities ;  and  it  is  pledged 
accordingly,  not  only  for  partnership  debts,  in  favor  of  partner- 
ship creditors,  but  from  each  to  the  other  partner  for  the  indem- 
nity of  both.  The  prior  right  pf  partnership  claims  upon  the 
partnership  estate  arises,  therefore,  from  the  nature  of  that 
estate,  in  reference  to  the  rights  of  the  partners ;  and  does  not 
grow  out  of  any  limitation  of  the  rights  or  remedies  of  the 
partnership  creditors.  Such  being  the  nature  of  the  partner- 
ship fund,  it  is  regarded,  too,  as  under  a  prior  lien  in  favor  of 
the  partnership  creditors.  The  principle,  then,  which  gives  the 
priority  is  not  restrictive,  but  is  cumulative,  in  furnishing  a 
security,  by  this  preferred  claim  to  the  partnership  property,  in 
favor  of  partnership  creditors.  The  rule  contended  for  by  the 
appellee  has  reference  only  to  the  marshalling  of  assets,  not  to 
the  satisfaction,  directly  or  ultimately,  of  the  joint  claims.  It 
is  a  rule  only  "  of  convenience." 

2.  Whatever  may  be  the  rule  as  to  the  distinctive  appropria- 
tion of  separate  and  joint  estates  of  debtors,  it  is  believed  to  be 
clear  from  the  authorities,  that  where  there  is  no  joint  estate,  or 
it  is  inadequate,  or  there  are  no  solvent  partners,  the  partnership 
creditors  are  admitted  to  dividends,  with  sei>arate  creditors,  out 
of  the  separate  estates. 

3.  Modern  decisions  in  equity  regard  partnership  clsums,  and 
satisfy  them,  as  jointly  and  severally  binding  the  partners.  In 
this  respect,  equity  follows  the  law,  and  would  virtually  make 
tlie  proi)erty  here,  under  that  position,  legal  assets.  The  whole 
idea  of  separate  claims  having  a  priority  upon  separate  estates, 
arose  from  the  impression  that  the  partnership  claims  should  not 
be  treated  in  equity  as  joint  and  several. 

4.  Whether  the  proceeds  of  sales  under  Mr.  Tiernan's  deed 
be  regarded  as  legal  or  as  equitable  assets,  the  terms  of  the 
deed  demand  a  distribution  among  all  creditors,  without  prefer- 
ence to  any  -class. 

5.  Bin  those  proceeds  are  to  be  regarded  as  legal  assets,  and 
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the  partnership  creditors  can  no  more  rightfuUy  be  excluded 
from  them  than  they  could  have  been  denied,  after  judgment 
against  all  the  partners,  the  privilege  of  levying  an  execution 
on  the  lands,  if  they  had  not  been  conveyed.  So  far  as  the 
deed  provides  for  creditors  generally,  it  does  but  what  the  law 
had  ordained,  in  subjecting  the  lands  to  all  creditor  claims^ 
Equity  here  must  follow  the  law  in  applying  the  avails  of  this 
property.     That  is  the  true  equity. 

Under  the  first  proposition,  the  following  authorities  were  re- 
lied upon.  5  Cranch,  34 ;  5  Serg.  &  Rawle,  78 ;  Eden  on 
Bankruptcy,  169 ;  3  Ves.  jr.  238 ;  4  ib.  838,  437 ;  6  ib.  813 ;  9 
ib.  118,  124,  125;  Ex  parte  Haydon,  2  Bro.  C.  C.  6;  14  Yet. 
447 ;  15  ib.  496 ;  17  ib.  210 ;  6  Johns.  Ch.  60,  74 ;  2  P.  Wms. 
600 ;  2  Russ.  191,  194,  196 ;  1  Har.  &  Gill,  96;  8  Peters,  271 ; 
4  Johns.  Ch.  525 ;  3  Madd.  229 ;  Buck's  Cases  in  Bankr.  227; 
2  Madd.  Ch.  Pr.  464;  3  Kent,  43,  64,  65;  8  Law  Reporter^ 
273,  Judge  Ware's  Decision ;  Story  on  Partnership,  363 ;  West 
V.  Skip,  I  Yes.  sen.  239. 

Under  the  second,  the  cases  from  Yesey  and  2  Bro.  C.  C.  5 ; 
2  Madd.  464 ;  .6  Serg.  &  Rawle,  78,  cited  under  the  first  propo- 
sition, were  relied  on. 

Under  the  third  proposition,  1  Story's  Equity,  626,  ^  676 ;  1 
Mylne  &  Keen,  582;  1  Meriv.  539,  572;  2  Johns.  Ch.  508;  1 
P.  Wms.  682 ;  3  Yes.  jr.  238 ;  4  ib.  838 ;  1  Har.  &  OUl,  96 ;  2 
Russ.  ic  Mylne,  495 ;  1  Keen,  219 ;  1  GalL  371,  630 ;  2  Yem. 
292;  2  Yes.  100,371. 

Under  the  fourth  proposition.  Ram  on  Asaets,  317  (8  Law 
Lib.);  1  Yem.  63,  101 ;  2  ib.  61,  763. 

Under  the  fifth,  1  Yern.  63,  410,  411 ;  2  Yem.  764;  1  Sto- 
ry's Equity,  521,  ^  553;  22  Pick.  450,  454,  455. 

The  counsel  for  the  appellees  contended,  — 

1st.  That  the  language  of  that  clause  in  the  deed  of  the  24th 
September,  1839,  which  directs  that  the  first  $  15,000  remitted 
by  the  trastee  shall  be  paid  to  '^  the  creditors  of  the  said  Luke 
Tiernan,"  throws  upon  the  appellants  the  anus  of  showing  that 
the  creditors  of  the  partnership  firms  of  Tiernan,  Cuddy,  6c  Co. 
and  L.  &  C.  Tieman  were  meant  to  be  included.  Thomas  v. 
Beynon,  12  Adolph.  &  Ellis,  431. 

2d.  That,  for  the  purpose  of  determining  the  meaning  at- 
tached by  the  grantor  to  the  language  of  the  provisions  of  said 
deed,  and  to  ascertain  what  he  intended  by  the  same,  the  court, 
by  means  of  extrinsic  evidence,  will  place  itself  in  his  situation, 
by  inquiring,  into  all  the  collateral  facts  and  circumstances  that 
can  be  made  ancillary  to  those  objects.     Wigram's  Extrinsic 
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Evidence,  (2  Lib.  of  Law  and  Equity,)  Introductory  Observa- 
tions, ^9;  the  whole  of  Proposition  V.,  with  the  notes,  and  es- 
pecially ^^  61,  62,  71,  72,  73,  74,  77,  78,  79,  95,  96 ;  the  whole 
of  Proposition  VII.,  with  the  notes,  and  particularly  ^^  150, 151, 
152;  General  Conclusions,  ^^  211, 212,  213,  214,  215.  Broom's 
Legal  Maxims,  262,  263,  294  (1  Lib.  of  Law  and  Equity); 
Gresley's  Evidence  in  Equity,  203;  Cheyney's  case,  5  Rep. 
68 ;  Altham's  case,  8  Rep.  155 ;  Counden  v.  Clark,  Hob.  32 ; 
Smith  V.  Jersey,  2  Brod.  &  Bing.  473;  Doe  v,  Harvey,  8 
Bing.  239;  Gord  v.  Needs,  2  Mees.  &  Wels.  129;  Hiscocks  t;. 
Hiscocks,  5  Mees.  &  Wels.  367,  368 ;  Allen  v.  Allen,  12  Adolph. 
&  Ellis,  451 ;  1  Greenleaf 's  Ev.,  ^^  286,  287,  288,  290,  297; 
Black  well  17.  Bull,  1  Keen,  176;  Doe  v.  Morgan,  1  Cromp.  & 
Mees.  235;  Shore  v.  Wilson,  5  Scott,  N.  R.  1037, 1038;  Bradley 
V.  Steam  Packet  Co.,  13  Peters,  89;  Barry  r.  Combe,  1  Peters, 
640 ;  Barkley  v.  Barkley,  3  McCord,  269 ;  Doe  v.  Roe,  Geo. 
Decis.,  Part  I.  80. 

3d.  That  the  deed  per  se,  without  looking  beyond  it,  or  out 
of  it,  ought  to  be  construed  to  include  only  the  creditors  of 
Luke  Tiernan,  on  his  own  individual  account.  Broom's  Legal 
Maxims,  (1  Lib.  of  Law  and  Equity,)  pp.  120,  126,  127,  128, 
140,  141,  150,  151;  1  Preston's  Shep.  Touch,  ch.  5;  30  Law 
Lib.  150  et  seq, 

4th.  If  this  construction  be  not  correct,  they  will  maintain 
that  the  money  in  question  in  this  case,  which  consists  of  the 
$  15,000  first  mentioned  in  the  deed,  with  the  increase  thereof, 
should  be  divided  solely  among  the  individual  creditors,  and 
that  the  partnership  creditors  of  said  Luke  Tiernan,  if  embraced 
at  all  in  said  deed,  are  secured  by  the  subsequent  part  thereof, 
which  provides  that  the  residue  of  the  proceeds  of  sales  shall 
be  divided  among  all  the  creditors  of  said  Luke. 

5th.  And  if  neither  of  said  constructions  shall  be  sustained 
by  the  court,  they  will  further  maintain  that  said  Luke  Tier- 
nan, if  all  his  debts,  both  indiriduaJ  and  partnership,  be  taken 
into  consideration,  made  said  deed  with  reference  to  the  rule 
common  both  to  courts  of  equity  and  bankruptcy,  that  individ- 
ual creditors  shall  first  be  paid  out  of  individual  property,  and 
partnership  creditors  out  of  partnership  property,  and  that  all 
the  property  conveyed  by  said  deed,  being  the  individual  prop- 
erty of  Luke  Tiernan,  must  be  applied  in  the  first  instance  to 
the  payment  of  his  individual  debis. 

They  relied  on  the  decree  of  Lewis  H.  Sandford,  Assistant 
Vice-Chancellor  of  the  First  Circuit  of  ths  State  of  New 
York,  made  with  reference  to  thus  deed  in,  the  case  of  Slat- 
ter  v.  Carroll,  2  Sandf.  Ch.  R.  573  ;   Cary  on  Part.  220,  (5 
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Law.  Lib.) ;  lb.  296 ;  Gow  on  Part.  386  j  Story  on  Part.  ^<^  363 
-366,  376;  3.  Kent,  64,  65  (4th  ed.);  CoUyer  on  Part.  337- 
341;  3  Bland,  356;  McCulloh  v.  Dashiell,  1  Har.  <fc  Gill,  97; 
Pierce  v.  Tiernan,  10  Gill  &,  Johns.  253 ;  Tuckers  v,  Oxley,  6 
Cranch,  44,  45;  United  States  v.  Hack,  8  Pet. '271 ;  Wilder  v. 
Keeler,  3  Paige,  171;  Payne  v.  Matthews,  6  Paige,  19;  1  Sto- 
ry's Eq.  ^  675 ;  Eden  on  Bankruptcy,  169  et  seq.j  34  Law  Lib. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 

The  original  bill  in  this  case  having  been  framed  upon  a  pal- 
pable misapprehension  of  the  position  of  the  parties,  and  of  the 
facts  connected  with  and  entering  into  their  rights  or  their  ob- 
ligations, reference  to  that  bill  beyond  this  remark  is  deemed 
unnecessary.  The  object  of  the  amended  bill  filed  by  the  com- 
plainants on  behalf  of  themselves  and  others,  creditors  of  the 
mercantile  houses  of  Luke  Tiernan  and  Charles  Tiernan  of 
Baltimore,  and  of  Tiernan,  Cuddy,  &  Co.,  of  New  Orleans, 
is  to  procure  an  appropriation  to  those  creditors  of  the  sum  of 
$  15,000,  remaining  in  the  hands  of  the  defendant  Alexander 
Neill,  and  derived  to  him  from  Charles  H.  Carroll,  the  trustee 
in  the  deed  from  Luke  Tiernan,  filed  as  an  exhibit  with  the 
answer  of  Neill  in  this  cause.  This  controversy  depends,  first, 
upon  the  construction  of  those  clauses  of  the  deed  above  men- 
tioned, which  direct  the  payment  by  the  trustee  to  Alexander 
Neill,  and  the  application  by  the  latter  of  the  sum  so  paid,  and, 
secondly,  upon  the  operation  of  the  rules  of  law,  as  controlling 
such  application  in  reference  to  the  rights  of  the  separate  credi- 
tors of  Luke  Tiernan,  and  of  the  joint  creditors  of  the  firms  of 
Luke  &  Charles  Tiernan,  and  of  Tiernan,  Cuddy,  6o  Co. 

In  other  words,  whether  the  separate  creditors  of  Luke  Tier- 
nan have  a  prior  right  of  satisfaction  from  the  subject  of  the 
trust  constituting  the  separate  private  estate  of  said  Tiernan,  or 
have  the  right  to  claim  against  that  separate  estate  pari  passu 
only  with  the  several  creditors  of  the  mercantile  houses  of 
which  Luke  Tiernan  was  a  partner.  The  facts  of  this  case  are 
few  and  simple,  and  are  scarcely  in  any  respect  controverted  ; 
the  cause  turns,  as  has  already  been  remarked,  upon  the  con- 
struction of  the  deed,  and  upon  the  rules  of  equity  as  applicable 
to  the  position  of  the  grantor,  in  relation  to  the  different  classes 
of  his  creditors,  at  the  period  of  its  execution.  The  language 
of  the  deed,  as  indicative  of  the  intention  of  the  grantor,  will  in 
the  first  place  be  adverted  to.  And  in  considering  this  lan- 
guage, it  may  be  remarked,  that  it  nowhere  speaks  of  debts 
due  from  Luke  Tiernan,  as  a  member  of  the  firms  of  Luke  & 
Charles  Tiernan,  or  of  Tiernan,  Cuddy,  &  Co.,  nor  mentions 
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nor  alludes  to  those  firms,  nor  to  any  other  mercantile  firms 
whatsoever.  This  deed  recites  the  facts  of  the  relinquishment 
by  Mrs.  Tiernan  of  her  dower  right  in  a  large  amount  of  prop- 
erty previously  sold  by  her  husband,  and  of  her  consent  to  a 
similar  relinquishment  in  future  sales  to  be  made  by  the  trustee, 
Carroll ;  it  recites  also  a  debt  due  from  the  grantor  to  Mrs.  Anne 
E.  Brien,  deceased,  which  was  still  unpaid,  and  was  due  and 
owing  to  her  son,  Luke  Tiernan  Brien.  It  then  proceeds  to  de- 
clare, —  "  That  whereas  the  said  Luke  Tiernan  is  indebted  to 
divers  other  persons,  residing  in  different  parts  of  the  United 
States,  in  a  large  sum  of  money  in  the  aggregate,  but  the  names 
of  all  the  persons  to  whom  he  is  indebted,  and  the  amounts  due 
to  each  respectively,  the  said  Luke  Tiernan  is  now  unable  to 
specify  particularly.  And  whereas  the  said  Luke  Tiernan  is  de- 
sirous of  conveying  the  lands  hereinafter  described,  in  trust  that 
the  same  shall  be  sold,  and  the  proceeds  thereof  applied  in  the 
vianner  hereinafter  particularly  specified."  The  deed  then,  af- 
ter directing  a  sale  by  the  trustee,  provides,  that  he  shall  remit 
from  time  to  time,  as  the  same  shall  be  received,  "  to  Alexander 
Neill  of  Maryland,  and  payable  to  his  order,  of  the  first  moneys 
arising  from  such  sales,  until  he  shall  have  remitted  the  sum  of 
$  15,000,  to  be  paid  by  the  said  Alexander  Neill  to  the  credit- 
ors of  the  said  Luke  Tiernan  whose  demands  shall  then  have 
been  ascertained ;  and  if  the  demands  so  ascertained  shall  ex- 
ceed the  said  sum  of  $  15,000,  the  same  shall  be  applied  in  part 
payment  of  each  of  the  said  demands,  in  the  ratio  that  each  of 
said  demands  shall  respectively  bear  to  the  whole  sum  $  16,000, 
so  to  be  applied."  The  deed  then  provides,  out  of  further  re- 
mittances arising  from  sales  to  be  made  by  the  trustee,  for  the 
payment  of  $  12,000  to  Mrs.  Tiernan,  in  compensation  for  her 
right  of  dower  ]  and  next,  for  the  pa3rment  of  the  debt  due  to 
the  i^on  of  Mrs.  Anne  E.  Brien,  and  then  declares,  that  after  the 
last-mentioned  sum  (i.  e.  the  sum  due  to  Mrs.  Brien  or  to  her 
son)  shall  have  been  paid,  all  the  moneys  arising  from  such 
sales  (after  deducting  expensed,  &c.)  shall  be  remitted  by  the 
trustee  to  the  said  Neill,  and  the  same  shall  be  applied  by  the 
said  Neill  to  the  payment  of  the  debts  due  from  the  said  Luke 
Tiernan  to  all  the  creditors  of  the  said  Luke,  whose  demands 
shall  then  have  been  ascertained  by  the  said  Alexander  Neill ; 
^'  and  in  case  that  the  sum  so  to  be  applied  shall  be  insufiicient 
for  the  payment  of  all  such  demands ;  then,  and  in  this  case, 
the  same  shall  be  applied  in  part  payment  of  each  of  said  de- 
mands, in  the  ratio  that  each  of  said  demands  respectively  shall 
bear  to  the  whole  sum  to  be  so  applied  to  that  object ;  and  in 
case  the  said  sum  shall  be  more  than  equal  to  the  payment  of 
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such  demands,  then,  and  in  that  case,  the  residue  thereof  shall 
be  paid  by  the  said  Alexander  Neill  to  the  said  Luke  Tiernan, 
his  heirs,"  &c. 

We  have  already  adverted  to  the  circumstance,  that  the 
grantor  in  this  deed  hap  nowhere  alluded  to  any  mercantile 
concern  with  which  he  was  associated,*  that  he  was  disposing 
of  a  subject  confessedly  his  own  separate  property ;  that  he 
has  not  said,  that  whereas  Luke  Tiernan  &  Son,  or  Tiernan, 
Cuddy,  &  Co.,  but  that  Luke  Tiernan,  was  indebted  to  Mrs. 
Tiernan  and  to  Mrs.  Brien,  and  to  divers  other  persons  residing 
in  different  quarters  of  the  country.  This  would  not  be  the 
language  of  a  merchant,  (still  less  of  a  practised  and  extensive 
merchant,)  when  intending  to  designate  the  firm  of  which  he 
makes  a  part.  On  such  occasions  he  never  mentions  himself 
•individually,  unless  he  intends  expressly  to  distinguish  be- 
tween himself  and  his  house,  and  would  always  be  so  under- 
stood by  established  mercantile  acceptation.  And  again,  if,  in 
the  construction  of  this  deed,  the  name  of  Luke  Tiernan  is  to 
be  taken  as  synonymous  with  Luke  Tiernan  &  Son,  and  Tier- 
nan, Cuddy,  &  Co.,  we  should  be  driven  to  the  conclusion  that 
these  several  firms  were  indebted  to  Mrs.  Tiernan  in  considera- 
tion of  her  relinquishment  of  her  dower  in  her  husband's  es- 
tate, and  to  Mrs.  Brien  for  the  private  debt  due  to  her,  —  for  all 
these  creditors  are  grouped  in  the  same  category.  Their  claims 
originate  in  the  same  source,  —  in  the  obligations  of  Luke 
Tiernan.  The  language  of  the  deed  is,  that  Luke  Tiernan 
is  indebted  to  Mrs.  Tiernan,  and  to  Mrs.  Brien ;  and  the  same 
Luke  Tiernan  it  is  who  is  also  indebted  to  divers  other  persons 
residing  in  different  parts  of  the  United  States.  Such  a  con- 
struction of  the  deed  involves,  we  think,  a  violation  of  the  plain 
meaning  of  the  terms  of  the  instrument,  and  leads  to  confusion 
and  absurdity. 

It  has  been  insisted  for  the  appellants  in  this  case,  that  the 
admission  by  the  grantor  of  a  large  amount  of  claims  against 
him,  of  the  diversity  of  the  residence  of  his  creditors,  and  of 
the  inability  on  his  part  at  once  to  designate  those 'creditors 
and  their  demands,  should  be  received  as  proof  that  the  deed 
was  never  intended  to  be  limited  to  the  private  creditors  of  the 
grantor,  who,  it  is  contended,  must,  as  well  as  the  e:  tent  of  their 
claims,  have  been  known ;  but  was  designed  to  embrace  all 
his  partnership  liabilities.  We  have  just  stated  that  such  an 
interpretation  of  the  deed  is  inconsistent  with  the  meaning  of 
its  language.  But  if  we  look  beyond  the  deed  to  the  position 
of  the  parties  at  the  time  of  its  execution,  is  there  any  prob- 
ability arising  from  that  position,  which  can  justify  the  conclu- 
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sions  urged  in  this  respect  for  the  appellants?  The  grantor  in 
this  deed  appears  to  have  been  at  one  time  the  possessor  of 
great  wealth;  the  deed  made  an  exhibit  in  this  case  shows 
that  he  was  the  possessor  of  an  unusual  extent  of  property. 
It  is  almost  certain,  too,  from  the  character  and  situation  of  the 
subject  of  this  conveyance,  as  well  as  from  other  circumstances 
disclosed  by  the  record,  that  its  owner  must  have  been  the  pro- 
prietor of  many  other  constituents  of  a  large  estate,  both  with- 
in and  without  the  city  and  State  of  his  residence.  That  a 
man  thus  situated  should  necessarily  be  engaged  in  a  variety 
of  transactions;  should  employ  numerous  agents;  that  many 
of  his  transactions,  both  as  to  persons  and  contracts,  should  be 
conducted  by  agents ;  that  his  knowledge  with  respect  to  per- 
sons and  undertakings  should  in  their  detail  be  dependent  on 
information  to  be  derived  from  agents  thus  employed,  — are  cir- 
cumstances, in  our  view,  falling^  within  the  range  of  daily  ex- 
perience, and  such  as  not  only  may  explain  the  language  of  an 
instrument  intended  to  embrace  the  transactions  of  one  so  sit- 
uated, but  which  in  fact  render  such  language  proper,  in  order 
to  bring  it  within  the  bounds  of  experience  and  truth.  The 
daily  habits  of  one  so  situated  must  imply,  to  some  extent,  an 
ignorance  of  the  precise  detail  of  all  that  may  be  consequent 
upon  them.  We  think  it  natural,  (nay,  with  a  due  regard  to 
truth,  inevitable,)  that  one  so  situated,  if  called  upon  on  an  emer- 
gency, should  admit  his  inability  to  enumerate  all  that  he  had 
done,  — all  that  he  had  authorized  to  be  done  through  others,  — 
and  every  consequence  which  might  flow  from  the  one  or  the 
other.  The  language  of  Mr.Tiernan  we  consider,  therefore,  as  not 
more  comprehensive  than  was  appropriate  to  embrace  his  private 
liabilities.  The  debts  due  to  his  wife  and  to  Mrs.  Brien  were 
strictly  domestic  obligations,  necessarily  within  his  knowledge ; 
were  regarded  as  of  a  peculiarly  sacred  character ;  and  therefore 
were  provided  for,  exempt  from  the  contingency  of  an  ultimate 
insufficiency  of  funds.  But  even  these  claims,  however  sacred 
they  may  have  been  deemed,  were  not  permitted  absolutely 
to  precede  a  contribution  at  least  to  other  creditors  whose  con- 
dition might  be  known ;  but  they  have  been  postponed  to  these 
prn  taTito.  The  language  of  that  portion  of  the  deed  which, 
after  the  payment  directed  to  be  made  to  Mrs.  Tiernan  and  to 
Luke  Tiernan  Brien,  and  after  distribution  of  the  first  fifteen 
thousand  dollars  received  from  the  trustee,  directs  the  applica- 
tion of  the  subsequent  proceeds  of  the  trust  subject  to  all  the 
creditors  of  the  grantor  then  ascertained,  and,  in  the  event  of 
a  surplus,  the  payment  of  that  surplus  to  the  grantor,  has  been 
earnestly  pressed  on  our  attention.     It  has  been  argued  upon 
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this  provision  of  the  deed,  either  that  it  is  expressive  of  the 
intention  of  Lake  Tieman  to  let  in  all  his  creditors,  social  as 
well  as  individual,  or  that  it  is  fraudulent,  as  interposing  a 
hindrance  on  one  or  the  other  class,  or  on  both  the  classes  of 
his  creditors,  by  an  attempt  to  retain' the  proceeds  of  the  land, 
in  opposition  to  their  rights.  We  cannot  yield  to  this  argu- 
ment the  ends  it  was  designed  to  accomplish.  We  think  that 
the  terms  of  this  latter  provision,  so  far  from  enlarging  the 
meaning  of  the  former,  so  as  to  let  in  upon  the  trust  subject 
the  creditors  of  the  firms  before  mentioned,  tend  rather  to 
strengthen  the  limit  presented  by  the  former  provision  when 
standing  alone.  For  although  the  distribution  of  the  money 
to  be  received  by  Neill  is  to  be  made  amongst  all  the  credi- 
tors, they  are  still  the  creditors  of  the  said  Luke  Tieman  be- 
fore spoken  of,  and  the  creditors  of  no  other  person.  This 
mode  of  expression,  coming  from  an  individual  practised  in  the 
habits  and  language  of  merchants,  we  regard  as  a  confirmation 
of  the  intention  previously  expressed,  rather  .than  as  proof  of  a 
departure  from  that  intention.  Next,  as  to  any  evidence  of 
fraud  resulting  from  the  direction  to  pay  over  to  the  grantor 
in  the  deed  any  surplus  which  might  remain  after  satisfying 
the  separate  creditors ;  we  can  perceive  no  *  proof  of  fraud,  no 
attempt  to  hinder  or  delay  the  creditors  in  this  direction.  Noth- 
ing is  more  probable  than  that  Luke  Tieman  might  have  con- 
sidered the  effects  of  Luke  Tieman  &  Son  and  of  Tieman, 
Cuddy,  &  Co.,  represented  to  be  of  a  large  amount,  as  ade- 
quate to  meet  the  joint  responsibilities  of  those  firms ;  or,  at  any 
rate,  he  might  have  insisted  upon  his  right  to  refer  the  partner- 
ship creditors  to  the  partnership  funds  in  the  first  instance,  and, 
until  these  should  be  shown  to  be  insufficient,  to  retain  posses- 
sion of  his  separate  private  estate.  The  argument  then  ap- 
pears to  be  defective  in  either  aspect  in  which  it  is  applied. 

The  second  principal  position  assumed  for  the  appellant  is 
this;  that,  conceding  the  fifteen  thousand  dollars  in  controversy 
to  have  been  ever  so  clearly  appropriated  by  Luke  Tiernan  to 
his  separate  creditors,  still,  under  principles  of  equitf  ,*  such  an 
appropriation  cannot  be  maintained ;  but  that  those  principles 
authorize  the  partnership  creditors  of  Tiernan  &  Son,  and  of 
Tiernan,  Cuddy,  &  Co.,  to  charge  that  fund  pari  passu  with 
the  separate  creditors  of  said  Tieman. 

The  rule  in  equity  governing  the  administration  of  insolvent 
partnerships  is  one  of  familiar  acceptation  and  practice ;  it  is 
one  which  will  be  found  to  have  been  in  practice  in  this 
country  from  the  beginning  of  our  judicial  history,  and  to 
have  been  generally,  if  not  universally,  teceived.  This  rule, 
36* 
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with  one  or  two  eccentric  Turiations  in  the  English  practice 
which  may  be  noted  hereafter,  is  believed  to  be  identical  with 
that  prevailing  in  England,  and  is  this:  —  That  partnership 
creditors  shall  in  the  first  instance  be  satisfied  from  the  part- 
nership estate ;  and  separate  or  private  creditors  of  the  individ- 
ual partners  from  the  separate  and  private  estate  of  the  partners 
with  whom  they  have  made  private  and  individual  contracts ; 
and  that  the  private  and  individual  property  of  the  partners 
shall  not  be  applied  in  extinguishment  of  partnership  debts, 
until  the  separate  and  individual  creditors  of  the  respective 
partners  shall  be  paid.  The  reason  and  foundation  of  this  rule, 
or  its  equality  and  fairness,  the  court  is  not  called  on  to  justify. 
Were  these  less  obvious  than  they  are,  it  were  enough  t^o  show 
the  early  adoption  and  general  prevalence  of  this  rule,  to  stay 
the  hand  of  innovation  at  this  day ;  at  least,  under  any  motive 
less  strong  than  the  most  urgent  propriety. 

This  ruJe  may  be  ti^iced  back  in  England,  with  certainty,  to 
the  cases  of  Ex  parte  Crowder,  in  2  Vernon,  706,  (in  1716,) 
and  of  Ex  parte  Cook,  2  P,  Wms.  500,  (in  1728,)  nearly  a  cen- 
tury and  a  half  since.  It  was  affirmed  by  Lord  Hardwicke  in 
Ex  parte  Hunter,  in  1  Atkyns,  228,  (in  1742,)  and  continued 
unchanged  until  the  year  1785,  when  a  material  innovation 
was  niade  upon  it  by  Lord  Thurlow,  in  the  case  of  Ex  parte 
Hodgson,  2  Bro.  Ch.  Rep.  5.  By  the  decision  last  mentioned, 
the  established  practice  then  of  sixty  years  was  so  changed,  and 
the  distinction  between  joint  and  separate  creditors  so  broken 
up,  that  the  former  were  permitted  to  come  in,  and  to  receive 
dividends  pcuri  passu  with  the  latter,  from  the  separate  estate. 

This  change  led  to  the  practice  of  filing  a  bill  on  behalf  of 
the  separate  creditors,  lo  restrain  the  order  in  bankruptcy  when- 
ever there  was  a*^  joint  estate,  and  by  this  means  the  rights  of 
the  joint  and  separate  creditors  on  their  respective  funds  were 
maintained :  a  proceeding  which  could  rest  on  no  other  founda- 
tion, than  the  peculiar  equities  of  these  different  parties  with 
respect  to  the  funds  with  which  they  had  been  respectively 
connected.  In  consequence  of  the  inconvenience  of  Lord 
Thurlow's  rule,  and  of  the  injustice  it  was  thought  to  involve, 
Lord  Loughborough  reestablished  the  practice  that  had  so  long 
previously  existed,  with  the  single  modification  of  permitting 
the  joint  creditors  to  prove  under  a  separate  commission ;  but 
denying  to  them  any  right  to  dividends,  until  after  the  separate 
creditors  w  re  satisfied.  The  reasoning  of  his  Lordship,  as 
going  to  .  w  •  nat  his  decision  is  founded  in  pure  principles  of 
equity,  is  uiiarly  forcible.  Speaking  of  the  rule  of  Lord 
Thurlow,  he  says,  —  "  The  difficulty  that  has  struck  me  upon 
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it  is,  that  what  I  order  here  sitting  in  bankruptcy,  I  shall  for- 
bid to-morrow  sitting  in  chancery  ;  for  it  is  quite  of  course  to 
stop  the  dividend  upon  a  bill  filed.  The  plain  rule  of  distribu- 
tion is,  that  each  estate  shall  bear  its  own  debts.  The  equity 
is  so  plain,  that  it  is  of  course  upon  a  bill  filed.  The  object  of 
the  commission  is  to  distribute  the  effects  with  the  least  ex- 
pense. Every  order  I  make  to  prove  a  joint  debt  on  a  separate 
estate,  must  produce  a  bill  in  equity.  It  is  not  fundamentally 
a  just  distribution,  nor  a  convenient  distribution.  Every 
creditor  of  the  partnership  would  come  upon  the  separate 
estate.  The  consequence  would  be,  the  assignees  of  the  sepa- 
rate estate  must  file  a  bill  to  restrain  the  dividend  upon  all 
these  proofs,  and  make  the  partners  parties.  But  there  is  an- 
other circumstance.  It  is  a  contrivance  to  throw  this  upon  the 
separate  estate."  Again  his  Lordship  says,  —  '^  It  is  not  stated 
as  a  case  where  there  are  no  joint  funds.  Here  it  is  only  that 
there  are  two  funds.  Their  proper  fund  is  the  joint  estate,  and 
they  must  get  all  they  can  from  that  first.  I  have  no  difficulty 
in  ordering  them  to  be  permitted  to  prove ;  but  not  to  receive  a 
dividend."  This  doctrine  of  Lord  Loughborough,  deduced,  as 
he  tells  us,  not  less  from  fundamental  principles  of  equity,  than 
from  convenience  in  the  administration  of  bankrupts'  estates, 
appears  to  have  been  followed  in  England  ever  since.  The 
numerous  cases  chiefly  before  Lord  £[Idon  going  to  sustain  this 
position,  would,  if  quoted,  unnecessarily  encumber  our  opinion ; 
they  are  collected  in  note  1  to  the  case  of  Elton  ex  parte,  3 
Vesey  by  Sumner,  p.  242.  It  may  be  proper  in  this  place  to 
mention  the  two  departures  permitted  by  the  Court  of  Chan- 
cery in  England  from  the  general  rule  pursued  by  that  court, 
which  departures  were  adverted  to  in  a  previous  part  of  this 
opinion.  The  first  is  presented  in  the  instance  in  which  the 
petitioning  creditor,  though  a  joint  creditor,  is  permitted  to 
charge  the  separate  effects  pari  passu  with  the  separate  credi- 
tors, because,  as  it  is  said,  his  petition,  being  prior  in  time,  is  in 
the  nature  of  an  execution  in  behalf  of  himself  and  the  separate 
creditors.  The  second  is  that  in  which  there  are  'no  joint 
effects  at  all.  In  this  last  instance  it  is  said  that  the  joint 
creditors  may  come  in  for  dividends  j?art /)<w5u  on  the  separate 
effects ;  though  if  there  be  joint  effects,  though  of  the  smallest 
possible  amount,  this  priviledge  would  not  be  allowed.  These 
exceptions  it  seems  difficult  to  reconcile  with  the  reason  or 
equity  on  which  the  general  rule  is  founded ;  they  are  but  ex- 
ceptions, however,  and  cannot  impair  that  rule.  They  do  not, 
for  aught  we  have  seen,  appear  to  have  been  recognized  by  the 
courtjs  of  this  country.     The  case  of   Tucker  r.  Oxley,  6 
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Cranch,  34,  was  a  case  at  law,  and  the  court  in  that  case, 
whilst  they  admitted  the  joint  creditors  to  prove  and  to  receive 
dividends  against  the  separate  estate,  explicitly  recognized  the 
authority  of  Ex  parte  Elton,  and  the  power  and  the  duty  of  a 
court  of  chancery,  upon  application  thereto,  to  prevent  the 
diver;sion  of  the  separate  fund.  The  latter  exception  above  re- 
ferred to  was  considered  by  the  Court  of  Appeals  of  Maryland, 
in  the  case  of  McCulIoh  v.  Dashiell,  1  Harris  and  Gill's 
Reports,  97,  and  by  that  court  expressly  repudiated. 

The  doctrine  upon  this  question  of  distribution,  as  illustrated 
both  in  the  English  and  American  decisions,  will  be  found  to 
be  ably  treated  in  the  case  of  Murray  v.  Murray,  6  Johnson's 
Chancery  Reports,  72  et  seq,;  and  by  Archer,  Justice,  in  the 
case  of  McCulloh  v.  Dashiell,  in  1  Harris  and  Gill,  pp.  99  to 
107;  and  the  authorities,  both  English  and  American,  are  col- 
lated in  a  learned  note  in  the  third  volume  of  Kent's  Commen- 
taries, beginning  on" p.  65  of  that  volume. 

The  proper  conclusion  from  these  authorities  we  deem  to  be 
this,  as  is  stated  also  by  Justice  Story  in  his  treatise  on  Part- 
nership, p.  376,  where  he  says,  — "  It  is  a  general  rule,  that 
the  joint  debts  are  primarily  payable  out  of  the  joint  effects, 
and  are  entitled  to  a  preference  over  separate  debts  of  the 
bankrupt ;  and  so,  in  the  converse  case,  the  separate  debts  are 
primarily  payable  out  of  the  separate  effects,  and  possess  a  like 
preference ;  and  the  surplus,  only  after  satisfying  such  priorities, 
can  be  reached  by  the  other  class  of  creditors." 

Upon  a  full  consideration  of  this  cause,  we  are  of  the  opinion 
that,  upon  either  ground  of  objection  urged  to  the  decree  of  the 
Circuit  Court,  that  decree  should  be  affirmed,  and  it  is  hereby 
accordingly  affirmed. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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pANi£L  L.  Grove,  Appbllant,  v.  John  McP.  Bbiek,  Robert  Gilmor, 
William  Fowlb,  William  H.  Fowle,  and  George  D.  Fowlb, 
trading  under  thb  Firm   of    William   Fowls  &  Sons,  Ds- 

FSNDANTa. 

Cross  Suit 

Robert  Gilmor,  Complainant,  v.  Daniel  L.  Grove,  John  McP. 
Brien,  William  Fowle,  William  H.  Fowle,  and  George  D. 
Fowlb,  trading  under  the  Firm  of  William  Fowls  &  Sons, 
Defendants. 

Where  a  mannfactoier  upon  the  upper  waters  of  the  Potomac  shipped  fire  hundred 
kegs  of  nails  to  Alexandria,  taking  from  the  inaster  of  the  canal-boat  a  receipt 
saying  that  the  nails  were  '*  to  be  delivered  to  Fowle  and  Sons  in  Alexandria,  ror 
the  ose  of  Robert  Gilmor  of  Baltimore/'  and  on  the  same  day  sent  a  letter  to  tho 
consignees,  advising  them  that  the  goods  were  consigned  for  the  nse  of  Gilmor, 
such  delivery  and  bill  of  lading  operated  as  a  transfer  of  the  legal  title  to  Gilmor, 
who  was  in  net  the  consignor. 

The  effect  of  a  consignment  of  goods,  generally,  is  to  vest  the  property  in  the  con- 
signee ;  bat  if  the  bill  of  lading  is  special  to  aeliver  the  Roods  to  A  for  the  use  of 
B,  the  property  vests  in  B,  and  the  action  most  be  brou^t  in  his  name  in  case  of 
loss  or  damage. 

Therefore,  the  kegs  of  nails  in  the  hands  of  Fowle  &  Sons  were  not  subject  to  aa 
attachment  by  the  creditors  of  the  manufacturer;  nor  had  Fowle  &  Sons  any 
valid  lien  upon  them  for  previous  advances  to  him.  The  title  to  the  nails  had 
passed  to  Gilmor  before  they  came  into  the  possession  of  Fowle  &  Sons. 

In  this  case  the  manufacturer  acted  bond  Jide,  in  the  transfer  of  the  goods,  for  the 
purpose  of  securing  a  preexisting  debt  to  GMlmor.  This  being  so,  there  was  no 
necessity  for  Gilmor's  expressing  his  assent  to  the  transfer,  in  order  to  the  vesting 
the  title.    The  manufacturer  was  a  competent  witness. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Coluknbia  and  County  of  Alexandria. 

It  was  a  controversy  respecting  the  right  to  certain  kegs  of 
nails,  which  were  in  the  hands  of  William  Fowle  &,  Sons,  in 
Alexandria. 

Ou  the  14th  of  March,  1843,  the  following  was  the  position 
of  the  several  parties  who  had  any  concern  in  the  matter. 

John  McPherson  Brien  carried  on  an  extensive  iron  concern 
upon  the  waters  of  Antieatam  Creek,  in  Maryland,,  near  the  Po- 
tomac River  above  Harper's  Ferry.  He  was  indebted- to  Rob* 
ert  Gilmor  of  Baltimore,  to  Daniel  I^.  Grove  of  Alexandria,  and 
to  William  Fowle  &  Sons  of  the  same  place.  To  the  last-men- 
tioned house  he  had  been  in  the  habit  of  sending  nails  from  the 
foundry,  and  upon  the  preceding  21st  of  February  had  written 
the  following  letter. 

'<  Antieatam,  February  21,  1843. 
"  Messrs.  Wm.  Fowle  &  Sows :  — 

'Gentlemen, — Your  account  of  sales,  &c.,  has  been  exam* 
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ined  and  found  correct,  and  charges  for  your  commission,  &c., 
made  in  my  books  accordingly. 

'<  The  water  I  learn  will  be  put  into  the  canal  in  a  day  or  two, 
when  I  shall  embrace  the  first  opportunity  to  forward  you  the 
nails  yon  have  ordered. 

"  Yours,  most  respectfully, 

"Jno.  McP.  Bkien." 

In  this  state  of  affairs,  Brien  made  a  shipment  by  one  of  the 
canal-boats,  and  took  the  following  receipt :  — 

"  Received,  March  14,  1843,  of  John  McP.  Brien,  500  kegs 
of  nails,  to  be  delivered  to  William  Fowle  &  Sons,  Alexandria, 
D.  C.,  for  the  use  of  Robert  Gilmor,  Esq.,  Baltimore,  in  good 
order. 

''Geoboe  H.  Sharpless, 
For  Isaac  Sharpless." 

Upon  the  same  day  the  following  letter  was  written,  which, 
it  appeared  by  the  testimony,  was  not  mailed  at  Mr.  Brien's 
post-office,  but  brought  down  the  canal  by  the  boatman,  and 
mailed  at  Georgetown,  on  the  20th.  It  was  received  by  Powle 
&  Sons  on  the  21st. 

"  To  Messrs.  Wm.  Fowle  &  Sons  :  — 

"  Gentlemen,  —  We  have  this  day  shipped  on  board  of  Capt. 
Sharpless'  boat,  and  consigned  to  you,  for  the  use  of  Robert 
Gilmor,  Esq.,  Baltimore,  500  kegs  nails,  viz.  27  3d.,  34  4du^ 
68  6d.,  99  8d.,  107  lOd.,  58  12rf.,  22  20d.,  and  17  30d.  nails; 
22  2d.,  7  8d,  and  15  lOrf.  brads ;  10  8d.  and  12  lOd.  fencing, 
which  we  hope  will  arrive  in  good  order.  You  will  please  pay 
Capt.  Sharpless  his  freight,  and  oblige  yours,  respectfully, 

"Jno.  McP.  Brien, 
Per  J  AS.  S.  Primrose. 

''March  14,  1843." 

Postmarked,  "Georgetown,  D.  C,  March  20." 
Upon  the  preceding  23d  of  January  Grove  had  filed  a  bill 
(the  origin  of  all  these  legal  proceedings)  against  Brien  and 
Fowle  &  Sons,  stating  that  Brien  was  indebted  to  the  com- 
plainant in  the  sum  of  $  1089.50,  and  praying  that  an  attach- 
ment might  issue  against  his  funds  and  effects  in  the  hands  of 
Fowle  &  Sons.  As  soon  as  the  nails  arrived,  viz.  on  the  20th 
of  March,  the  marshal  served  the  attachment  and  subpoena. 

It  may  be  here  stated,  that  Gilmor  obtained  leave  of  the  court 
to  be  made  a  defendant,  and  afterwards  filed  his  answer  and 
cross-bill. 
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It  is  not  necessary  to  state  the  progress  of  the  suit  through 
all  its  details.  The  parties  all  answered,  and  much  testimony 
was  taken,  including  that  of  Brien,  which  was  objected  to  by 
the  counsel  for  Grove.  Proper  parties  were  also  made  in  place 
of  some  who  had  died. 

Fowle  &  Sons  in  their  answer  set  forth  their  previous  deal- 
ings with  Brien,  the  letter  (above  inserted)  of  the  21st  of  Feb- 
ruary, and  claimed  that  Brien  was  indebted  to  them  on  account 
of  prior  transactions,  for  which  balance  so  due  they  had  a  lien 
on  the  nails. 

The  answer  of  Gilmor,  and  his  cross-bill,  state  substantially 
the  same  facts,  and,  after  referring  to  the  attachment  of  the  nails 
in  controversy  by  Grpve,  say,  —  That  John  McP.  Brien  was 
indebted  to  Robert  Gilmor,  (besides  other  large  indebtedness,} 
in  the  amount  of  a  draft  for  $  4,405.40,  which  was  drawn  by 
Brien  on  Gilmor  and  by  him  accepted,  and  at  maturity  paid  by 
Gilmor,  at  the  request  and  solely  for  the  use  of  Brien.  That 
previous  to  the  shipment  of  the  said  nails,  it  was  agreed  be- 
tween Brien  and  Gilmor,  that  Brien  should  ship  to  Gilmor  the 
500  kegs  of  nails,  on  account  of,  and  to  be  applied  in  part  liqui- 
dation of,  such  preexisting  debt. 

It  then  proceeded  to  state  the  shipment,  and  claimed  the  nails 
as  his  property. 

The  answer  of  John  McP.  Brien  to  the  original  and  cross- 
bills neither  admits  nor  denies  his  indebtedness  to  Grove,  a^ 
charged  in  his  original  bill,  but  calls  for  proof.  He  states  .his 
indebtedness  to  Gilmor,  as  alleged  in  the  cross-bill,  and  admits 
that,  according  to  a  previous  agreement  between  himself  and 
Gilmor,  and  in  consideration  of  such  preexisting  indebtedness, 
he  shipped  the  500  kegs  of  nails  in  controversy,  on  the  14th  of 
March,  1843,  to  the  care  of  Wm.  Fowle  &  Sons.  That  by  lef- 
ter  dated  the  14th  of  March,  1843,  he  advised  said  Wm.  Fowle 
&  Sons,  that  the  said  nails,  a  particular  description  of  which  is 
contained  in  the  letter,  were  forwarded  to  them,  for  the  use  of 
Robert  Gilmor,  of  Baltimore,  and  also  inclosed  them  the  receipt 
or  bill  of  lading  of  the  common  carrier,  to  whom  the  said  nails 
were  delivered,  which  expressed  that  the  same  were  shipped  for 
the  use  of  Robert  Gilmor,  and  denies  all  fraud,  combination,  &c. 

Grove  answered  the  cross-bill,  stating  his  ignorance  general- 
ly of  the  facts,  calling  for  proof,  and  charging  that  the  consign- 
ment for  Gilmor's  use,  if  made,  was  fraudulent,  6cc.,  fee. 

The  result  of  the  evidence  in  the  suit  may  be  stated  to  es- 
tablish the  debt  of  Brien  to  Gilmor,  to  Grove,  and  to  Fowle  ifc 
Sons,  and  the  question  was  which  creditor  had  the' preference. 
The  account  of  the  sale  of  the  nails  was  thus  presented  by 
Fowle  &  Sons. 
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It  will  be  peiceired  that  their  poor  debt  is  not  brought  intc 
the  account. 

"  Sales  500  casks  nails,  received  from  the  Antieatam  Iron- 

Works,  for  account  and  risk  of  whom  it  may  concern. 
<<  Account  of  the  sale  of  the  nails  by  William  Fcwle  Sf  Sons. 
1845. 
Nov.  8.  R.  Crupper,  100  casks,  10,0001b8. 

at  $4i,  6  months' ciedity       .    $412.50 
1846. 
Oct.  27.  James  Green,  400  casks,  40,0001bs. 

at  $  3i,  6  months'  credit,    .       1^400.00 

^.  *  1,812.60 

1843.  Charges.  ^  ' 

Mar.  18.  Paid  freight  on  500  kegs  nails,  $  75.00 

Interest  on  $  75  till  sales  are  due,  17.54 

Wharfage,  $  5 ,-   drayage,  $  3.75,  8.75 

Storage,  at  J  cents  per  cask  per 

month,      ....  152.25 

Labor,  receiving,  piling,  and  de- 
livering,        .        .        ..        •  5.00 

Cooperage,    ....  4.25 

Fire  insurage,  5.100  per  $  100  a 

month  and  policy,  $  1,    .        .  42.00 

Commission  and  guarantee,  6  per 

cent.,     .        .        .        .        .  108.75 


413.54 

Net  proceeds  average  cash,  February  

7 -10th,  1847,    .        .        .        .     *  .    $1,398.96 

E.  E. 

"Wm.  Fowle&Sons, 
''Alexandria,  October  28th,  1846." 

On  the  31st  day  of  October,  1846,  the  Circuit  Court  passed 
the  following  decree. 

"  Final  Decree. 

*'  And  now  here,  at  this  day,  to  wit,  at  a  court  continued  and 
held  for  the  district  and  county  aforesaid,  the  31st  day  of  Octo- 
ber, 1846,  came  the  parties  aforesaid  by  their  solicitors,  and 
these  causes  being  set  for  hearing,  and  coming  on  to  be  heard 
this  31st  day  of  October,  1846,  upon  the  original,  amended, 
and  cross-bills,  demurrer,  answers,  general  replication,  deposi- 
tions, exceptions,  agreements  of  counsel,  interlocutory  decrees 
and  orders,  and  other  papers,  and  it  appearing  to  the  court  that 
all  the  parties  defendsuit  to  said  original,  amended,  and  cross- 
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bills  had  duly  answered  the  same,  and  the  arguments  of  counsel 
being  heard,  the  court  doth  order,  adjudge,  and  decree,  that  the 
amount  of  sales  by  the  defendants,  William  Fowle  &  Sons,  of 
the  nails  in  controversy,  made  under  an  order  in  these  causes 
of  May  term,  1844,  not  having  been  excepted  to,  be  and  the 
same  is  hereby  confirmed.  And  the  court  procieeding  first  to 
decide  upon  the  original  bill  filed  by  the  complainant,  Daniel 
L.  Grove,  doth  adjudge,  order,  and  decree,  that  the  resident  de- 
fendants, William  Fowle  A  Sons,  had  not,  at  the  filing  of  the 
said  original  bill,  or  at  any  time  since,  in  their  hands  any  prop- 
erty, effects,  or  money  belonging  to  the  said  non-resident  de- 
fendant, Jno.  McP.  Brien ;  and  do  further  adjudge,  order,  and 
decree,  that  said  original  bill  be  dismissed,  and  that  the  said 
Daniel  L.  Grove  do  pay  to  the  defendants  thereto  their  costs  in 
that  behalf  expended. 

'^  And  the  court  proceeding  now  to  consider  and  decide  upon 
the  cross-bill,  filed  by  the  said  Robert  Gilmor  in  this  cause, 
doth  adjudge,  order,  and  decree,  that  the  said  Robert  Gilmor 
recover  of  the  said  John  McP.  Brien  the  sum  of  four  thousand 
four  hundred  and  five  dollars  and  forty  cents,  the  amount  of 
the  draft  in  the  said  t;ross-bill  mentioned,  with  interest  thereon 
from  the  4th  day  of  March,  1843,  till  paid ;  to  be  credited, 
however,  by  the  sum  of  one  thousand  eight  hundred  and  twelve 
dollars  and  fifty  cents,  as  of  the  14th  day  of  March,  1843 ;  the 
said  sum  of  $  1,812.50  being  the  gross  amount  of  the  sales  of 
the  said  five  hundred  kegs  of  nails,  as  shbwn  by  the  account  of 
sales  of  the  said  William  Fowle  &  Sons  above  mentioned ;  and 
the  court  doth  further  order  and  decree,  that  the  said  William 
Fowled  Sons,  out  of  the  said  one  thousand  eight  hundred  and 
twelve  dollars  and  fifty  cents,  the  proceeds  of  the  sales  of  said 
nails  in  their  hands,  retain  the  sum  of  four  hundred  and  thirteen 
dollars  and  fifty-four  cents,  in  discharge  and  payment  of*  the 
freight  on  the  shipment  of  said  nails,  for  storage,  insurance, 
commission  on  sales,  and  the  other  items  of  charge  against  the 
said  nails  set  forth  in  their  said  account  of  sales ;  and  the  court 
doth  further  adjudge,  order,  and  decree,  that  the  said  William 
Fowle  &  Sons  are  not  entitled  to  any  lien  on  the  said  nails,  or 
their  proceeds,  for  the  sum  of  $  334.60  claimed  by  them  to  be 
due  as  a  general  balance  of  account  on  previous  transactions 
between  them  and  the  said  John  McP.  Brien.  The  court  doth 
further  adjudge,  order,  and  decree,  that  William  Fowle,  Wil- 
liam H.  Fowle,  and  George  D.  Fowle,  composing  the  firm  of 
William  Fowle  d&  Sons,  pay  over  to  the  said  Robert  Gilmor 
the  sum  of  one  thousand  three  hundred  and  ninety-eight  dol- 
lars and  ninety-six  cents,  being  the  balance  of  the  sales  of  the 
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said  nails  in  their  hands,  after  deducting  the  said  sum  of  $  413.54 
in  manner  aforesaid.  And  the  court  further  adjudge,  order, 
and  decree,  that  the  said  Robert  Oihnor  recover  of  the  defend- 
ants to  said  cross-bill  his  cost  against  them  in  that  behalf  ez< 
pended. 

"  From  which  decree  the  complainant,  Grove,  in  the  original 
bill,  and  a  defendant  in  the  cross-bill,  prays  an  appeal  to  the 
Supreme  Court  of  the  United  States,  which  is  granted,  upon 
his  giving  bond  and  security  in  the  sum  of  $^2,500,  to  be  ap- 
proved by  the  court  or  one  of  the  judges  thereof." 

Upon  this  appeal,  the  case  came  up  to  this  court. 

It  was  argued  by  Mr,  Davis^  for  the  appellant,  and  Mr. 
Francis  L.  Smith,  and  Mr,  Meredith^  for  the  appellee. 

The  points  raised  by  Mr.  Davis,  upon  which  the  decision  of 
the  court  turned,  were  the  following. 

If  the  deposition  of  Brien  be  admitted,  still,  on  consideration 
of  the  whole  evidence,  the  case  of  the  answer  and  cross-bill  is 
not  proved. 

(a.)  The  deposition  is  silent  as  to  the  alleged  ^^  previous 
agreement "  ;  nor  is  any  communication  with  Oilmbr  prior  to 
the  attachment  shown. 

(6.)  The  statement  of  the  consideration  is  defective,  —  as  in 
the  cross-bill,  —  being  merely  his  drawing  on  GUmor,  who 
accepted  and  i>aid  the  draft ;  ''  in  consideration  of  which  draft 
and  other  indebtedness,"  &c. 

6.  He  then  states,  1st,  that  he  shipped  600  kegs  of  nails  to 
Fow]e  &  Sons,  for  use  of  Gilmor ;  2d,  that  he  took  the  an- 
nexed receipt;  3d,  that  the  letter  of  March  14,  1843,  was  writ- 
ten by  his  authority.  What  that  letter  contained  does  not  ap- 
pear. If  it  be  supposed  to  be  the  one  produced  by  Fowle  & 
Sons,  then,— 

1.  It  is  not  proved,  and  so  cannot  be  read  against  any  but 
Fowle  &  Sons. 

'2,  If  it  be  read  against  the  complainants,  it  did  not  reach 
Fowle  &  Sons  till  after  the  attachment,  and  was  not  mailed  till 
the  day  of  the  attachment. 

It  is  not  shown  that  the  receipt  ever  left  Brien's  possession 
prior  to  the  attachment  or  prior  to  his  deposition.     9  Leigh,  181. 

It  is  submitted  that  these  facts,  if  believed,  dp  not  amount  to 
a  transfer  of  the  title  to  the  nails  to  Gilmor,  prior  to  the  at 
tachment.  Tieman  t?.  Jackson,  5  Pet.  597-599  ;  Williams  v, 
Everett,  14  East,  582 ;  Grant  v.  Austen,  3  Price,  58 ;  Scott  et 
al.  V.  Porcher,  3  Meriv.  652,  663,  664;  Story  on  Agency, 
^  377,  note  3 ;    The  Prances,  French's  claim,  8  Cranch,  359, 


JANUARY   TERM,    1850.  486 

OroTe  V.  Brien  efc  aL 

363 ;  3  Cond.  R.  224 ;  and  Dunham  and  Randolph's  claim,  8 
Cranch,  354,  358;  3  Cond.  R.  222,  223;  The  Constantia  — 
Henrickson,  6  Rob.  Adm.  321 ;  Abbott  on  Ship.  328,  329,  (5th 
Am.  ed.)  ^  6 ;  The  Yenus,  3  Cond.  R.  181  (note  2) ;  2  Kent's 
Com.  532,  533,  note  a  (3d  ed.) ;  3  B.  &  A.  321. 

The  receipt  is  not  a  bill  of  lading ;  or  if  it  be  one,  the  mere 
taking  it  does  not  change  the  property,  nor  the  mere  indorse- 
ment, without  delivery  of  it.  Abbott  on  Ship.  329,  330 ; 
Mitchel  V,  Ede,  3  Perry  &  D.  513;  S.  C,  11  Adolph.  &  Ell. 
888 ;  1  Bos.  &  Pul.  563 ;  1  Pet.  386. 

Bat,  in  fact,  the  deposition  shows  that  these  nails  were  con- 
signed generally  to  Fowle  &  Sons  on  their  order ;  that  the  con* 
signment  for  use  of  Gilmor  is  an  afterthought,  to  cover  the 
property  from  attachment,  and  a  device  frequently  resorted  to 
by  Brien  for  such  purposes;  and  that  Brien's  deposition  is  un- 
worthy of  credit. 

The  counsel  for  the  appellee,  after  examining  the  evidence 
to  prove  that  the  nails  were  shipped  by  Brien  to  pay  a  preexist- 
ing debt  to  Gilmor,  made  the  following  points. 

If,  then,  as  we  insist,  the  evidence  just  alluded  to  proves 
that  the  nails  were  shipped  under  a  special  contract  between 
Brien  and  Gilmor,  in  consideration  of  a  preexisting  debt,  due 
from  the  former  to  the  latter,  they  became  the  property  of  Gil- 
mor, on  the  14th  day  of  March,  1843,  and  are  not  liable  to  the 
lien  of  an  attaching  creditor,  and  on  this  ground  the  attachment 
of  Grove  must  fail.  Story's  Com.  on  Agency  (ed.  1839),  ^  362, 
and  cases  cited  in  note  2 ;  Weymouth  v.  Boyer,  1  Ves.  jr.  416 ; 
Coxe  et  al.  v.  Harden  et  al.,  4  East,  211 ;  Burn  v,  Carvalho,  4 
Mylne  &  Craig,  690 ;  Wood  w.  Roach,  2  Dall.  180 ;  1  Yeates,  177. 

In  view  of  these  positions,  we  further  submit,  that  immedi- 
ately upon  the  receipt  of  the  nails  by  Sharpless,  the  common 
carrier,  and  his  signing  the  bill  of  lading,  expressing  on  its 
face  that  they  were  to  be  delivered  to  Wm.  Fowle  &  Sons,  for 
the  use  of  Robert  Gilmor  of  Baltimore,  the  absolute  title  to  the 
nails  vested  in  Gilmor,  and  their  delivery  to  Sharpless,  the  car- 
rier, operated  in  law  as  a  delivery  to  Gilmor.  The  rule  is  the- 
same  whether  the  goods  be  sent  from  one  inland  place  to  anoth- 
er, or  beyond  sea.  Holt  on  Shipping,  369 ;  Story's  Com.  on 
Agency,  ^  361,  and  cases  there  cited ;  2  Kent's  Com.  (ed, 
1847),  part  5,  p.  499 ;  Smith  v.  Bowles,  2  Esp.  Cases,  578';  At- 
kin  V.  Barnwick,  1  Stra.  165 ;  Evans  v.  Martlett,  or  Martell,  1 
Ld.  Raym.  271,  and  also  reported  in  12  Mod.  Rep.  156,  and  in 
3  Salk.  290,  which  is  strongly  analogous  to  the  case  at  bar ; 
Dawes  t?.  Peck,  8  Term  Rep.  330 ;  Allen  v.  WUliams,  12  Pick. 
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297;  Buffington  et  al.  v,  Curtis  et  al.,  15  Mass.  528,  and  cases 
there  cited;  Ludlowe  v.  Bowne,  1  Johns.  15;  Potter  v,  Lan- 
sing, Ibid.  215;  Summeril  v.  Elder,  1  Bin.  106;  Griffith  v. 
Ingledew,  6  Serg.  &.  Rawle,  429 ;  King  v.  Meredith,  2  Camp. 
639 ;  Copeland  r.  Lewis,  2  Starkie's  N.  P.  33 ;  Howland  v. 
Harris,  4  Mason,  C.  C.  502. 

The  letter  of  advice  from  Brien  to  Wm.  Fowle  (x.  Sons  was 
a  declaration  of  trust,  and  an  irrevocable  appropriation  of  the 
nails  for  the  use  of  Robert  Gilmor.  Walter  et  al.  v,  Ross  et  al., 
2  Wash.  C.  C.  288 ;  Sharpless  v.  Welsh  et  al.,  4  Dall.  279 ;  Row 
V.  Dawson,  1  Tes.  sen.  331;  Stevenson  v.  Pemberton,  1  Dall. 
4 ;  Corser  v.  Craig,  1  Wash.  C.  C.  424 ;  2  Story's  Eq.  Jur. 
1044,  1045.- 

The  letter  of  advice  to  Powle  d&  Sons,  the  consignees,  con- 
nected with  the  execution  of  the  bill  of  lading  and  the  deliv- 
ery to  the  carrier  for  the  use  of  Gilmor,  amounts  to  such  an  as- 
signment and  transfer  of  the  property  in  the  nails  to  Gilmor,  or 
to  his  use,  as  to  protect  them  effectually  against  the  claims  of 
any  attaching  creditor.  They  amount  to  an  order  drawn  on  the 
whole  fund.  Mandeville  v.  Welch,  5  Wheat.  277  -  286 ;  Story's 
Conflict  of  Laws,  p.  324,  ^  396 ;  Bac.  Abr.  (Gwillim's  ed.  1846), 
381,  and  cases  there  cited ;  2  Kent's  Com.  (ed.  1847),  548,  549; 
Lickbarrow  t?.  Mason,  2  Term  Rep.  63 ;  Nathan  v.  Giles,  6 
Taunt.  558;  Meyer  v,  Sharpe,  Ibid.  79;  S.  C,  1  Marsh.  233; 
Wright  t7.  Campbell,  4  Burr.  2051 ;  Cuming  v.  Brown,  9  East, 
506 ;  Newsom  v,  Thornton,  6  East,  16 ;  Gardner  v.  Howland,  2 
Pick.  599 ;  Peters  v.  Ballistier,  3  Pick.  495 ;  Hodges  v.  Harris, 
6  Pick.  359 ;  Rowley  v.  Bigelow,  12  Pick.  307 ;  Dawes  v.  Cope, 
4  Bin.  258;  Chandler  i?.  Belden,  18  Johns.  157;  Bholen  et  al, 
V.  Cleveland  et  al.,  5  Mason,  C.  C.  174 ;  Wilmshurst  v,  Bow- 
ker,  7  Man.  &  Grang.  882 ;  Conard  v.  Atlantic  Ins.  Co.,  1  Pet. 
419;  Wakefield  v,  Martin,  3  Mass.  558;  Holt  on  Shipping,  p. 
362,  ^4,  p.  365,  ^  8,  p.  373,  '^  15,  p.  374,  '^  16,  p.  377,  ^  19. 

Notice  of  acceptance  by  Gilmor  was  not  necessary,  the  goods 
having  been  shipped  to  pay  a  precedent  debt.  Anderson  t?. 
Van  Alen,  12  Johns.  343;  Wheeler  r.  Wheeler,  9  Cowen,  34; 
Holland  v.  Dale,  1  Alabama,  263. 

The  attaching  creditor  can  occupy  no  better  footing  than  the 
absent  defendant.  Wilson  r.  Davisson,  5  Munf.  178;  United 
States  r.  Vaughan,  3  Bin.  394. 

The  rights  of  parties  arising  from  the  shipment  of  the  nails 
should,  we  suppose,  be  governed  by  the  local  law  of  the  State 
of  Maryland,  where  the  shipment  was  made.  Story's  Conflict 
of  Laws,  ^^  397,  398,  399 ;  Black  et  al.  v,  Zacharie  &  Co.,  3 
How.  483.     These  cases  establish  that  an  assignment  of  per- 
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8onaI  property,  which  is  valid  by  the  laws  of  the  country  where 
it  is  made,  is  binding  everywhere.  Adopting  the  course  which 
was  pursued  in  Black  v.  Zacharie,  the  appellee  Gilmor  took  the 
depositions  of  Messrs.  Glem  and  Brent,  two  eminent  counsel- 
lorS)  who  gave  an  opinion  that  the  letter  of  advice  from  Brien 
to  Wm.  Fowle  &,  Sons,  and  the  carrier's  receipt,  according  to 
the  course  of  decision  of  the  Court  of  Appeals  of  Maryland, 
vest  an  absolute  right  to  the  nails  in  controversy  in  Robert 
Gilmor.  In  support  of  their  opinions,  they  refer  to  the  cases  of 
Powell  V.  Bradlee,  9  Gill  &  Johns.  220,  and  2  Harr.  6o  McHen. 
453. 

The  claim  of  Wm.  Fowle  &  Sons  cannot  be  sustained,  be- 
cause no  account  has  been  filed  showing  the  balance  claimed 
by  them,  and  further,  that  they  have  only  asked  relief  by  their 
answer.  A  cross-bill  ^was  necessary.  Talbot  v.  McGee,  4  Mon- 
roe, 379 ;  Pattison  r.'HuU,  9  Oowen,  747. 

The  nails  were  not  shipped,  as  Wm.  Fowle  6c  Sons  suppose, 
to  answer  their  order  of  the  21st  of  February,  1843,  but  for  the 
benefit  of  Gilmor,  in  the  manner  stated. 

The  nails  were  appropriated,  (and  the  evidence  thereof  ac- 
companied the  property,)  by  Brien  to  Gilmor,  before  they  came 
to  the  possession  of  Fowle  &  Sons,  and  therefore  their  lien  for 
a  general  balance  does  not  attach.  Ryberg  et  al.  v.  Snell,  2 
Wash.  O.  C.  294 ;  Abbott  on  Shipping  (ed.  1829),  389 ;  Walk- 
er V,  Birch,  6  Term  Rep.  262. 

Being  shipped  under  a  special  contract,  the  nails  are  not  sub- 
ject to  any  intervening  lien.  Story  on  Agency,  ^  362 ;  and 
Weymouth  v.  Boyer,  before  cited. 

The  bill  of  lading  for  the  nails,  signed  by  the  carrier,  being 
produced  by  Gilmor,  the  legal  presumption  arises  that  it  was 
delivered  to  him ;  either  by  the  carrier  or  by  the  consignees, 
Wm.  Fowle  &  Sons. 

John  McP.  Brien  is  a  competent  witness,  he  has  no  interest 
in  the  result  of  the  suit,  he  stands  in  mutual  regard  between 
Grove  and  Gilmor,  and  his  legal  interest  is  equally  balanced. 
A  witness  who  is  liable  to  both  parties  is  competent  for  either. 
Stewart  v.  Stocker,  1  Watts,  135  j  Sommer  r.  Sommer,  Ibid". 
303 ;  Bailey  v,  Chapell,  1  Harring.  449 ;  Eldridge  v,  Wadley,  3 
Fairf.  371-373;  Blaisdell  v.  Cowell,  2  Shepl.  370;  Sherron  v.. 
Humphreys,  2  Green,  217;  Prince  v.  Shephard,  9  Pick.  176; 
Emerson  v.  The  Prov.  Man.  Co.,  12  Mass.  237 ;  Stump  v.  Rob- 
erts, 1  Cook,  440;  Harwood  v.  Murphy,  4  Halst.  215;  Nessly 
V.  Swearingen,  Addison's  Rep.  144;  Evans  v.  Hettich,  7  Wheat. 
453 ;  Kirk  v.  Hodgson,  2  Johns.  Ch.  550 ;  Richardson,  268. 

A  cross-bill  was  Gilmor's  proper,  indeed  only,  remedy.  The 
37* 
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nails  were  attached  and  in  the  hands  of  a  court  of  equity,  and 
how  else  could  he  claim  and  litigate  his  right  to  the  property  ? 
Story's  Eq.  PI.  from  ^  319  to  ^  403  inclusiye;  1  Smith's  Cb. 
Pr.  449,  460,  461,  462,  463. 

Mr.  Justice  NELSON  deliyered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  this 
District,  in  which  a  bill  was  filed  by  the  complainant  for  the 
purpose  of  enforcing  the  collection  of  a  debt  due  from  John 
McP.  Brien,  a  non-resident,  out  of  goods  belonging  to  him 
within  the  District,  in  the  hands  of  William  Fowle  &  Sons, 
the  consignees.  It  was  defended  by  Fowle  tc  Sons,  on  the 
ground  that  they  had  a  lien  upon  the  goods.  They  also  set 
up,  that  the  property  was  claimed  by  R.  Giimor,  a  merchant 
in  Baltimore.  The  bill  was  afterwards  amended,  making  Gii- 
mor a  defendant,  who  answered,  setting  n'p  his  title  to  the  prop- 
erty ;  and  also  filed  a  cross-bill  against  the  complainant,  Fowle 
&  Sons,  and'  Brien,  setting  forth  the  same  title,  and  praying 
that  the  proceeds,  the  property  in  the  mean  time  having  been 
sold,  might  be  paid  over  to  him.  The  defendants  put  in  sever- 
al answers  to  the  bill ;  but,  upon  the  view  we  have  taken  of 
the  case,  it  is  unnecessary  to  refer  to  them  particularly. 

The  facts  disclosed  which  it  is  material  to  notice  are,  that 
Brien,  being  indebted  to  Giimor,  on  the  14th  of  March,  1843, 
shipped  to  Fowle  &  Sons  500  kegs  of  nails,  the  property  in 
question,  for  the  purpose  of  securing  such  indebtedness,  and 
took  from  the  master  of  the  boat  the  following  receipt  or  bill 
of  lading :  —  "  Received,  March  14,  1843,  of  John  McP.  Brien 
500  kegs  of  nails,  to  be  delivered  to  William  Fowle  &  Sons, 
Alexandria,  D.  C,  for  the  use  of  Robert  Giimor,  Esq.,  Balti- 
more, in  good  order."  And  on  the  same  day  sent  a  letter  di- 
rected to  the  consignees,  advising  them  that  the  goods  were 
consigned  for  the  use  of  Giimor;  and  which  was  received 
about  the  time  of  the  arrival  of  the  goods. 

Upon  these  facts,  the  court  below  dismissed  the  original  bill 
of  complainant,  with  costs,  and  decreed  the  proceeds  of  the 
property  to  Giimor,  deducting  freight  and  charges. 

The  case  is  here  on  an  appeal  by  the  complainant  in  the 
original  bill. 

We  are  of  opinion,  that  the  decree  of  the  court  below  was 
right,  and  should  be  affirmed. 

The  delivery  of  the  goods  by  Brien  to  the  master,  and  the 
bill  of  lading  taken  in  the  name  of  Giimor,  for  the  purpose  of 
securing  to  him  an  existing  indebtedness,  operated  as  a  transfer 
of  the  legal  title  ]  and  the  shipment,  therefore,  was  not  only  in 
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bcty  but  in  judgment  of  law,  for  and  on  his  account.  Oilmor 
was  the  consignor. 

The  effect  of  a  consignment  of  goods,  generally,  is  to  vest 
the  property  in  the  consignee ;  but  if  the  bill  of  lading  is 
special  to  deliver  the  goods  to  A  for  the  use  of  B,  the  property 
vests  in  B,  and  the  action  must  be  brought  in  his  name  in  case 
of  loss  or  damage.  (3  Salk.  290 ;  1  Ld.  Raym.  271 ;  3  Barn. 
&  Aid.  382;  1  Binn.  109;  Abbott  on  Ship.  216  and  note; 
Long  on  Sales,  293,  Boston  ed.) 

If  the  person  to  whom  the  goods  are  ordered  to  be  delivered, 
is  only  an  agent  of  the  shipper,  he  has  no  property  in  them, 
and  cannot  maintain  an  action  against  the  master  for  not  de- 
livering them,  (Abbott,  216;  1  Camp.  369,}  nor  for  damage  for 
negligence  of  the  carriidr.  (3  Bam.  &  Aid.  382.)  And  if  the 
ffoods  are  shipped  at  the  risk  of  the  consignor,  though  the 
ueight  is  payable  by  the  consignee,  the  property  remains  in 
the  former.     (Abbott,  216;  1  Johns.  229.) 

These  cases,  and  others  that  might  be  referred  to,  show  that 
the  five  hundred  kegs  of  nails  in  the  hands  of  Fowle  &  Sons 
were  not  subject  to  the  attachment  of  the  complainant  for  the 
liabilities  of  Brien,  their  debtor,  as  the  title  to  the  property  had 
already  passed  to  the  defendant,  Gilmor ;  and,  also,  that  Fowle 
&  Sons  had  no  valid  lien  upon  them  as  consignees  for  previous 
advances  to  Brien  by  the  delivery  to  the  master ;  as  they  were 
only  agents  to  receive  the  goods  on  commission  for  sale,  and 
were  advised  by  the  bill  of  lading  and  correspondence,  that 
they  were  shipped  for  and  on  account  of  Gilmor.  Though  the 
goods  were  delivered  by  Brien  to  the  master  for  consignment, 
they  were  delivered  as  the  property  of  Gilmor,  and,  under  cir- 
cumstances, as  we  have  seen,  that  had  the  effect  to  invest  him 
with  the  title.  His  right,  therefore,  was  prior  in  point  of  time 
to  any  lien  that  might  have  been  acquired,  either  by  the  com- 
plainant or  Fowle  &  Sons,  in  consequence  of  Brien's  indebted- 
ness, upon  the  strictest  principles  of  law ;  and  as  to  the  equities, 
it  was  but  a  race  of  diligence  among  the  several  creditors  of  a 
failing  debtor  to  see  which  should  get  the  first  security  for  their 
debts. 

An  objection  was  made  on  the  argument,  that  there  was  no 
evidence  that  Gilmor  bad  assented  to  the  transfer  of  the  prop- 
erty to  him  as  security  for  his  demand  against  Brien,  until  after 
the  levy  of  the  complainant's  attachment. 

The  original  bill  was  amended,  making  him  a  defendant,  and 
in  his  answer  he  sets  up  that  the  transfer  was  made  in  pursu- 
ance of  a  previous  agreement  between  him  and  Brien,* in  part 
liquidation  of  his  indebtedness. 


\      ^^ 
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We  are  inclined  to  think  this  part  of  the  answer  is  respon- 
sive to  the  billy  and  there  is  no  evidence  in  the  case  contra- 
dicting it  in  this  respect.  Though  the  bill  is  brief  and  mea- 
gre in  the  statement  of  the  case  which  it  presents,  and  has  not 
incorporated  in  it  the  amendment  making  Gilmor  a  defendant ; 
yet,  from  the  nature  of  the  charge  against  him,  and  ground  for 
making  him  a  party,  it  would  seem  necessarily  to  call  upon 
him  to  set  forth  his  claim  to  the  property  in  dispute. 

But  it  is  unnecessary  to  place  the  answer  to  the  objection  on 
this  ground.  In  the  absence  of  all  evidence  to  the  contrary,  in 
case  of  an  absolute  assignment  of  property  by  a  debtor  to  his 
creditor  foe  the  purpose  of  securing  a  preexisting  debt,  an  as- 
sent will  be  presumed  on  account  of  the  benefit  that  he  is  to 
derive  from  it. 

This  principle  was  recognized  and  applied  by  this  court  in 
the  case  of  Tompkins  v.  Wheeler,  16  Peters,  106,  and  had  been 
before  in  Brooks  r.  Marbury,  11  Wheat.  96.  No  expression  of 
assent,  the  court  say,  of  the  person  for  whose  benefit  the  as- 
signment is  made,  is  necessary  to  the  vesting  the  title,  as  the 
creditor  is  rarely  unwilling  to  receive  his  debt  from  any  hand 
that  will  pay  him. 

It  was  also  objected,  that  Brien  was  an  incompetent  witness 
for  Gilmor,  on  the  ground  of  interest ;  but  it  is  apparent  that 
he  had  no  interest  in  the  suit,  for  in  any  event  the  property 
would  be  applied  to  the  discharge  of  debts  against  him,  and 
whether  in  favor  of  one  or  the  other  was,  in  point  of  interest, 
a  matter  of  indifference  to  him. 

In  any  view,  therefore,  that  can  be  properly  taken  of  the 
case,  we  are  of  opinion  the  decree  of  the  court  below  was  right, 
and  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  holden  in  and  for  the  County  of  Alexandria, 
Hnd  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 
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Thomas  C.   Sheldon  akd  Eleanoe  Sheldon,  his  Wife,  Appel- 
lants, V.  WiLLUK  E.  Sill,  Appellee. 

Coiirti  created  bj  itatate  can  hare  no  jiirisdiction  but  inch  as  the  itatate  confen. 

Tberefore,  where  the  third  article  of  the  Gonstitatioii  of  the  United  States  saji  that 
tiie  judicial  power  ihall  have  coenizance  over  controverBies  between  citizens  of  dif- 
ferent States,  bat  the  act  of  Congress  restrains  the  Circnit  Coorts  from  taking 
cognizance  of  any  suit  to  recorer  the  contents  of  a  chose  in  action  brought  by  an 
assignee,  when  tne  orieinal  holder  conld  not  have  maintained  the  suit,  uis  act  of 
Congress  is  not  inconsistent  with  the  Constitntion. 

A  debt  secured  by  bond  and  mortgage  is  a  chose  in  action. 

Therefore,  where  the  mortgagor  and  mortgagee  resided  in  the  same  State,  and  tbo 
mortgagee  assigned  the  mortgage  to  the  citizen  of  another  State,  this  assignee 
oould  not  file  his  bill  for  foredosure  in  the  Circuit  Court  of  the  United  States. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan,  sitting  in  equity. 

The  appellee  was  the  complainant  in  the  court  below.  The, 
bill  was  filed  to  procure  satisfaction  of  a  bond,  executed  by  the 
appellant,  Thomas  C.  Sheldon,  and  secured  by  a  mortgage  on 
lands  in  Michigan,  executed  by  him  and  Eleanor  his  wife,  the 
other  appellant.  The  bond  and  mortgage  were  dated  on  the 
1st  of  November,  1838,  and  were  given  by  the  appellants, 
then,  and  ever  since,  citizens  of  the  State  of  Michigan,  to  Eu- 
rotas  P.  Hastings,  President  of  the  Bank  of  Michigan,  in  trust 
for  the  President,  Directors,  and  Company  of  the  Bank  of 
Michigan. 

The  said  Hastings  was  then  and  ever  since  has  been  a  citizen 
of  the  State  of  Michigan,  and  the  Bank  of  Michigan  was  a  body 
corporate  in  the  same  State. 

On  the  3d  day  of  January,  A.  D.  1839,  Hastings,  President 
of  said  bani ,  under  the  authority  and  direction  of  the  Board  of 
Directors,  ''  sold,  assigned,  and  transferred,  by  deed  duly  exe« 
cuted  under  the  seal  of  the  bank,  and  under  his  own  seal,  the 
said  bond  and  mortgage,  and  the  moneys  secured  thereby,  and 
the  estate  thereby  created,"  to  said  Sill,  the  complainant  below, 
who  was  then  and  still  is  a  citizen  of  New  York. 

These  are  all  the  facts  which  it  is  necessary  to  state,  for  the 
purpose  of  raising.the  question  of  jurisdiction. 

The  Circuit  Court  decided  in  favor  of  the  complainant  below, 
and  decreed  a  sale  of  the  mortgaged  premises,  &;c. 

From  this  decree  the  defendants  appealed  to  this  court. 

The  case  was  argued  by  Mr.  Rofneyn,  for  the  appellants, 
and  Mr.  Ashtnun  (in  a  printed  argument),  for  the  appellee. 

Only  so  much  of  the  arguments  will  be  given  as  bear  upon 
the  point  of  jurisdiction. 
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Mr.  Romeffn^  for  the  appellants. 

The  Ciicuit  Qourt  had  no  jurisdiction. 

The  complainant  below  claimed  as  assignee  from  a  m<nrt- 
gagee,  who  was  a  citizen  of  the  same  State  with  the  defendants, 
the  mortgagors. 

A  bond  and  mortgage,  under  the  laws  of  the  State  of  Michi- 
gan, and  in  every  court  of  equity,  and  by  the  adjudications  of 
this  court,  on  a  bill  filed  to  sell  mortgaged  property,  foreclose 
the  equity  of  redemption,  and  collect  the  debt  secured  by  the 
mortgage,  constitute  a  chose  in  action,  within  the  intent  and 
meaning  of  the  eleyenth  section  of  the  Judiciary  Act  of  1789. 

Before  stating  the  points  under  this,  we  beg  leave  to  refer  to 
.  the  case  of  Dundas  et  al.  v.  Bowler,  3  McLean,  206.  The 
opinion  in  that  case  was  repeated  by  the  court  as  its  opinion 
in  this.  It  asserts  that  the  eleventh  section  of  the  Judiciary 
Act  of  1789  <*  is  in  conflict  with  the  Constitution  " ;  that  the 
Tight  of  a  citizen  of  one  State  to  sue  the  citizen  of  another 
State  in  the  Federal  courts,  in  all  cases,  is  given  directly  by 
die  Constitution ;  that  Congress  may  not  restrict  it ;  that  the 
converse  is  "a  new  and  most  dangerous  principle,  and  cannot 
be  maintained." 

Points  under  this  Propasitum. 

I.  The  eleventh  section  of  the  Judiciary  Act  of  1789, 
inhibiting  a  suit  by  an  assignee  of  a  chose  in  action,  in  cases 
where  the  assignor  could  not  have  sued,  if  no  assignment 
had  been  made,  is  constimtional ;  because,  the  disposal  of  the 
judicial  power,  except  in  a  few  special  cases,  belongs  to  Con- 
gress ;  and  the  courts  cannot  exercise  jurisdiction  in  every  case 
to  which  the  judicial  power  extends,  without  the  intervention 
of  Congress,  who  are  not  bound  to  enlarge  the  jurisdiction  of 
die  Federal  courts  to  every  subject  which  the  Constitution 
might  warrant.  So,  again,  it  has  been  decided,  that  Congress 
have  not  delegated  the  exercise  of  judicial  power  to  the  Circuit 
Courts,  but  in  certain  specific  cases.  Both  the  Constitution 
and  an  act  of  Congress  must  concur  in  conferring  power  upon 
the  Circuit  Courts.  A  considerable  portion  of  the  jad^ial 
power,  placed  at  the  disposnl  of  Congress  by  the  Constitution, 
has  beien  intentionally  permitted  to  lie  dormant,  by  not  being 
called  into  action  by  law.  The  eleventh  section  of  the  Judi- 
ciary Act  of  1789,  giving  jurisdiction  to  the  Circpit  Courts,  has 
not  covered  the  whole  ground  of  the  Constitution,  and  those 
Ibourts  cannot,  for  instance,  issue  a  mandamus,  but  in  those  cases 
in  which  it  may  be  necessary  to  the  exercise  of  their  jurisdic- 
tion; for, — 
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Ist.  This  it  the  settled,  practical  coottraction,  which,  irre- 
spectiTe  of  expreM  adjudicationB  on  this  topic,  concludes  the 
question. 

2d.  The  point  itself  has  been  repeatedly  and  fully  discussed 
and  directly  settled,  on  solemn  deliberation,  and  not  "  without 
inquiry  as  to  the  validity  of  the  act." 

We  propose  to  cite  some  authorities  on  these  propositions,  in 
the  above  order ;  and  then  to  notice  the  authorities  cited  in  the 
opinion  below. 

First.    Cases  as  to  practical  construction  and  its  effect. 

(The  counsel  then  cited  a  number  of  cases  under  this  head.) 

-Second.  Cases  to  show  that  this  princi{de  has  been  delib- 
erately settled. 

The  general  principle  for  which  we  contend  is  the  necessity 
of  legislation  to  define  and  Test  jurisdiction  in  the  Circuit 
Court.  The  opposing  principle  is,  the  right  and  duty  of  the 
courts  to  exercise  jurisdiction  to  the  extent  of  the  constitutional 
limit,  by  virtue  of  its  provisions  and  without  the  authority  of 
Congress.  We  refer  to  United  States  Bank  v.  Deveaux,  5 
Cranch,  61 ;  Osborne  v.  Bank  of  United  States,  9  Wheaton, 
738 ,'  1  Wash.  235 ;  7  Cranch,  32 ;  Ibid.  504 ;  3  Wheat.  336 ; 
12  Pet.  616 ;  also  623,  642 ;  14  Pet.  75 ;  2  Howaitl,  243. 

In  Turner  v.  Bank  of  America,  4  Dall.  8,  the  very  question 
arose,  and  was  decided.  Cary  v,  Curtis,  3  Howard,  245 ;  1 
Kent's  Commentaries,  513. 

(The  counsel  then  reviewed  the  authorities  cited  to  support 
the  opinion  in  Dundas  v.  Bowler,  and  contended  that  they  did 
not  sustain  it.) 

II.  The  statute  in  question  should  be  construed  according 
to  the  ordinary  and  usual  apceptation  of  the  terms  used  in  it. 
Because, — 

Ist.  It  is  constitutional. 

2d.  If  unconstitutional,  it  should  be  eiflirely  rejected. 
If  sustained  at  all,  it  should  be  subjected  to  the  ordinary  rules 
of  interpretation. 

III.  The  phrase,  "  other  choses  in  action,"  includes  the  bond 
and  mortgage  in  this  suit.     Because,  — 

Ist.  The  statute  was  not  intended  to  be  confined  to  nego- 
tiable instruments,  as  is  intimated  in  Dundas  v.  Bowler,  3  Mc- 
Lean, 209.     For,  — 

First.  If  an  instrument  not  negotiable  be  assigned,  the  as- 
signee can  sue  in  equity  in  his  own  name,  and  therefore  the 
reason  given  in  Dundas  v.  Bowler  is  not  sound. 

Second.  The  exception,  in  the  Judiciary  Act,  of  foreign  bills 
of  exchange,  will  leave  nothing  of  consequence  for  this  lan- 
guage to  cover,  if  it  be  confined  to  negotiable  instruments. 
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Third.  This  comprehensive  meaning  of  the  clause  is  a  mat- 
ter of  express  decision,  —  decisions  which  have  remained  for 
forty  years  unquestioned.  In  Sere  v.  Pitot,  6  Cranch,  332,  - 
Chief  Justice  Marshall  decides  that  promissory  notes  were  not 
alone  in  the  contemplation  of  Congress,  and  that  the  'intention 
was  to  except  from  the  jurisdiction  those  who  could  sue  by 
virtue  of  equitable  assignments,  as  well  as  those  who  could  do 
so  by  virtue  of  legal  assignments."  '^  The  term  '  other  chose 
in  action,'  is  broad  enough  to  include  either  case." 

2d.  The  object  of  the  statute  was  to  preserve  to  the  State 
judicatures  the  interpretation  and  enforcement  of  contracts 
made  between  their  own  citizens  ;  and  the  general  nature  of  a 
bond  and  mortgage,  and  the  fact  that  they  affect  the  realty  of 
the  State,  render  it  particularly  proper  that  they  should  not  be 
considered  out  of  the  statute. 

3d.  There  is  greater  reason  for  inhibiting  the  collection  of 
mortgage  debts  in  the  United  States  courts,  by  an  assignee,  than 
of  negotiable  instruments,  because,  in  case  of  the  latter,  a  transfer 
for  the  purpose  of  jurisdiction  would  defeat  the  action ;  while 
in  the  case  of  the  former,  if  the  assignment  of  a  mortgage  be 
viewed  as  the  transfer  of  a  title,  the  consideration  cannot  be 
made  the  subject  of  inquiry.  Briggs  v.  French,  2  Sumner, 
252 ;  Smith  v.  Kernochen,  7  Howard,  216. 

4th.  The  statute  inchides  every  such  right  as  is  ordinarily 
termed  a  chose  in  action;  by  which  is  meant,  not  a  right 
which  may  be  sued  for,  but  one  which  can  be  realized  only  by 
suit ;  not  a  claim  to  property  in  specie,  which  may,  if  opportu- 
nity offer,  be  exercised  by  caption  or  entry,  but  a  right  to  a 
debt,  or  damages,  or  money  which  can  be  recovered  only  by 
action.     1  Chitty's  R.  99. 

A  deed  of  land  is  not  a  chose  in  action.  A  writer  on  the  jus 
mariti,  after  informing  his  readers  that  the  husband  might  dis- 
pose of  his  wife's  choses  in  action,  will  hardly  need  to  add  that 
this  did  not  include  her  '^  deeds  for  real  estate." 

5th.  The  transferee  of  a  bond  and  mortgage  is  usually  term- 
ed an  €i8signe€j  and  therefore  is  within  the  act. 

We  ask  an  application  of  the  old  and  familiar  rule,  that,  when 
words  of  a  fixed  legal  import  are  used  in  a  statute,  such  mean- 
ing will  be  accorded  to  them  in  its  construction.  Chief  Justice 
Marshall  applied  it  to  the  interpretation  of  this  statute  in  6 
Cranch,  332,  when,  referring  to  the  reason  why  the  court,  in 
4  Cranch,  held  that  an  alien  administrator  might  sue  when  the 
intestate  could  not,  he  said,  ^'  The  representatives  of  a  deceased 
person  are  not  usually  designated  by  the  term  assignee."  So 
Justice  Story  at  the  Circuit  and'  this  Court,  on  several  occa- 
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sions,  in  detenniniDg  that  the  bearer  of  a  promissory  note  could 
sue  when  the  payee  could  not,  said  that  the  plaintiff's  title  did 
not  rest  upon  what  was  generally  and  commonly  known  as  an 
assignment,  and  that  the  words  of  the  statute  were  employed  in 
the  ordinary  popular  professional  sense. 

6th.  Eyen  at  law,  the  mortgage  is  considered  but  as  a  choee 
in  action,  and  the  mortgagor  is  the  real  owner. 

(The  counsel  then  cited  a  number  of  cases  to  show  how  a 
mortgage,  eren  at  law,  is  regarded  by  the  English  courts,  by 
Americem  courts  generally,  and  by  the  Federal  courts.) 

Douglas,  610;  1  Powell  on  Mortgages,  109,  110;  4  Kent, 
159,  160 :  2  Temon,  401 ;  2  Jac.  &;  Walk.  194,  note ;  4  Conn. 
235,  424;  6  Conn.  158  to  164;  18  Johns.  114;  4  Kent's 
Comm.  161,  note  a;  21  Wend.  483;  2  Gallison,  154;  5  Peters, 
483 ;   1  Paine,  534 ;  9  Wheat.  489. 

7th.  Whatever  be  the  doctrine  at  law,  in  equity  a  mortgage 
is  styled  and  treated;  in  all  its  relations  and  for  all  purposes,  as 
a  chose  in  action.  2  Jac.  &  Walk.  185 ;  1  Hopkins,  594 ;  Sto- 
ry's Equity,  ^^  1013,  1015,  1016- 

8th.  If  it  be  conceded  that  the  complainant  might  have 
brought  ejectment  on  the  mortgage,  it  would  not  affect  the 
character  of  the  action.     For,  — 

First.  This  action  can  be  fully  sustained  by  an  informal 
transfer,  or  even  a  simple  delivery  of  the  mortgage,  without 
writing ;  while  an  ejectment  would  require  a  formal,  regular 
transfer,  with  the  solemnity  of  other  deeds  of  realty,  in  order 
to  pass  the  legal  estate. 

Second.  That  both  proceedings  grow  out  of  the  same  trans- 
action proves  nothing ;  because  there  may  be  two  remedies  for 
one  debt,  in  one  of  which  the  Federal  court  has  jurisdiction, 
and  not  in  the  other. 

The  indorsee  of  a  note  may  sue  on  a  direct  promise  to  him 
by  the  maker,  when  he  could  not  sue  as  tndorsee.  5  Howard, 
278. 

The  assignment  of  the  mortgage,  without  an  assignment  of 
the  debt,  is  a  nullity.  2  Cowen,  23.  While  an  assignment  of 
the  debt  carries  with  it  the  interest  in  the  land.  2  Gall.  155. 
In  this  case,  an  assignee  of  the  bond  alone  could  not  sue  on  it  in 
this  court.  This  proves  that  an  assignment  of  the  debt  will 
not  confer  jurisdiction. 

If  we  grant  that  he  could  sue  in  ejectment  at  law  as  assignee 
of  the  mortgage,  the  question  would  still  remain,  how  should 
he  be  viewed  when  suing  in  equity  for  his  money,  and  not  for 
the  land,  and  on  both  the  bond  and  mortgage  ? 

Finally,  we  ask  particular  attention  to  the  effect  upon  the 
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rights  of  the  mortgagee  produced  by  the  statute  of  Michigan, 
forbidding  him  to  bring'  ejectment  before  foreclosure  and  nie. 
How  emphatically  does  it  reduce  his  claim  to  a  chose  in  action. 
He  has  no  longer  a  title,  upon  which  he  can  even  take  posses- 
sion ;  but^  according  to  the  only  substantial  right  ever  intended 
to  be  secured,  a  chmn  for  money,  and  the  r^ht  to  an  appropri- 
ation of  the  land  by  suit  to  niake  it.  And  it  is  no  answer  to 
this,  that  this  law,  taking  away  a  remedy,  does  not  bind  the 
Federal  court.  It  is  equally  high  evidence  of  the  doctrines  of 
our  State,  in  relation  to  the  nature  of  the  right  of  a  mortgagee. 

The  argument  of  the  counsel  for  the  appellee  upon  the  ques- 
tion of  jurisdiction  was  as  follows. 

With  regard  to  the  first  point,  the  objection  is  based  upon 
the  act  of  Congress,  which  provides  that  the  Circuit  Court  shall 
not  have  cognizance'of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action,  in  favor  of  an  assignee, 
unless  such  suit  might  have  been  prosecuted  in  such  court  to 
recover  said  contents  if  no  assignment  had  been  made,  except 
in  cases  of  a  foreign  bill  of  exchange. 

The  Constitution  of  the  United  States  (sec.  2  of  article  3) 
says  the  judicial  power  shall  eittend  to  controversies  between 
citiasens  of  different  States,  and,  in  section  one  of  the  same  arti- 
'cle,  it  says  that  this  judicial  power  shall  be  vested  in  one  Su- 
preme Court,  and  such  inferior  courts  as  Congress  shall  from 
time  to  time  establish. 

Now  we  would  remark,  first,  that  the  case  before  the  Circuit 
Court  was  a  conti^oversy  between  citizens  of  different  States, 
and  to  such  a  controversy  the  judicial  power  of  the  courts  of 
the  United  States  extends  by  the  Constitution,  and  by  the  same 
Constitution  that  power  is  vested,  except  where  the  Supreme 
Court  has  original  jurisdiction  by  the  Constitution,  in  the  infe- 
rior courts  created  by  Congress.  This  judicial  power,  there- 
fore, to  take  cognizance  of  this  case,  is,  by  the  Constitution, 
vested  in  the  Circuit  Court,  and  the  plaintiff  claims  the  consti- 
tutional right  to  have  his  controversy  with  Mr.  Sheldon,  living 
in  Michigan,  decided  by  that  court.  .  Congress  has  said,  by  the 
provision  above  referred  to,  that  there  are  certain  controversies 
between  citizens  of  different  States  which  the  United  States 
courts  shall  not  take  cognizance  of;  yet  the  judicial  power  of 
the  court  extends  to  them  by  the  Constitution,  and  citizens  of 
the  different  States  have  the  right  to  have  that  power  exercised 
in  their  controversies.  Where  does  Congress  get  the  power  or 
authority  to  deprive  the  courts  of  the  United  States  of  the  ju- 
dicial power  with  which  the  Constitution  has  invested  them  ? 
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Congress  may  create  the  courts,  bat  they  are  clothed  with  their 
powers  by  the  Constitution,  and  we  ftubmit  that  the  proYision 
of  the  act  of  Congress  materially  conflicts  with  the  provisions 
of  the  Constitution,  and  is  void.  It  has  been  settled,  that  an 
act  of  Congress,  enlarging  the  jurisdiction  of  the  Supreme  Qourt 
beyond  the  terms  of  the  Constitution,  is  Void.  Marbury  v,  Mad- 
ison, 1  Cranch,  137.  Can  it  any  more  take  away  a  constitu- 
tional power  than  it  can  confer  an  unconstitutional  one  ?  We 
submit  that  it  cannot.  The  jurisdiction  of  this  class  of  contro- 
versies is  in  the  Circuit  Court.  The  Constitution  makes  no 
such  distinction  as  the  act  of  Congress  does,  and  we  respectful- 
ly submit,  that  it  is  of  the  utmost  importance  to  citizens  of  the 
different  States  that  the  whole  judicial  power  granted  by  the 
Constitution  to  the  courts  of  the  United  States  should  be  exer- 
cised. We  are  aware  that  in  some  cases  it  has  been  assumed 
that  this  act  of  Congress  is  valid  ;  but  we  submit  that  there  has 
been  no  decision,  of  this  court  to  that  effect,  and  even  if  there 
had,  being  erroneous,  the  court  would  reverse  it. 

But  a  mortgage  is  not  a  promissory  note  or  chose  in  actioUi 
within  the  meaning  of  the  provisions  of  the  act  of  Congress. 
A  mortgage  is  a  conveyance  of  the  fee  simple  of  real  estate,  lia- 
ble to  be  defeated  subsequently  by  payment  of  money,  to  se- 
cure the  payment  of  which  it  was  made.  It  is  in  no  sense  a 
chose  in  action,  which  is  a  thing  in  action,  a  right  of  action,  a 
thing  recoverable  in  action,  a  debt,  a  demand,  a  promissory 
note,  a  right  to  recover  damages.  A  chose  in  action  was  origi- 
nally a  right  of  action  not  assignable  at  law.  It  was  a  cause 
of  suit  for  a  debt  due  or  a  wrong.  The  bond  with  the  mort- 
gage may  be  a  chose  in  action ;  but  the  estate  conveyed  by  the 
mortgage  is  not.  It  is  a  realty.  It  is  real  estate  conveyed,  and 
at  law  the  estate  is  absolute,  forfeited,  perfect.  In  equity  it 
may  be  redeemed ;  but  the  estate  is  nevertheless  absolute,  and 
redemption  is  a  matter  of  favor  or  equity  rather  than  a  legal 
right.  How  does  this  partake  of  a  chose  in  action  ?  Now  what 
is  a  foreclosure  bill  ?  It  is  not  a  suit  upon  a  bond,  but  a  pro- 
ceeding in  law  against  property,  to  cut  off  the  equitable  right 
to  redeem  within  a  certain  period,  and  to  procure  a  sale  of  the 
real  estate.  It  is  not  a  personal  action,  —  seeks  no  decree  against 
the  person, — but  simply  asks  that  certain  property  conveyed  to 
the  plaintiff  may  be  sold,  and  further  right  to  redeem  foreclosed. 
An  ejectment  lies  upon  a  mortgage,  especially  after  forfeiture ; 
the  mortgagee  may  convey  the  estate,  and  ejectment  lies  in  fa- 
vor of  his  grantee.  Will  it  be  said  that  his  grantee,  though 
living  in  another  State,  could  not  maintain  an  ejectment  in  this 
court  to  recover  the  property?    Cannot  his  grantee  equally  ap- 
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peal  to  this  court  to  foreclose  the  equity  to  redeem  ?  This  point 
bas  been  directly  passed  upon  in  the  Circuit  Court  for  the  District 
of  Ohio,  in  the  case  of  Dundas  et  al.  v.  Bowler  and  others,  re- 
ported in  the  first  volume  of  Western  Law  Journal,  and  the  de- 
cision of  the  court  is  sustained  by  the  soundest  reasoning.  3 
McLean,  205. 

Mr.  Justice  GRIER  delivered  the  opmion  of  the  court. 

The  only  question  which  it  will  be  necessary  to  notice  in 
this  case  is,  whether  the  Circuit  Court  had  jurisdiction. 

Sill,  the  complainant  below,  a  citizen  of  New  York,  filed 
his  bill  in  the  Circuit  Court  of  the  United  States  for  Michigan, 
against  Sheldon,  claiming  to  recover  the  amount  of  a  bond  and 
mortgage,  which  had  been  assigned  to  him  by  Hastings,  the 
President  of  the  Bank  of  Michigan. 

Sheldon,  in  his  answer,  among  other  things,  pleaded  that 
*'  the  bond  and  mortgage  in  controversy,  having  been  originally 
given  by  a  citizen  of  Michigan  to  another  citizen  of  the  same 
State,  and  the  complainant  being  assignee  of  them,  the  Circuit 
Court  had  no  jurisdiction."    - 

The  eleventh  section  of  th^  Judiciary  Act,  which  defines  the 
jurisdiction  of  the  Circuit  Courts,  restrains  them  from  taking 
''  cognizance  of  any  suit  to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action,  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  court  to  re- 
cover the  contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange.'' 

The  third  article  of  the  Constitution  declares  that  ''  the  ju- 
dicial power  of  the  United  States  shall  be  vested  in  one  Su- 
preme Court,  and  such  inferior  courts  as  the  Congress  may,  from 
time  to  time,  ordain  and  establish."  The  second  section  of  the 
same  article  enumerates  the  cases  and  controversies  of  which 
th^  judicial  power  shall  have  cognizance,  and,  among  others,  it 
specifies  "controversies  between  citizens  of  different  Slates." 

It  has  been  alleged,  that  this  restriction  of  the  Judiciary  Act, 
with  regard  to  assignees  of  choses  in  action,  is  in  conflict  with 
this  provision  of  the  Constitution,  and  therefore  void. 

It  must  be  admitted,  that  if  the  Constitution  had  ordained 
and  established  the  inferior  courts,  and  distributed  to  them  their 
respective  powers,  they  could  not  be  restricted  or  divested  by 
Congress,  But  as  it  has  made  no  such  distribution,  one.  of  two 
consequences  must  result,  — either  that  each  inferior  court  cre- 
ated by  Congress  must  exercise  all  the  judicial  powers  not  giv- 
en to  the  Supreme  Court,  or  that  Congress,  having  the  power 
to  establish  the  courts,  must  define  their  respective  jurisdic- 
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tions.  The  first  of  these  inferences  has  never  been  asserted, 
and  could  not  be  defended  with  any  show  of  reason,  and  if 
not,  the  latter  would  seem  to  follow  as  a  necessary  conse^ 
quence.  And  it  would  seem  to  follow,  also,  that,  having  a 
right  to  prescribe.  Congress  may  withhold  from  any  court  of  its 
creation  jurisdiction  of  any  of  the  enumerated  controversies. 
Courts  created  by  statute  can  have  no  jurisdiction  but  such  as 
the  statute  confers.  No  one  of  them  can  assert  a  just  claim  to 
jurisdiction  exclusively  conferred  on  another,  or  withheld  from 
all. 

The  Constitution  has  defined  the  limits  of  the  judicial  power 
of  the  United  States,  but  has  not  prescribed  how  much  of  it 
shall  be  exercised  by  the  Circuit  Court ;  consequently,  the  stat- 
ute which  does  prescribe  the  limits  of  their  jurisdiction,  cannot 
be  in  conflict  with  the  Constitution,  unless  it  confers  powers 
not  enumerated  therein. 

Such  has  been  the  doctrine  held  by  this  court  since  its  first 
establishment.  To  enumerate  all  the  cases  in  which  it  has 
been  either  directly  advanced  or  tacitly  assumed  would  be  te- 
dious and  unnecessary. 

In  the  case  of  Turner  v.  Bank  of  North  America,  4  Dall.  10, 
it  was  contended,  as  in  this  case,  that,  as  it  was  a  controversy 
between  citizens  of  different  States,  the  Constitution  gave  the 
plaintiff  a  right  to  sue  in  the  Circuit  Court,  notwithstanding  he 
was  an  assignee  within  the  restriction  of  the  eleventh  section 
of  the  Judiciary  Act.  But  the  court  said,  — "  The  political 
tnith  is,  that  the  disposal  of  the  judicial  power  (except  in  a 
few  specified  instances)  belongs  to  Congress :  and  Congress  is 
not  bound  to  enlarge  the  jurisdiction  of  the  Federal  courts  to 
every  subject,  in  every  form  which  the  Constitution  might  war- 
rant." This  decision  was  made  in  1799 ;  since  that  time,  the 
same  doctrine  has  been  frequently  asserted  by  this  courts  as 
may  be  seen  in  Mclntire  v.  Wood,  7  Cranch,  506  ;  Kendall  v. 
United  States,  12  Peters,  616;  Cary  v.  Curtis,  3  Howard,  245. 

The  only  remaining  inquiry  is,  whether  the  complainant  in 
this  case  is  the  assignee  of  a  ^'  chose  in  action,"  within  the 
meaning  of  the  statute.  The  term  ^^  chose  in  action  "  is  one 
of  comprehensive  import.  It  includes  the  infinite  variety  of 
contracts,  covenants,  and  promises,  which  confer  on  one  party 
a  right  to  recover  a  personal  chattel  or  a  sum  of  money  from 
another,  by  action. 

It  is  true,  a  deed  or  title  for  land  does  not  come  within  this 

description.     And  it  is  true,  also,  that  a  mortgagee  may  avail 

himself  of  his  legal  title  to  recover  in  ejectment,  in  a  court  of 

law.     Yet,  even  there,  he  is  considered  as  having  but  a  chattel 

3S* 
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interest,  while  the  mortgagor  is  treated  as  the  true  owner. 
The  land  will  descend  to  the  heir  of  the  mortgagor.  His 
widow  will  be  entitled  to  dower.  Bat  on  the  death  of  the 
mortgagee,  the  debt  secured  by  the  inortgage  will  be  asseu  in 
the  hands  of  his  executor,  and  although  the  technical  legal  es- 
tate may  dj^scend  to  his  heir,  it  can  be  used  only  for  tbk  pur- 
pose of  obtaining  satisfaction  of  the  debt.  The  heir  will  be 
but  a  trustee  for  the  executor. 

In  equity,  the  debt  or  bond  is  treated  as  the  principal,  and 
the  mortgage  as  the  incident  It  passes  by  the  assignment  or 
transfer  of  the  bond,  and  is  ilischarged  by  its  payment  It  is, 
in  fact,  but  a  special  security,  or  lien  on  the  property  mortgaged. 
The  remedy  obtained  on  it  in  a  court  of  equity  is  not  the 
tecoyery  of  land,  but  the  satisfaction  of  the  debt.  It  is  the 
pursuit  by  action  of  one  debt  on  two  instruments  or  securities, 
the  one  general  the  other  special.  The  decree  is,  that  the 
mortgaged  premises  be  sold  to  pay  the  debt,  and  if  insufficient 
for  that  purpose,  that  the  complainant  have  further  remedy,  by 
execution,  for  the  balance. 

The  complainant  in  this  case  is  the  purchaser  and  assignee 
of  a  sum  of  money,  a  debt,  a  chose  in  action,  not  of  a  tract  of 
land.  He  seeks  to  recover  by  this  action  a  debt  assigned  to 
him.  He  is  therefore  the  "  assignee  of  a  chose  in  action," 
within  the  letter  and  spirit  of  the  act  of  Congfess  under  con- 
sideration, and  cannot  support  this  action  in  the  Circuit  Court 
of  the  United  States,  where  his  assignor  could  not. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed, for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Michigan,  and  was  argued  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered  and  decreed  by  this  court, 
that  this  cause  be,  and  the  same  is  hereby,  reversed,  for  the 
want  of  jurisdiction  in  that  court,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  dismiss  the  bill  of  complaint  for  the  want  of  juris- 
diction. 
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Jacob  Lb  Rot,  Plaintiff  ik  bbbob,  v.  Willuk  Bbabd. 

By  the  lawf  ofWiaooosin,  wliere  tlie  oontnet  in  qneftion  mm  made,  a  Mroll  er  mn 
doTioe  by  way  of  leal  hae  tbe  lame  effect  at  an  actoal  seal.  Bnt  in  New  Totk  ilM 
otherwise,  and  an  action  bronght  in  New  York  npon  snch  an  instnunent  mnat  be 
an  aetkm  ^propriate  to  nnsealed  instruments. 

Therefore,  where  a  deed  was  ezecoied  with  a  scroll  in  Wleoonria,  whldi  contained  n 
covenant  of  seizin,  and  an  action  was  brooght  in  New  York  for  a  breech  of  thii^ 
it  was  properly  an  action  of  assnmpsit,  and  not  coTcnant 

B  was  not  necessary  in  the  declaration  to  allege  an  eviction,  becanse  the  covenant 
was  broken  as  soon  as  made. 

Where  a  power  of  attomev  anthorized  the  agent  "to  contract  for  the  sale  of,  and  lo 
eell,  eitner  in  whole  or  m  part,  the  lands  and  real  estate  so  pnnjiased,**  and  **on 
snch  terms  in  all  respects  as  he  shall  deem  most  advantageoos,"  and  '^to  execnle 
deeds  of  conveyance  necessary  for  the  fall  and  perfect  tnmsfer  of  all  onr  respec- 
tive right,  title,  Ac.,  as  sofficiently  in  all  respects  as  we  ourselves  could  do  person- 
ally in  the  premiseSf**  these  expressions,  aided  by  the  dtnation  of  the  narties  and 
the  proper^,  the  nsaoes  of  the  country  on  sndi  subjects,  the  acts  of  (he  partiei 
themselves,  and  any  ouier  circumstance  naving  a  legal  bearing  upon  the  question, 
must  be  construed  as  giving  to  the  agent  the  power  to  enter  into,  a  covenant  of 


8ome  of  Uie  general  rules  stated  for  the  construction  of  powers. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

The  facts  of  the  case  were  these. 

On  the  31st  of  August,  1836,  Jacob  Le  Roy  and  Charlotte 
D.  Le  Roy,  citizens  of  the  State  of  New  York,  executed  the 
following  power  of  attorney:  — 

''  Know  all  men  by  these  presents,  that  we,  Jacob  Le  Roy 
and  Charlotte  D.  Le  Roy,  his  wife,  of  the  town  of  Le  Roy,  in 
the  county  of  Genesee,  and  State  of  N'^w  York,  have  con- 
stituted and  appointed,  and  by  these  presents  do  constitute  and 
appoint,  Elisha  Starr,  of  the  same  place,  our  true  and  lawful 
attorney,  for  the  purposes  following,  to  wit :  In  the  name  of 
the  said  Jacob  Le  Roy,  and  for  his  use  and  benefit,  to  expend 
and  invest  certain  moneys  for  that  purpose  herewith  placed  by 
him  in  the  hands  of  the  said  Starr,  in  the  purchase  of  lands 
and  real  estate  in  some  of  the  Western  States  and  Territories 
of  the  United  States,  at  the  discretion  of  the  said  Starr,  and 
to  take  the  certificates,  titles,  deeds,  or  other  evidences  of  such 
purchases,  to  and  in  the  name  of  the  said  Jacob  Le  Roy ;  and 
also,  for  and  in  the  names  of  the  said  Jacob  Le  Roy  and  Chiurlotte 
D.  Le  Roy,  to  contract  for  the  sale  of,  and  to  sell,  either  in 
whole  or  in  part,  the  lands  and  real  estate  so  purchased  by  the 
said  Starr  with  the  money  herewith  furnished  him,  or  any  oth- 
er lands  or  real  estate  heretofore  purchased  in  the  said  States 
or  Territoriesi  by  the  said  Starr  or  Suffrencis  Dewy,  for  the 
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said  Jacob  Le  Roy,  and  now  owned  by  him,  or  any  lands 
which  may  have  been  bought  with  the  avails  of  the  lands  so 
purchased  as  aforesaid,  or  for  which  the  same  may  have  been 
exchanged,  to  such  person  or  persons,  for  such  consideration, 
and  on  such  terms,  in  all  respects,  as  the  said  Starr  shall  deem 
most  advantageous ;  and  for  us,  and  in  our  names,  to  execute 
to  the  purchaser  or  purchasers  thereof,  the  assignments,  con- 
tracts, or  deeds  of  conveyance  necessary  for  the*  full  and  per- 
fect transfer  of  all  of  our  respective  right,  title,  and  interest, 
dower  and  right  of  dower,  as  sufficiently,  in  all  respects,  as  we 
ourselves  could  do  personally  in  the  premises ;  and  jgenerally, 
as  the  agent  and  attorney  of  the  said  Jacob  Le  Roy,  to  pur- 
chase lands  or  real  estate  with  the  money  now  furnished  him, 
and  to  sell,  resell,  and  exchange  the  same,  or  any  lands  hereto- 
fore purchased  by  him  for  the  said  Jacob  Le  Roy,  or  any  latids 
or  real  estate  that  he  may  acquire  in  consideration  of  the  sale 
or,  exchange  of  the  same,  to  such  persons,  and  on  such  terms, 
in  all  respects,  as  he  may  deem  most  eligible ;  and  to  do  all 
acts  legally  necessary  for  the  perfect  transfer  to  such  persons 
of  the  title  of  the  same ;  we  hereby  ratifying  and  confirming 
whatsoever  our  said  attorney  shall  do  in  the  premises,  by  virtue 
of  these  presents,  until  the  1st  day  of  July  next,  1837 ;  from 
and  after  which  day,  these  presents,  and  the  powers  conferred 
thereby,  shall  cease,  and  be  null  and  void. 

'<  Sealed  with  our  seals,  and  dated  this  31st  day  of  August, 
1836. 

"Jacob  Le  Rot,  [l.  s.l 

Charlotte  D.  Le  Rot.     [l.  s.J 

"In  presence  of — " 

This  power  was  regularly  acknowledged. 

On  the  7th  of  November,  1836,  Starr  executed  the  deed 
which  was  the  subject  of  the  present  controversy,  viz. :  — 

"  This  indenture,  made  this  7th  day  of  November,  in  the  year 
of  our  Lord  1836,  between  Jacob  Le  Roy  and  Charlotte  D.  Le 
Roy,  wife  of  said  Jacob,  both  of  Le  Roy,  Genesee  County, 
State  of  New  York,  by  Elisha  Starr,  now  of  Milwaukie,  in  the 
Territory  of  Wisconsin,  their  lawful  attorney,  parties  of  the 
first  part ;  and  William  Beard,  of  Newtown,  Fairfield  County, 
aiid  State  of  Connecticut,  party  of  the  second  part,  witnesseth: 
that  the  said  party  of  the  first  part,  for  and  in  consideration  of 
one  thousand  eight  hundred  dollars  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, have  granted,  bargained,  sold,  remised,  released, 
aliened,  and  confirmed,  and  by  these  presents  do  grant,  bargain, 
sell,  remise,  release,  alien,  and  confirm,  unto  the  said  party  of<he 
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second  part,  and  to  his  heirs  and  assigns,  for  ever,  one  certain 
piece  or  parcel  of  land,  situated  in  the  town  of  Milwaukie,  and 
Territory  of  Wisconsin,  viz. :  One  equal  undivided  acre  of  laild| 
in  fifty-seven  and  sixty  hundredths  acres,  said  fifty-seven  and 
sixty  hundredths  acres  being  in  township  lot  number  three  of 
the  southeast  fractional  quarter  of  section  number  thirty-two  in 
said  township  seven,  north  of  range  twenty-two  east,  it  being 
part  of  the  same  tract  of  land  conveyed  to  us  by  Levi  G.  Tur^ 
ner,  of  Cooperstown,  Otsego  County,  State  of  New  York,  as 
per  his  deed,  bearing  date  the  28th  day  of  April,  1836 ;  together 
with  all  and  singular  the  hereditaments  and  appurtenances  there- 
unto belonging,  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  prof- 
its thereof  And  all  the  estate,  right,  title,  interest,  claim,  or  de- 
mand whatsoever,  of  the  said  party  of  the  first  part,  either  in 
law  or  equity,  of,  in,  and  to  the  above-bargained  premises,  with 
the  hereditaments  and  appurtenances ;  to  have  and  to  hold  the 
said  premises  as  above  described,  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  and  to  his  heirs  and  assigns, 
to  their  sole  and  only  proper  use,  benefit,  and  behoof,  for  ever. 
And  the  said  parties  of  the  first  part,  by  their  attorney  as  afore- 
said, for  their  heirs,  executors,  and  administrators,  do  covenant, 
grant,  bargain,  and  agree,  to  and  with  the  said  party  of  the 
second  part,  and  his  heirs  and  assigns,  that,  at  the  time  of  the 
ensealing  and  delivering  these  presents,  we  are  we]]  seized  of 
the  premises  above  conveyed,  as  of  a  good,  sure,  perfect,  abso- 
lute, and  indefeasible  estate  of  inheritance  in  the- law  in  fee 
simple,  and  have  good  right,  full  power,  and  lawful  authority 
to  grant,  bargain,  sell,  and  convey  the  same  in  manner  and 
form  as  aforesaid.  And  that  the  same  are  free  and  clear  of  all 
encumbrances,  of  what  kind  and  nature  soever.  And  that  the 
above-bargained  premises,  in  the  quiet  and  peaceable  possession 
of  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
against  all  and  every  person  or  persons  lawfully  claiming  or  to 
claim  the  whole  or  any  part  thereof,  they  will  for  ever  warrant 
and  defend. 

"  In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals,  the~  day  and  year  first  above 
written. 

"Jacob  Lb  Rot,  [l.  s.] 

By  Elisha  Starr ^  his  Attorney. 
"Charlotte  D.  Le  Rot,     [l.  s.] 
By  Elisha  Starr ^  her  Attorney 

"  Sealed  and  delivered  in  presence  of 
Hans  Crocker, 
David  V.  B.  Baldwin." 
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This  deed  was  regularly  acknowledged  and  recorded  in  Wis- 
(bonsin. 

There  were  three  persons,  viz.  Nichols,  Baldwin,  and  Beard, 
engaged  in  making  purchases  from  Starr,  each  upon  his  own 
account,  and  the  following  letters  were  read  upon  the  trial. 
They  are  inserted  because  the  opinion  of  the  court  lays  some 
stress  upon  the  actions  of  the  parties. 

<<  Newtown^  August  28,  1838. 
"  Jacob  Le  Roy,  Esit :  — 

''  Dear  Sir,  —  I  take  the  liberty  of  forwarding  to  you  the 
following  information,  by  advices  lately  received  from  my  at- 
torney at  Milwaukie.  I  learn  that  the  title  of  the  property  I 
purchased  of  you  in  Milwaukie,  in  November,  1836,  has  failed, 
in  consequence  of  the  Indian  title  not  being  extinguished 
when  the  property  was  floated.  I  further  learn  that  the  re- 
ceiver or  land-officer  has  been  directed  to  refund  the  purchase- 
money  to  the*  original  purchaser,  and  that  the  subject  has  been 
before  the  Solicitor  of  the  Treasury,  and  he  has  directed  that 
the  property  belongs  to  the  government,  and  that  an  appeal 
was  taken  from  his  decision  to  the  Secretary  of  the  Treasury, 
who  confirmed  the  decision. 

"  If  so,  you  are  doubtless  aware  that,  upon  your  covenants 
of  warranty,  you  are  liable  to  refund  to  me  the  purchase- 
money,  which  I  shall  expect  you  to  do,  together  with  the 
interest  on  the  same.  If  a  deed  of  release  or  quitclaim  will 
be'  of  any  service  to  you,  you  can  have  one  when  the  money 
is  refunded. 

"  I  shall  be  happy  to  hear  from  you  on  the  receipt  of  this, 
and  any  proposition  you  may  have  to  make  regarding  the  prem- 
ises will  be  duly  considered. 

"  Your  obedient  servant, 
(Signed,)  Thcophilus  Nichols." 

"  Le  Roy,  2d  September,  1838. 
''  Dear  Sir :  —  I  received  last  evening  yours  of  the  28th,  and 
the  contents  surprised  me  not  a  little,  that  I,  who  held  large 
possessions  in  Milwaukie,  and  in  constant  communication 
with  that  place,  should  receive  the  first  intelligence  of  so 
great  a  misfortune  from  you.  I  received  a  letter  three  days 
ago  from  that  place,  but  not  a  word  is  said  about  any  trouble, 
and  I  have  therefore  come  to  -the  conclusion  your  agent  has 
been  hoaxed ;  the  whole  statement  carries  on  the  face  of  it 
an  absurdity.  Admitting  that  any  thing  had  occurred  as  you 
state,  have  not  the  United  States  received  the  same  amount 
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there  from  their  land  as  they  have  elsewhere  ?  Do  you  imagine 
thfltt  Congress  would  allow  innocent  persons  to  suffer  in  a  cdse 
of  that  kind  ?  I  have  written  to  Milwaukie  by  this  day's  mail 
to  ascertain  if  there  is  any  difficulty,  and  in  the  interim  would 
beg  you  to  keep  easy  in  mind,  for  you  may  rest  assured  that 
your  title  will  never  be  disturbed. 

"  Respectfully,  yours,  truly, 
(Signed,)  Jacob  Ls  Rot." 

"  New  York,  12/A  June,  1839. 
"  Thbophilus  Nichols,  Es^.  :  — 

*^  Sir,  —  Your  letter  of  the  1st  instant  was  returned  to  me 
this  day  from  he  Roy.  In  reply  I  state,  that  the  title  to  the 
lands  purchased  from  me  is  derived  from  the  United  States,  and 
I  know  of  no  mode  by  which  a  sale  can  be  rescinded  by  any 
officer  of  the  government  after  it  has  been  once  consummated. 
If  any  error  has  been  committed,  of  which  I  have  no  informa- 
tion upon  which  reliance  ought  to  be  placed  in  transactions  of 
business,  the  government  will  no  doubt  correct  it.  Besides,  as 
my  grantor  is  liable  to  me  if  there  is  any  defect  of  title,  I  can 
make  no  voluntary  settlement  without  increasing  the  difficul- 
ties. There  were  many  purchasers  at  the  public  sales  of  the 
lands  of  which  those  I  sold  are  a  part,  who  have  sold  out,  and 
it  cannot  be  possible,  if  there  is  any' substantial  legal  defect  in 
the  sale,  that  the  question  will  not  soon  receive  the  adjudica- 
tion of  some  sufficient  legal  tribunal,  when  I  shall  always  be 
willing  to  fulfil  any  legal  claims  which  I  may  be  under  to  y6u 
or  your  friends. 

"  With  respect,  yours,  4m5. 

"Jacob  Le  Rot." 

''New  York,  Bth  February,  1841. 
''Dear  Sir;  —  Yours,  addressed  to  me  at  Le  Roy,  came  to 
kand  in  due  course,  being  returned  to  this  place.  In  reply 
to  your  remarks  I  have  only  to  say,  that  so  soon  as  the  highest 
tribunals  of  our  country  shall  decide  that  my  title  to  'the  land 
sold  you^is  defective,  I  shall  be  ready  to  settle  with  you  on  just 
principles ;  but  until  then  I  must  decline  all  negotiations.  You 
say  that  the  title  is  bad.  Perhaps  you  are  not  aware  that  an 
act  passed  the  Senate  of  the  United  States  at  its  last  session, 
unanimously  confirming  the  sale,  and  was  only  lost  in  the 
House  for  want  of  time.  I  am  in  great  hopes  that  relief  will 
be  obtained  this  session ;  but  at  any  rate  a  long  time  cannot 
now  elapse  before  justice  will  be  done  us ;  for  a  more  righteous 
claim  there*  cannot  be.    My  situation  is  the  same  as  ^ours. 
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Until  such  decision  is  made,  I  cannot  make  claim  from  those 
from  whom  I  purchased. 

"  With  great  respect,  yours,  truly, 

'Oacob  Le  Rot. 
"William  Beard,  Es^.,  Newtmon.*^ 

On  the  24th  of  June,  1841,  Beard,  a  citizen  of  the  State  of 
Connecticut,  brought  his  action  in  the  Circuit  Court  of  New 
York  against  Le  Roy.  It  was  an  action  of  assumpsit,  contain- 
ing the  ordinary  money  counts,  and  also  two  special  counts, 
stating  the  purchase  and  sale,  the  covenant  of  seizin,  and  an 
averment  that  the  grantor  was  not  so  seized,  whereby  he  became 
liable  to  repay  the  $  1,800. 

The  defendant  pleaded  the  general  issue  to  the  money  counts, 
and  a  special  plea  that  he  had  a  good  title  to  the  premises  de- 
scribed in  the  declaration.  To  this  plea  there  was  a  general 
replication. 

In  April,  1846,  the  case  came  up  for  trial. 

The  counsel  for  the  plaintiif  offered  in  evidence  the  power  of 
attorney,  the  deposition  of  Starr,  the  oral  evidence  of  Nichols, 
the  letters  above  recited,  and  some  other  evidence  not  material 
to  be  mentioned. 

The  counsel  for  the  plaintiff  then  offered'  to  read  in  evidence 
the  deed  or  instrument  of  conveyance  executed  by  the  defend- 
ant, by  Eiisha  Starr,  his  attorney,  to  the  plaintiff,  with  a  scroll 
and  the  word  "  Seal "  written  therein,  opposite  the  name  of  the 
defendant,  as  subscribed  in  execution  thereof,  without  any 
wafer,  wax,  or  other  tenacious  substance  being  affixed  thereto ; 
referred  to  in,  and  proved  by,  the  said  depositions.  The  coun- 
sel for  the  defendant  objected  to  the  reading  of  the  covenants 
contained  in  said  deed  so  offered,  on  the  ground  that  the 
power  of  attorney  from  the  defendant  to  Starr  did  not  au- 
thorize Starr  to  enter  into  such  covenants  on  behalf  of  the 
defendant. 

The  court  overruled  the  objection,  and  the  defendant's  coun- 
sel excepted. 

The  counsel  for  the  plaintiff  then  offered  numerous  papers 
Irom  the  General  Land  Office,  to  show  that  the  title  of  Le  Roy 
was  not  good  in  the  premises  conveyed. 

The  counsel  for  the  defendant  then  offered  to  read  in  evi- 
dence, on  his  part,  from  a  book  purporting  to  be  a  printed  copy 
of  the  laws  enacted  by  the  Legislature  of  the  Territory  of  Wis- 
consin, "  an  act  of  the  said  Legislature  in  relation  to  seals." 

The*"  counsel  for  the  plaintiff  objected  to  the  evidence  so 
offered,  on  the  ground  that  the  same  was  not  authenticated  in 
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such  manner  as  to  entitle  the  same  to  be  read  ia  evidence ;  and 
the  court  overruled  the  objection ;  and  to  the  decision  there- 
upon,  the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  defendant  then  read  in  evidence  from 
said  printed  book  as  follows :  — 

'^  Skc.  5.  That  any  instrument,  to  which  the  person  making 
the  same  shall  affix  any  device  by  way  of  seal,  shall  be  ad* 
judged  and  held  to  be  of  the  some  force  and  obligation  as  if  it 
were  actually  sealed." 

The  counsel  for  the  defendant  then  jvayed  the  court  to  in- 
struct the  jury,  among  other  things,  that  no  action  can  be  sus- 
tained against  the  defendant  in  this  suit,  because  the  power  of 
attorney  executed  by  the  defendant  to  Elisha  Starr  did  not  au- 
thorize Eliaha  Starr  to  warrant  the  title  of  the  defendant  to  any 
lands  which  might  be  sold  by  him  under  said  power  of  attor- 
ney. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  give 
its  instruction  to  the  jury  upon  the  construction  of  the  power 
of  attorney  executed  by  the  defendant  to  Elisha  Starr,  so  given 
in  evidence  at  this  stage  of  the  cause,  as,  in  the  event  of  such 
construction  being  against  the  existence  of  such  authority  in 
said  attorney  under  said  power,  the  said  plaintiff  had  further 
evidence  to  give  of  the  representations  of  the  sai<i  agent  to  the 
said  plaintiff  at  the  time  of,  and  made' as  a  part  of,  the  transac- 
tion. 

The  court  reserved  for  the  .present  their  opinion  upon  the 
question,  for  the  purpose  of  hearing  the  further  evidence  of  the 
plaintiff,  so  as  to  enable  him  to  bring  out  the  whole  case,  and 
perhaps  thereby  save  another  trial. 

The  counsel  for  the  plaintiff  then  offered  to  prove  that,  at  the 
time  of  negotiating  the  sale  of,  and  of  selling,  the  land  described 
in  said  deed  to  the  plaintiff,  the  said  Elisha  Starr  fraudulently 
represented  to  the  plaintiff  that  he,  the  said  Elisha  Starr,  was 
authorized  by  the  defendant  to  warrant  the  defendant's  title  to 
the  premises  therein  described,  and  withheld  from  the  plaintiff 
any  view  of  the  power  of  attorney  in  question;  and 'that  the 
plaintiff  refused  to  make  the  purcluise,  or  take  any  conveyance 
of  such  lands,  without  such  wsurranty  on  the  part  of  the  de- 
fendant. 

The  counsel  for  the  defendant  objected  to  the  evidence  so 
offered  as  incompetent  and  inadmissible,  and  the  court  sustained 
the  objection,  and  excluded  the  testimony ;  and  the  counsel 
for  the  plaintiff  excepted  to  the  decision. 

The  counsel  for  the  plaintiff  next  offered  to  prove,  that,  at 
the  time  of  the  negotiation  of  the  said  sale  between  Starr  and 
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the  plaintiffi  and  as  a  part  of  the  transaction,  the  said  Elisha 
Starr,  as  the  agent  of  the  defendant,  also  fraudulently  repre- 
sented to  the  plaintiff  that  the  defendant  had  a  good  and  valid 
title  to  the  land  described  in  the  said  deed,  and  that  the  plain- 
tiff was  deceived  thereby. 

The  counsel  for  the  defendant  objected  to  the  evidence 
so  offered,  and  the  court  overruled  the  objection,  and  to  the 
decision  thereon  the  counsel  for  the  defendant  excepted. 

The  counsel  for  the  plaintiff  recalled  Theophilus  Nichols, 
who  further  testified,  that  he  was  present  at  the  negotiations 
and  bargain  between  the  plaintiff  and  Elisha  Starr,  as  the  agent 
of  the  defendant,  as  to  the  sale  of  the  acre  of  land  described  in 
said  deed ;  that  Mr.  Starr  stated  that  the  title  to  the  land  was 

Sopd,  and  there  could  not  be  a  question  about  it,  because  the 
efendant  had  the  government  title ;  that  it  had  been  sold  by 
the  government  about  a  year  previous  to  that  time.  That 
Linus  Thompson  and  others  had  floated  off  George  Walker,  who 
had  first  settled  on  it,  and  claimed  a  preemption  right,  but  who 
had  got  no  patent ;  that  the  defendant's  title  was  direct  firom 
the  government,  and  there  was  no  question  about  it.  Mr.  Starr 
proposed  to  give  to  the  plaintiff  a  quitclaim  deed,  and  said  it 
was  just  as  well,  as  the  title  came  from  the  government.  The 
plaintiff  said  he  would  not  accept  it ;  that  he  would  not  take 
the  land  unless  he  had  covenants  of  warranty ;  and  Mr.  Starr 
then  gave  the  plaintiff  the  deed  read  in  evidence  in  this  case. 
No  title  papers  were  produced,  by  Starr,  or  exhibited  to  the 
plaintiff.  It  was  stated  in  the  body  of  the  deed  executed  by 
Starr,  from  whom  the  defendant  had  purchased,  but  he  did  not 
exhibit  to  the  plaintiff  any  papers  of  any  kind.  Plaintiff,  and 
Mr.  Baldwin,  and  witness,  all  stayed  together  at  the  public 
house  kept  by  Starr.  They  all  went  to  Milwaukie  tc^ether 
for  the  same  purpose ;  stayed  together,  purchased  together,  and 
left  together.  The  plaintiff  did  not  make  any  examination  of 
the  title  that  witness  knows  of.  Witness  purchased  an  acre  of 
the  defendant  of  the  same  title,  at  the  same  time,  and  under 
the  same  representations ;  and  witness  did  not  make  any  exam- 
ination of  title,  but  relied  upon  the  representations  of  Mr.  Starr. 
They  all  left  Milwaukie  on  the  10th  of  November,  1836,  three 
days  after  they  made  the  purchase. 

The  counsel  for  the  plaintiff  then  recalled  David  T.  B.  Bald- 
win, who  further  testified,  that  he  had  heard  the  testimony  just 
given  by  Mr.  Nichols,  and  concurred  with  him  as  to  the  repre- 
sentations made  by  Mr.  Starr,  and  the  acts  done  by  the  parties 
in  making  such  purchase ;  that  he  was  present  and  acting  with 
the  others  in  the  transsiction ;  that  no  examination  of  the  title 
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was  made  by  him,  nor  by  either  of  the  others,  to  his  knowl- 
edge. 

The  counsel  for  the  plaintiff  next  read  in  evidence,  from  the 
same  volume  of  the  statutes  of  Wisconsin  above  referred  to,  an 
act  of  the  Legislature  of  the  Territory  of  Wisconsin,  entitled 
"  An  act  in  rAation  to  fraudulent  conveyances  of  lands  and  the 
conveyance  thereof,"  the  sixth  section  of  said  title,  in  the 
words  and  figures  following,  to  wit :  — 

''  Sec  6.  No  estate  or  interest  in  land,  other  than  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over  or 
concerning  lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered,  or  declared,  un- 
less by  act  or  operation  of  law,  or  by  deed  or  conveyance  in 
writing,  subscribed  by  the  party  creating,  granting,  assigning, 
surrendering,  or  declaring  the  same,  or  by  his  lawful  agent 
thereunto  authorized  by  writing." 

The  proofs  in  the  cause  were  here  closed 

The  counsel  for  the  defendant  prayed  the  court  to  instruct 
the  jury, — 

First.  That  the  plaintiff  had  not  proved  the  failure  of  the 
defendant's  title  to  the  lands  in  question,  because  he  had  not 
shown  that  the  defendant  had  not  acquired  a  title  from  the 
French  settlers^  or  other  source  than  the  government  of  the 
United  States. 

Second.  That  if  it  be  shown  that  the  defendant  claimed  title 
imder  the  government  of  the  United  States,  the  plaintiff  has 
not  shown  that  the  title  of  the  defendant  to  said  lands  has  been 
legally  declared  to  be  invalid.  That  the  certificate  of  the  reg- 
ister of  the  land  office  at  Green  Bay  gave  a  title  to  the  lancb, 
and  the  only  power  vested  in  the  officers  of  the  government  at 
Washington  was  to  see  that  two  patents  were  not  issued  for 
the  same  land. 

Third.  That  by  the  acts  of  Congress  granting  rights  of  pre- 
emption to  actual  settlers,  Linus  Thompson  had  a  right  to  float 
upon  the  land  in  question  ,*  and  that  the  decision  of  the  Secre- 
tary of  the  Treasury  annulling  the  certificate  of  the  register 
was  contrary  to  law,  and  void.  That  under  the  Chicago  treaty 
the  lands  in  question  were  public  lands  at  the  date  of  the  pas- 
sage of  the  said  act. 

Fourth.  That  the  deed  of  defendant  in  evidence  in  this 
cause  is  a  sealed  instrument  by  the  law  of  the  Territory  of  Wis- 
consin, and  is  to  be  treated  and  regarded  as  a  sealed  instrument 
in  the  State  of  New  York,  because  of  its  character  at  the  place 
where  it  was  made  ;  and  that  the  present  action  being  assump- 
sit, such  cannot  be  maintained  upon  said  deed. 
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Fifth.  That  no  action  will  lie  upon  this  deed  upon  a  failure 
of  the  title  to  the  lands  therein  described,  without  express  cov- 
enants of  warranty ;  there  being  no  valid  warranty  against  the 
defendant,  the  plaintiff  is  not  entitled  to  recover. 

Sixth.  That  the  plaintiff  is  not  entitled  to  recover  in  this 
form  of  action,  if  a  fraud  bo  proved  in  the  cause,  but  should 
have  brought  an  action  on  the  case  for  deceit. 

The  counsel  for  the  plaintiff  then  prayed  the  said  court  to 
instruct  the  jury,  that  the  action  of  assumpsit  is  properly  brought 
in  this  court  upon  the  promises  of  the  defend^t  contained  in 
said  deed,  if  any  promises  are  made  therein  which  are  binding 
or  obligatory  upon  the  defendant. 

The  court  so  instructed  the  jury,  and  to  such  instruction  the 
counsel  for  the  defendant  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  instruct 
the  jury,  that  the  deed  in  question  being  without  seal,  by  the 
laws  of  the  State  of  New  York,  and  a  deed  to  convey  lands  in 
the  Territory  of  Wisconsin  not  being  required  by  the  laws  of 
that  Territory  to  have  any  seal,  or  any  device  by  way  of  seal, 
affixed  thereto,  it  is  competent  for  the  plaintiff  to  prove  a  rati- 
fication of  the  defendant,  by  parol,  of  the  act  of  Starr  as  his 
attorney,  in  warranting^  such  title. 

The  court  refused  so  to  instmct  the  jury,  and  thereupon  in- 
structed the  jury  that,  by  the  laws  of  the  Territory  of  Wiscon- 
sin, the  said  deed  is  an  instrument  under  seal,  that  it  is  a  cove- 
nant by  the  laws  of  that  Territory,  and  this  court  must  so  regard 
it,  and  give  it  the  same  effect  here  that  it  would  have  in  the 
Territory  of  Wisconsin  ;  that  being  a  covenant  by  the  laws  of 
that  Territory,  there  can  be  no  ratification  or  confirmation  of 
the  act  of  the  agent,  Starr,  by  the  defendant,  which  will  be 
binding  upon  the  defendant,  unless  made  by  an  instrument  exe- 
cuted by  him  under  seal. 

The  counsel  for  the  plaintiff  then  prayed  the  said  court  to 
submit  to  the  jury,  upon  the  facts  in  evidence,  the  question, 
whether  the  defendant,  with  full  knowledge  that  his  agent,  Eli- 
sha  Starr,  had  assumed  in  his  name  to  warrant,  and  had  war- 
ranted, the  title  to  the  land  in  question  to  the  plaintiff,  had 
ratified  the  act  of  the  said  agent  in  making  such  warranty. 

The  court  refused  to  submit  the  said  question  of  ratification 
to  the  jury  upon  the  evidence  in  the  case,  and  to  such  refusal 
of  the  said  court  the  comisel  for  the  plaintiff  then  and  there 
excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  in- 
struct the  jury,  that  the  agent  of  the  defendant  having  under- 
taken to  convey  a  title  to  the  plaintiff,  and  the  defendant  bav- 
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ing  given  the  agent  authority  so  to  do,  if  the  jury  believe  the 
defendant  had  no  title  to  the  premises  described  in  said  deed, 
at  the  time  of  the  execution  and  delivery  thereof,  then  the  con* 
sideratiou  for  which  the  plaintiff  paid  his  money  to  the  defend- 
ant has  failed,  and  the  plaintiff  is  entitled  to  recover. 

The  court  refused  so  to  instruct  the  jury,  and  to  such  refu- 
sal the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  in- 
struct the  jury,  that  if  the  defendant's  agent  made  a  representa- 
tion to  the  plaintiff,  as  to  the  title  of  the  defendant  to  the  land 
described  in  said  deed,  which  was  untrue,  and  which  was  ma- 
terial to,  and  was  relied  upon  by,  the  plaintiff,  so  that  the  plain- 
tiff was  actually  deceived  as  to  the  subject  he  was  acquiring 
by  his  bargain,  the  plaintiff  is  entitled  to  recover,  whether  there 
was  moral  fraud  or  not  on  the  part  of  the  agent  in  making  such 
representations. 

The  court  refused  so  to  instruct  the  jury,  and  to  the  said  re- 
fusal the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  then  requested  the  said  court  to 
submit  to  the  jury,  upon  the  evidence  in  the  case,  the  question, 
whether  Elisha  Starr,  by  fraudulent  representations,  induced 
the  plaintiff  to  believe  that  the  defendant  had  title  to  the  land 
described  in  said  deed  when  the  defendant  had  no  such  title, 
and  upon  such  belief  became  the  purchaser  thereof. 

The  court  refused  to  submit  such  question  to  the  jury,  on 
the  ground  that  the  evidence  so  introduced  on  the  part  of  the 
said  plaintiff  did  not  go  far  enough  to  raise  the  question  of 
fraud  on  the  part  of  the  agent  of  the  defendant,  and  decided 
that  the  plaintiff  must  give  evidence  of  knowledge  on  the  part 
of  the  agent,  at  the  time  of  making  such  representations,  that 
the  representations  so  made  were  untrue. 

To  which  refusal  and  decision  the  counsel  for  the  plaintiff 
then  and  there  excepted. 

The  counsel  for  the  plaintiff  then  prayed  the  court  to  submit 
the  question  to  the  jury,  upon  the  evidence  in  the  case,  whether 
the  agent  of  the  defendant,  at  the  time  of  making  the-represen- 
tations  so  made  by  him  to  the  plaintiff,  had  not  knowledge  that 
the  representations  so  made  by  him  were  untrue. 

The  court  refused  to  submit  the  said  question  to  the  jury,  on 
the  ground  that  no  evidence  had  been  given,  on  the  part  of  the 
plaintiff,  to  authorize  the  submission  thereof. 

The  which  refusal  of  the  said  court  the  counsel  for  the  plain- 
tiff then  and  there  excepted. 

The  court  instructed  the  jury  in  respect  to  the  question  re- 
served in  the  course  of  the  trial,  that  the  power  of  attorney, 
39  • 
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upon  a  trae  construction  of  its  tenns  and  conditions,  conferred 
upon  the  agent  authority  to  give  a  deed  of  the  land  with  cove- 
nant of  warranty,  to  which  the  counsel  for  the  defendant  then 
and  there  excepted. 

The  jury  thereupon,  under  the  charge  of  the  court,  rendered 
a  verdict  for  the  plaintiff  of  $  2,862.25  damages,  and  six  cents 
costs. 

Upon  these  several  exceptions,  the  case  came  up  to  this  court. 

It  was  argued  by  Mr.  Blunt  and  Mr.  Webster j  for  the  plain^ 
tiff  in  error,  and  Mr.  Seeley  and  Mr.  Baldwin^  for  the  defend- 
ant in  error. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points :  — 

1st.  That  the  action  of  assumpsit  does  not  lie  in  this  case, 
[f  the  deed  were  binding  on  the  plaintiff  in  error,  the  action 
should  have  been  on  the  covenants.  Chitty,  PI.  131,  134,  111, 
112,  116 ;  3  Johns.  609 ;  4  Cranch,  239  ;  Story  on  Conflict  of 
Laws,  475;  2  Caines,  362;  5  Johns.  239  ;  4Cowen,  508,  530; 
7  Cranch,  115 ;  3  Wheat.  212 ;  2  Co.  Litt.  366  a. 

2d.  The  judge  erred  in  instructing  the  jury,  that  the  power 
of  attorney  did  authorize  Elisha  Starr  to  execute  a  deed  with 
special  covenants.  Frost  v.  Raymond,  2  Caines's  Cas.  188; 
Nixon  V.  Hyserott,  6  Johns.  68;  12  ib.  436;  13  ib.  359; 
Gibson  v.  Colt,  7  Johns.  390;  2  Johns.  Ch.  Cas.  519. 

3d.  The  judge  admitted  evidence  to  prove  failure  of  title  ob- 
jected to  by  the  defendant  below,  which  was  incompetent. 

4th.  The  judge  assumed  that,  upon  the  evidence,  the  defend- 
ant below  had  no  title*. 

5th.  The  counts  in  the  declaration  are  bad.  6  Johns.  120 ; 
7  ib.  259,  376  ;  13  ib.  236. 

The  points  made  by  the  counsel  for  the  defendant  in  error 
were  the  following :  — 

I.  Upon  the  facts  in  evidence,  it  is  clear  that  the  title  failed. 

II.  The  form  of  action,  being  in  assumpsit,  was  right :  an 
action  of  covenant  could  not  have  been  sustained  in  the  State 
of  New  York. 

The  first  count  is  special,  founded  on  the  instrument  of  con- 
veyance. The  second  is  also  special,  but  more  general,  and 
the  third  contains  the  common  money  counts. 

The  instrument  of  conveyance  executed  by  Le  Roy's  agent, 
has  the  form  and*  language  of  a  deed  with  covenants,  but  has 
no  seal,  a  scroll  being  used  in  place  of  a  seal. 
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The  form  of  the  remedy  depends  on  the  lex  fori. 

In  Warren  v.  Lynch,  6  Johns.  329,  (1810,)  the  Supreme 
Court  held,  that  ''  a  scrawl  with  the  pen,  of  L.  S.,  at  the  end 
of  the  nan^e,  was  not  a  seaL  A  seal  is  an  impression  on  wax 
or  wafer,  or  some  other  tenacious  substance  capable  of  being 
impressed."  It  was  admitted  in  that  case,  that  the  note  de« 
clared  on,  having  been  executed  in  Virginia,  with  such  scrawl, 
and  the  initials  L.  S.  at  the  end  of  the  maker's  name,  had,  by 
the  laws  of  Virginia,  "  all  the  efficacy  of  an  instrument  sealed 
with  a  wafer  or  wax.''  Kent,  Ch.  J.,  delivering  the  opinion 
of  the  court,  says,  —  <'  By  the  laws  of  that  State,  it  was  a  seal- 
ed instrument  or  deed."  —  "A  scrawl  with  a  pen  is  not  a 
seal " ;  and  it  was  accordingly  held  that  in  the  State  of  New 
York,  assumpsit  was  the  proper  form  of  action.  The  same 
rule  has  prevailed,  without  any  exception,  to  the  present  time. 
Van  Santwood  et  al.  v.  Sandford,  12  Johns.  198 ;  4  Gowen,  508  ; 
2  Hill,  228 ;  3  ib.  493;  1  Denio,  376  ;  4  Kent's  Com.  451. 

The  rule  that  the  form  of  action,  or  remedy,  depends  on  the 
lex  forty  is  everywhere  recognized  as  universal.  In  United 
States  Bank  v.  Donally,  8  Peters,  362,  the  court  says :  —  <'  The 
form  of  the  remedy,  depends  on  the  lex  fori,  and  though,  an  ac- 
tion of  covenant  will  lie  on  an  unsealed  instrument  in  one 
State,  it  will  not  in  another  State,  where  xovenant  can  be 
brought  only  on  a  contract  under  seal."  See,  also,  Story's  Con- 
flict of  Laws,  470,  475 ;  De  la  Vega  v.  Vianna,  1  Barn.  &. 
Adol.  284 ;  Trimbey  v.  Vignier,  1  Bing:  N.  C.  161,  per  Tindal, 
Ch.  J. ;  10  Barn.  &  Cres.  903. 

III.  The  power  of  attorney  from  Le  Roy  gave  sufficient  au- 
thority to  Starr,  as  his  agent,  to  covenant  for  the  title  of  the 
premises. 

(The  counsel  then  entered  into  an  analysis  of  the  power,  and 
examined  each  paragraph  of  it.) 

4  Rep.  81 ;  10  Wend.  250  ;  1  J.  J.  Marsh.  292  ;  1  Brod.  & 
Bing.  319;  2  Sugden  on  Vendors,  110  (Amer.  ed.),  104;  2 
Johns.  595 ;  Co.  Litt.  ^  733,  note ;  1  Ch.  Gen.  Pr.  312,  313 ; 
2  Pennsyl.  304 ;  4  Cruise's  Dig.  357. 

IV.  Le  Roy  cannot  disavow  in  part  the  contract  of  his  agent, 
and  at  the  same  time  retain  the  money  paid  by  Beard  upon  the 
faith  of  that  contract. 

V.  Assuming  that  the  covenants  were  not  authorized,  inde- 
pendently of  the  preceding  views,  Beard  was  deceived  by  the 
false  representations  of.  Le  Roy's  agent,  and  is  entitled  to  re<* 
cover  back  the  purchase-money  in  the  present  action. 

VI.  The  stipulations  contained  in  the  instrument  of  convey- 
ance have  been  ratified  by  Le  Roy. 
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YII.  If  the  attorney  mistook  bis  powers  to  covenant  for  the 
title,  but  undertook  to  covenant  and  conveyed  no  title,  Beard  is 
entitled  to  recover  on  the  count  for  money  had  and  received,  on 
the  ground  of  a  total  failure  of  considemtion.  He  did  not  get 
that  for  which  he  stipulated  and  paid  his  money. 

Mr.  Justice  WOODBURY  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  for  money  had  and  received ; 
and  also  counting  specially,  that,  on  the  i7th  of  November, 
1836,  the  original  defendant,  Le  Roy,  in  consideration  of  $  1,800 
then  paid  to  him  by  the  original  plaintiff,  Beard,  caused  to  be 
made  to  the  latter,  at  Milwankie,  Wisconsin,  a  conveyance, 
signed  by  Le  Roy  and  his  wife,  Charlotte.  This  conveyance 
was  of  a  certain  lot  of  land  situated  in  Mihvaukie,  and  con- 
tained covenants  that  they  were  seized  in  fee  of  the  lot,  and 
had  good  right  to  convey  the  same.  Whereas  it  was  averred, 
that,  in  tmth,  they  were  not  so  seized,  nor  authorized  to  con- 
vey the  premises,  and  that  thereby  Le  Roy  became  liable  to 
repay  the  $  1,800. 

Under  several  instructions  given  by  the  Circuit  Court  for  the 
Southern  District  of  New  York,  where  the  suit  was  instituted, 
the  jury  found  a  verdict  for  the  original  plaintiff,  on  which 
judgment  was  rendered  in  his  favor,  and  which  the  defendant 
now  seeks  to  reverse  by  writ  of  error.  Among  those  instruc- 
tions, which  were  excepted  to  by  the  defendant,  and  are  at  this 
time  to  be  considered,  was,  first,  that  "  the  action  of  assumpsit 
is  properly  brought  in  this  court,  upon  the  promises  of  the  de- 
fendant contained  in  the  deed,  if  any  promises  are  made  therein 
which  are  binding  or  obligatory  on  the  defendant." 

The  conveyance  in  this  case  was  made  in  the  State  of  Wis- 
consin, and  a  scrawl  or  ink  seal  was  affixed  to  it,  rather  than  a 
seal  of  wax  or  wafer.  By  the  law  of  that  State,  it  is  provided, 
that  "  any  instrument,  to  which  the  person  making  the  same 
shall  affix  any  device,  by  way  of  seal,  shall  be  adjudged  and 
held  to  be  of  the  same  force  and  obligation  as  if  it  were  actual- 
ly sealed." 

But  in  the  State  of  New  York  it  has  been  repeatedly  held  (as 
in  Warren  v.  Lynch,  6  Johns.  329)  that,  by  its  laws,  such  de- 
vice, without  a  wafer  or  wax,  are  not  to  be  deemed  a  seal,  and 
that  the  proper  form  of  action  must  be  such  as  is  practised  on 
an  unsealed  instrument  in  the  State  where  the  suit  is  instituted, 
and  the  latter  must  therefore  be  assumpsit.  12  Johns.  198 ;  2 
Hill,  544,  228;  3  Hill,  493;  1  Denio,  376;  5  Johns.  329;  An- 
drews et  al.  r.  Herriot,  4  Cowen,  508,  overruling  Meredith  v, 
Hinsdale;  4  Kent,  451;  8  Peters,  362;  Story's  Conflict  of 
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Laws,  47 ;  2  Gaines,  362.  A  like  doctrine  prevails  in  some 
other  States.  3  Gill  &,  Johns.  23^  Douglas  et  al.  v.  Oldham, 
6  N.  Hamp.  150. 

It  becomes  our  duty,  then,  to  consider  the  instruction  giyen 
here,  in  an  action  brought  in  the  Circuit  Court  in  New  York,  as 
correct  in  relation  to  the  form  of  the  remedy.  It  was  obliged 
to  be  in  assumpsit  in  the  State  of  New  York,  and  one  of  the 
counts  was  special  on  the  promise  contained  in  the  covenant. 
We  hold  this,  too,  without  impairing  at  all  the  principle,  that, 
in  deciding  on  the  obligation  of  the  instrument  as  a  contract, 
and  not  the  remedy  on  it  elsewhere,  the  law  of  Wisconsin,  as 
the  lex  loci  contractiLS,  must  govern.  Robinson  v,  Campbell,  3 
Wheat  212. 

It  IS  further  objected  here,  that  an  eviction  by  elder  and  bet- 
ter title  should  have  been  averred  in  the  declaration  before  a 
recovery  can  be  had  for  a  breach  of  warranty. 

But  such  averment  is  necessary  only  when  the  breach  is  of  a 
covenant  for  quiet  enjoyment,  &c.  14  Johns.  48.  Because,  in  a 
breach  of  the  covenant  of  seizin,  it  is  broken  at  the  time  of  the 
conveyance  if  at  all,  and  no  eviction  need  be  alleged.  4  Cranch, 
421 ;  4  Kent's  Com.  474,  note. 

Here  it  virtually  appears  that  the  original  defendant  was  not 
seized.  Little  attempt  is  made  to  show  that  he  was ;  and  tlie 
title,  so  far  as  disclosed  in  the  evidence,  could  aot  have  been  in 
him  or  his  grantors. 

It  is  likewise  contended,  that,  if  a  covenant  legally  existed 
in  this  case,  and  was  broken,  assumpsit  lies  to  recover  back  the 
money.  That  form  of  action  seems  at  times  justified  on  gen- 
eral principles,  beside  the  rule  that  in  New  York  the  remedy 
must  be  assumpsit  on  an  instrument  like  this.  9  Mees.  &  Wels. 
54;  4  Man.  io  Grang.  11 ;  5  Adolph.  &  Ell.  433 ;  6  Bast,  241. 
To  this  the  chief  objection  urged  is,  that  neither  assumpsit  nor 
covenant  will  lie,  in  case  no  covenant  whatever  was  made  or 
broken.  3  Bos.  &  Pul.  170;  2  Johns.  Ch.  515;  4  Kent,  474; 
3  Ves.  235. 

But  as  the  facts  here  do  not  require  a  decision  on  this  last 
point,  none  is  given. 

The  next  instruction  to  which  the  original  defendant  object- 
ed, and  which  is  the  chief  and  most  difficult  one  that  can  prop- 
erly be  considered  by  us,  under  the  present  bill  of  exceptions,  is, 
that  the  power  of  attorney  by  Le  Roy  and  his  wife  to  Starr, 
their  agent,  was  broad  enough  to  confer  upon  him  "authority 
to  give  a  deed  of  the  land  with  covenant  of  warranty." 

This  power  of  attorney  is  given  in  extenso  in  the  statement 
of  the  case.     It  appears  from  its  contents,  that  Le  Roy,  after 
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aathorizing  Starr  to  invest  certain  moneys  in  lands  and  real  ee- 
tate  in  some  of  the  Western  States  and  Territories  of  the  United 
States,  at  the  discretion  of  the  said  Starr,  empowered  him  "  to 
contract  for  the  sale  of,  and  to  sell,  either  in  whole  or  in  part, 
the  lands  and  real  estate  so  purchased  hy  the  said  Starr,"  and 
''  on  such  terms  in  all  respects  as  the  said  Starr  shall  deem  most 
advantageous."  Again,  he  was  authorized  to  execute  <'  deeds  of 
conveyance  necessary  for  the  full  and  perfect  transfer  of  all  our 
respective  right,  title,"  &c.,  "as  sufficiently  in  all  respects  as  we 
ourselves  could  do  personally  in  the  premises,"  "  and  generally, 
as  the  agent  and  attorney  of  the  said  Jacob  Le  Roy,"  to  sell 
"on  such  terms  in  all  respects  as  he  may  deem  most  eligible." 

It  would  be  difficult  to  select  language  stronger  than  this  to 
justify  the  making  of  covenants  without  speciifying  them  eo 
nomine.  When  this  last  is  done,  no  question  as  to  the  extent 
of  the  power  can  arise,  to  be  settled  by  any  court.  But  when, 
as  here,  this  last  is  not  done,  the  extent  of  the  power  is  to  be 
settled  by  the  language  employed  in  the  whole  instrument,  (4 
Moore,  448,)  aided  by  the  situation  of  the  parties  and  of  the 
property,  the  usages  of  the  country  on  such  subjects,  the  acts 
of  the  parties  themselves,  and  any  other  circumstance  having  a 
legal  bearing  and  throwing  light  on  the  question. 

That  the  language  above  quoted  from  the  power  of  attorney 
is  sufficient  to  cover  the  execution  of  such  a  covenant  would 
seem  naturally  to  be  inferred,  first,  from  its  leaving  the  terms 
of  the  sale  to  be  in  all  respects  as  Starr  shall  deem  most  advan- 
tageous. "  Terms  "  is  an  expression  applicable  to  the  convey- 
ances and  covenants  to  be  given,  as  much  as  to  the  amount  of, 
and  the  time  of  paying,  the  consideration.  Rogers  v.  Eneeland, 
10  Wendell,  219.  To  prevent  misconception,  this  wide  discre- 
tion is  reiterated.  The  covenants,  or  security  as  to  the  title, 
would  be  likely  to  be  among  the  terms  agreed  on,  as  they 
would  influence  the  trade  essentially,  and  in  a  new  and  unset- 
tled country  must  be  the  chief  reliance  of  the  purchaser. 

To  strengthen  this  view,  the  agent  was  also  enabled  to  exe- 
cute conveyances  to  transfer  the  title  "  as  sufficiently  in  all  re- 
spects as  we  ourselves  could  do  personally  in  the  premises." 
And  it  is  manifest,  that  inserting  certain  covenants  which 
would  run  with  the  land  might  transfer  the  title  in  some 
events  more  perfectly  than  it  would  pass  without  them ;  and 
thatj  if  present  "  personally^"  he  could  make  such  covenants, 
and  would  be  likely  to  if  requested,  unless  an  intention  existed 
to  sell-  a  defective  title  for  a  good  one,  and  for  the  price  of  a 
good  one.  It  is  hardly  to  be  presumed  that  any  thing  so  cen- 
surable as  this  was  contemplated. 


JANUARY   TERM,    1850.  467 

L«Roj  V.  B«ftrd. 

Again,  his  authority  to  sell,  "  on  such  tenns  in  all  respects  as 
he  may  deem  most  eligible,"  might  well  be  meant  to  extend  to 
a  term  or  condition  to  make  covenants  of  seizin  or  warranty,  as 
without  such  he  might  not  be  able  to  make  an  eligible  sale,  and 
obtain  nearly  so  large  a  price. 

Now  all  these  expressions,  united  in  the  same  instrument, 
would  primd  fade,  in  common  acceptation,  seem  designed  to 
convey  full  powers  to  make  covenants  like  these.  And  although 
a  grant  of  powers  is  sometimes  to  be  construed  strictly,  (Com. 
Dig.,  Paiar,  B.  1  and  c.  6 ;  1  Bl.  R.  283,}  yet  it  does  not  seem 
fit  to  fritter  it  away  in  a  case  like  this,  by  very  nice  and  meta- 
physical distinctions,  when  the  general  tenor  of  the  whole  in- 
strument is  in  favor  of  what  was  done  under  the  power,  and 
when  the  grantor  has  reaped  the  benefit  of  it,  by  receiving  a 
large  price  that  otherwise  would  probably  never  have  been  paid. 
Nind  V.  Marshall,  1  Brod.  <k  Bingh.  319 ;  10  Wendell,  219, 252. 
This  he  m«r^t  refund  when  the  title  fails,  or  be  accessory  to  what 
seems  fraudulent.  1  J.  J.  Marsh.  292.  Another  circumstance 
in  support  of  the  intent  of  the  parties  to  the  power  of  attorney 
to  make  it  broad  enough  to  cover  warranties,  is  their  position  or 
situation  as  disclosed  in  the  instrument  itself.  Solly  v.  Forbes, 
4  Moore,  448.  Le  Roy  resided  in  New  York,  and  Starr  was  to 
act  as  his  attorney  in  buying  and  selling  lands  in  the  ^'Western 
States  and  Territories,"  and  this  very  sale  was  as  remote  as 
Milwaukie,  in  Wisconsin.  For  aught  which  appiears,  Le  Roy, 
Beard,  and  Starr  were  all  strangers  there,  and  the  true  title  to 
the  soil  little  known  to  them,  and  hence  they  would  expect  to 
be  required  to  give  warranties  when  selling,  and  would  be  like- 
ly to  dediand  them  when  buying. 

The  usages  of  this  country  are  believed,  also,  to  be  very  uni- 
form to  insert  covenants  in  deeds.  In  the  case  of  the  Lessee 
of  Clarke  v.  Courtney,  6  Peters,  349,  Justice  Story  says, — 
"  This  is  the  common  course  of  conveyances  ";  and  that  in  them 
'<  covenants  of  title  are  usually  inserted."  See  also  6  Hill,  338. ' 
Now,  if  in  this  power  of  attorney  no  expression  had  been  em- 
ployed beyond  giving  an  authority  to  sell  and  convey  this  land, 
saying  nothing  more  extensive  or  more  restrictive,  there  are 
cases  which  strongly  sustain  the  doctrine,  that,  from  usage  as 
well  as  otherwise,  a  warranty  by  the  agent  was  proper,  and 
would  be  binding  on  the  principal. 

It  is  true,  that  some  of  these  cases  relate  to  personal  estate, 
and  some  perhaps  should  be  confined  to  agents  who  have  been 
long  employed  in  a  particular  business,  and  derive  their  author- 
ity by  parol,  no  less  than  by  usage ;  and'  consequently  may  not 
be  decisive  by  analogy  to  the  present  case.    3  D.  &  E.  757; 
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Helyear  v.  Hawke,  5  Es.  Ca.  72,  note ;  Pickering  v.  Bush,  15 
East,  45 ;  2  Camp.  N.  P.  6B5 ;  6  Hill,  338 ;  4  D.  &  E.  177. 

So  of  some  cases  which  relate  to  the  quality,  and  not  the 
title,  of  the  property.  Andrews  v.  Eneeland,  6  Coweu,  354; 
The  Monte  Allegre,  9  Wheat.  648 ;  6  Hill,  338. 

But  where  a  power  to  sell  or  convey  is  given  in  writing,  and 
not  aided,  as  here,  by  language  conferring  a  wide  discretion ;  it 
still  must  be  construe!  as  intending  to  confer  all  the  usual 
means,  or  sanction  the  usual  manner  of  performing  what  is  in- 
trusted to  the  agent.  10  Wendell,  218;  Howard  v,  Baillie,  2 
H.  Bl.  618 ;  Story  on  Agency,  p.  58 ;  Dawson  v.  Lawly,  6  Es. 
Ca.  65 ;  Ekins  v,  Maclish,  Ambler,  186 ;  Salk.  283 ;  JeflFrey  v. 
Bigelow,  13  Wendell,  527;  6  Cowen,  359.  Nor  is  the  power 
confined  merely  to  "  usual  modes  and  means,"  but,  whether  the 
agency  be  special  or  general,  the  attorney  may  use  appropriate 
modes  and  reasonable  modes ;  such  are  considered  within  the 
scope  of  his  authority.  6  Hill,  338;  2  Pick.  345;  Bell  on 
Com.  L.  410 ;  2  Kent's  Com.  618  ;  Vanada  v.  Hopkins,  1  J.  J. 
Marsh.  287;  Sandford  v.  Handy,  23  Wendell,  268.  We  have 
already  shown,  that,  under  all  the  circumstances,  a  covenant  of 
warranty  here  was  not  only  usual,  but  appropriate  and  reason- 
able. 

Again,  "  all  powers  conferred  must  be  construed  with  a  view 
to  the  design  and  object  of  them."  1  J.  J.  Marsh.  287.  Here 
that  design  was  manifestly  in  the  discretion  of  the  agent,  to  sell 
as  he  might  deem  most  advantageous.  Again,  if  a  construction 
be  in  some  doubt,  not  only  may  usage  be  resorted  to  for  expla- 
nation, (Story  on  Agency,  p.  73 ;  5  D.  &  E.  564,)  but  the  agent 
may  do  what  seems  from  the  instrument  plausible  and  correct ; 
and  though  it  turn  out  in  the  end  to  be  wrong,  as  understood 
by  the  principal,  the  latter  is  still  bound  by  the  conduct  of  the 
agent.  Lomax  t?.  Cartwright,  3  Wash.  C.  C.  151;  2  ib.  133; 
4  ib.  551 ;  6  Coiyen,  358,  in  Andfews  t?.  Kneeland.  Because 
the  person  who  deals  with  the  agent  is  required  like  him  to 
look  to  the  instalment  to  see  the  extent  of  the  power  (7  Bam. 
&  Cres.  278 ;  1  Peters,  290) ;  and  if  it  be  ambiguous,  so  as  to 
mislead  them,  the  injurious  consequences  should  fall  on  the 
principal,  for  not  employing  clearer  terms.  2  Barn.  &.  Aid. 
143,  in  Baring  v.  Corrie ;  1  Peters,  290 ;  Courcier  v.  Ritter,  4 
Wash.  C.  C.  551 ;  23  Wendell,  268. 

In  the  next  place,  the  acts  of  the  parties  themselves  tend 
hete  to  strengthen  the  construction  of  the  words  in  the  power, 
so  as  to  authorize  a  warranty,  and  these  acts,  it  is  competent  to 
consider  in  order  to  remove  doubt.  17  Pick.  222;  1  Metcidf, 
378 ;  Paley  on  Agency,  198 ;  Mechanics'  Bank  of  Alexandria  v. 
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Bank  of  Columbia,  6  Wheat.  326 ;  and  Bac.  Abr.  Covenant^  P. ; 
6  D.  &  E.  564;  1  Greenleaf  on  Ev.'^293. 

The  agent's  acts  on  this  subject  are  strong.  He  constraed 
the  instrument  as  if  empowering  him  to  make  the  warranty, 
and  made  it  accordingly.  He  was  to  gain  nothing  for  himself 
by  such  a  course,  if  wrong,  and  does  not  appear  to  have  done  it 
coUusively  with  any  body.     2  Bro.  Gh.  638. 

The  principal,  too,  when  asked  for  redress,  and  when  corre- 
sponding on  the  subject,  does  not  appear  to  have  set  up  as  a  de- 
fence, that  he  did  not  intend,  by  this  instrument,  to  authorize  a 
conveyance  with  warranty.  On  the  contrary,  for  some  time  he 
conducted  himself  towards  both  the  agent  and  the  plaintiff,  as 
if  he  had  meant  covenants  should  be  made«  14  Johns.  238 ; 
All  Saints  Church  v.  Lovett,  1  Hall,  191. 

Finally,  the  decided  cases  on  this  question,  though  in  some 
respects  contradictory,  present  conclusions  as  favorable  to  this 
construction,  as  do  the  peculiar  language  used  in  the  power  and 
the  weight  of  analogy.  See  23  Wendell,  260,  267,  268 ;  Nel- 
son 17.  Cowring,  6  Hill,  336 ;  Vanada  v.  Hopkins's  Ad.,  1  J.  J. 
Marsh.  293;  13  Wendell,  521,  Semhle. 

Some  earlier  cases  were  contra.  Nixon  v.  Hyserott,  5  Johns. 
68;  Van  Eps  i7.  Schenectady,  12  Johns.  436;  and  Ketchum  v, 
Evertsou,  13  Johns.  365 ;  7  Johns.  390. 

But  in  these  the  power  was  merely  to  give  a  deed  of  a  cer- 
tain piece  of  property,  and  could  be  construed  as  it  was,  with- 
out directly  impugning  our  views  here.  Whereas,  in  the  pres- 
ent case,  the  power  was  manifestly  broader  in  terms  and  design. 
Wilson  V.  Troup,  2  Cowen,  195 ;  6  Cowen,  357. 

The  earlier  cases  in  New  York,  bearing  on  this  subject,  are 
also  considered  by  its  own  courts  as  overruled  by  the  later 
ones.     Bronson,  J.,  in  6  Hill,  336. 

It  may  be  proper  to  add,  that  the  general  conclusions  to 
which  we  have  arrived  are  more  satisfactory  to  us,  if  not  more 
right,  because  they  accord  with  what  appears  to  be  the  justice 
of  the  case,  which  is,  that  the  plaintiff  should  not  keep  money 
which  would  probably  not  have  been  obtained  except  by  these 
very  covenants,  and  which  it  must  be  inequitable,  therefore,  to 
retain  and  at  the  same  time  avoid  the  covenants. 

The  judgment  below  is  affirmed. 

Mr.  Justice  McLEAN  dissented. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  South- 
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em  District  of  New  Tork|  and  was  ai^ed  by  counsel.  On 
consideration  whereof,  it  is  now  here  ordered  and  adjudged  by 
this  court,  that  the  judgment  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs,  and  dam- 
ages at  the  rate  of  six  per  centum  per  annum. 


GxoBGB  D.  Prentice  and  Geobgs  W.  Weissingbx,  Copahtnbxs 
DOING  Business  undkb  the  Style  and  Fiem  of  Psenticx  dc 
Weissingee,  Plaintiffs  in  ebeox,  e.  Platoff  Zane's  Adkinis- 

TRATOB. 

Where,  in  a  epedal  rerdiet,  the  eseential  hcta  are  not  distinctly  foond  by  tfie  juy, 
•Ithongh  there  is  sufficient  evidence  to  esublish  them,  this  court  will  not  render  a 
judgment,  bat  remand  the  canse  to  the  ooort  below  ibr  a  vtmin^flteUu  dt  hmw. 

Tnerefore,  where  a  suit  wis  brought  bj  an  indorsee  upon  a  pronussoiy  note,  end  the 
special  verdict  found  that  the  original  consideration  of  the  note  was  fraudulent  on 
tne  part  of  the  payee,  but  omittea  to  find  whether  the  holder  bad  given  a  valoaUe 
oonsideration  for  it  or  received  it  in  the  regular  coarse  of  business,  and  the  oonrt 
below  gave  judgment  for  the  defendant,  this  court  could  not  decide  whether  that 
judgment  was  erroneous  or  not,  and  would  have  been  compelled  to  remand  the 
case. 

But  the  parties  below  agreed  to  sabmit  the  cause  to  the  coort,  both  on  Ae  fliets  and 
the  law.  This  court  must  presume  tiiat  the  court  below  founded  its  judffment 
upon  proof  of  the  hct  as  to  the  manner  in  which  the  holder  received  it,  and  most 
therefore  affirm  the  judgment  of  the  court  below. 

This  case  was  brought  up  by  writ  of  error  from  the  District 
Court  of  the  United  States  for  the  Western  District  of  Virginia. 

In  1836,  Platoff  Zane,  a  citizen  of  Yirginia,  being  in  Penn- 
sylvania, executed  the  following  promissory  note :  — 

"  $  6,437i^o%.  Philadelphia,  November  28th,  1836.  Five 
years  after  date,  I  promise  to  pay  to  the  order  of  James  H. 
Johnson,  five  thousand  four  hundred  and  thirty-seven  ^^  dol- 
lars, without  defalcation,  for  value  received.     Platoff  Zane." 

On  some  day  afterwards  (the  record  did  not  show  when),  this 
note  was  indorsed  in  blank  by  Johnson,  the  payee,  and  deliv- 
ered to  John  Stivers,  who  handed  it  over  to  Prentice  &  Weis- 
singer,  without  putting  his  own  name  upon  it. 

On  the  8th  of  May,  1840,  Prentice  &  Weissinger  filed  a  bill 
before  the  Honorable  George  M.  Bibb,  judge  of  the  Louisville 
Chancery  Court  in  Kentucky,  against  the  above-named  John 
Stivers  and  one  John  Thomas.  The  bill  stated,  that  the  com- 
plainants and  Thomas  were  sureties  for  Stivers  as  principal  in  a 
debt  which  Stivers  owed  to  the  Bank  of  Louisville,  that  the 
complainants  had  paid  the  debt,  and  now  required  Thomas  to 
contribute  one  half. 
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On  the  16th  of  Jnney  1840,  Thomas  answeiod,  and  also  filed 
a  cios»-b]ll.  He  alleged  that  Stirers  had  jdaeed  in  the  hands . 
of  IVentice  A  Weissinger  a  large  amount  of  aecnritiesy  and  r»* 
qniied  an  exhibition  thereof.  Weissinger  answered  the  cross- 
bill, and  gave  in  a  list  of  these  ascarities,  amongst  which  was 
Zane's  note ;  to  which  was  attached  the  remark,  that  they  had 
received  notice  that  the  note  would  be  defended  on  the  ground 
of  no  consideration.  The  answer  also  oflhred  to  trandfer  att 
the  securities  to  Thomas  for  eighty  per  cent,  of  their  amount, 
averring  a  belief  of  their  insufficiency  to  pay  the  debt 

Here  these/proceedings  in  chancery  stopped. ^ 

On  the  7th  of  November,  1845,  Prentice^  Weissinger,  citixens 
of  Louisville,  Kentucky,  brought  an  action  of  debt  against  Zane, 
in  the  District  Court  of  the  United  States  for  the  Western  Dis- 
^ict  of  Yiisinia,  upon  the  above-mentioned  promissory  note. 

The  deuindmi  {deeded  nil  dsisi,  and  the  case  went  to  a 
jury,  who  found  a  special  verdict.  Before  reciting  this,  it  may 
be  mentioned  that  the  deposition  of  Jacob  Anthony,  tlmein  re- 
ferred to,  proved  that  the  note  in  question  was  passed  by  Sti- 
vers to  Prentice  A  Weissinger,  to  indemnify  them  for  money 
paid  by  them,  as  his  indorsers,  in  bank. 

The  jury  say,  that  they  find  that  the  note  in  these  wcnrds — 
<<|5,437iVV-  Philadelphia,  November  28th,  1836.  Five  years 
after  date,  I  promise  to  pay  to  the  order  of  James  H.  Johnson, 
five  thousand  four  hundred  and  thirty-seven  -fff  dollus,  with- 
out defalcation,  for  value  received.  Platoff  Zane  *^  — was  made 
by  the  defendant,  and  delivered  to  the  payee,  at  the  date 
thereof,  at  Phfladelphia,  in  the  State  of  Pennsylvania,  and  that 
said  note  was  indorsed  by  the  payee,  and  delivered  by  him,  so 
indorsed,  to  one  John  Stivers,  at  the  city  of  Louisville,  in  the 
State  of  Kentucky,  before  the  maturity  thereof;  that  there  has 
not  been  any  evidence  submitted  to  us  that  mid  Stivers  paid 
value  thetefcv,  or  that  there  was  any  considemtion  for  such  in- 
dorsement, unless  the  same  ought  to  be  inferred  from  the  mat- 
ters herein  stated ;  but  should  the  court  be  of  opinion  that,  • 
from  the  ftcts  and  evidence  herein  found,  the  jury  ought  to 
presume  that  ^said  indorsement  to  said  Stivers  was  made  for  a 
valuable  consideration,  then  we  find  that  the  same  was  made 
for  full  value  received  by  the  payee  from  said  Stivers  therefor; 
otherwise  we  find  that  the  same  was  made  without  any  con- 
sidemtion or  value  therefor.  And  we  further  find,  that  said 
Stivers  afterwards,  but  before  the  said  note  became  payable, 
delivered  the  same  (indorsed  in  blank  by  the  payee  as  afore- 
said, but  not  indorsed  by  the  aaid  Stivers)  to  the  plaintiffs,  at 
the  city  of  Louisville  aforesaid,  for  the  purposes  and  upon  the 
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consideration  shown  in  the  deposition  of  Jacob  Aiithony,  and 
the  record  of  a  bUi,  answer,  and  cross-bill  and  answers ;  which 
deposition  and  record  are  in  the  wor^s  and  figures  following,  to 
wit :  (The  deposition  and' record  wer^  then  set  forth  in  extenso, 
and  the  special  verdict  proceeded  thtis:) 

We  further  find,  that  the  consideration  of  said  note  was 
fraudulent  on  the  part  of  the  payee,  aad  such  that,  the  payee 
could  not  recover  against  the  maker  upon  said  note. 

But  we  further  find,  that  the  plaintiffs  had  no  notice  of  the 
fraudulent  consideration  of  said  note  at  or  before  the  time  thd 
same  was  delivered  to  them  as  aforesaid. .   ' 

And  we   find  that  the  defendant,  since  the  institution  of  j 

this  suit,  has  duly  ^rved  the  plaintiffs  with  a  notice  in  the  ' 

following  woi*ds,  to  wit :  — 

"  An  action  of  debt,  in  the  District  Coutt  of  the  United  States  j 

for  the  Western  District  of  Virginia,  between  ! 

"  Pii£ia*iCE  &  WcissiNOER,  Plaint^Ss,  }  . 

and  >. 

Platoff  Zane,  Defendant.        .    j 
'^  The  defendant  in  this  suit  will  offer  evidence  to  show,  and 
will  insist  at  the  trial,  that  the  note  described  in.  the  declaration 
was  obtained  from  him,  said  defendant;  by  the.  payee  thereof,  I 

by  means  of  misrepresentation  and   fraud,  and  without  any^  , 

value  having  been  received  therefor  by  said  defendant,  and  will  i 

require  the  plaintiffs  to  prove  at  the  trial  the  consideration,  if. 
any^  paid  by  them,  or  the  previous  holder  or  holders  thereof, 
for  the  same,  and  the  time  and  manner  in  which  they  became 
possessed  of  said  note.     Yery  respectfully,  &c., 

"Platoff   Zane, 
By  Jacob  &  Lamb,  his  Attorneys, 
'<  To  Messrs.  Prentice  &  Weissinger." 

"  Due  service  of  above  admitted. 

"  M.  C.  Good,  Attorney  far  Plaintiffs^ 

We  further  find  the  statute  of  PennsylvaQi^i  in  force  within 
that  State  at  the  time  of  the  execution  of  said  note,  and  the 
indorsenxent  thereof  and  delivery  of  the  samje  to  the  plaintiffs 
as  aforesaid,  in  these  wordis :  —  . 

"  Act  of  27th  February,  1797.  — 4  Dallas,  102;  3  Smith,  278, 

"  An  Act  to  devise  a  palrticular  Form  of  Profhissory  Notes  not 
liable  to  any  Plea  of  Defalcation  or  Set-off. 

"  6.  Sec.  1.  All  notes  in  writing,  commonly  called  promiis- 
8ory  notes,  bearing  date  in  the  city  or  county  of  ^Philadelphia, 
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whereby  any  person  or  persons,  bodi^  pplitic  or  corporate,  qr 
copartnership  in  trade,  shall  promise  to  pay,  or  cause  to  be  paid, 
to  any  other  jwrson  9r.  person^.  b9dies  politic  or  corporate,  or 
copartnership  in  trade,  and  to  the  order  of  the  payee  for  value 
in  account,  or  fbr  value  received,  and  m  the  body  of  which 
the  words  ^  withoiA  defalcation,' «ir  ^without  set-off,'  shall'be  in- 
serted, shall  be  held  by  the  indorsees  discharged  irom  any 
claim  of  defalcfation  or  set-off  by  the  drawers,  or  indorsers 
thereof;  arid  the  indorsees  shall  be  entitled  to  recover  against 
the  dirawer  and  indorsers  such  sums  as,  on  the  &oe  of  the  said 
notes,  or  by  indorsements  thpreon,  shall  appear  to  be  due :  Pro- 
vided always,  that  in  every  action  brought  by  the  holder  of 
any  such  note,  whether  against  the  drawer  or  indorsers,  the 
defendant  may  set  off  and  defalk  so  far  as  the  plaintiffs  shall  be 
justly  indebted  to  hixH  in  account  by  bonds,  specially,  or  other- 
wise." 

(See  8  Serg.  &  Rawle,  481,  aqd  posted  notes.) 

"  A  copy  from  a  copy  filed  in  my  office. 

"  Teste :  Alexander  T.  Liiduet,  Ofcrib," 

And  if  the  law  be  for  the  plaintiffs,  then  we  find  for  them 
the  sum  of  $  £,437.60,  the  debt  ia  the  declaration  mentioned, 
with  interest .  thereon  at  the  rate  pf  six  per  cent,  per  annum 
f^om  the  1st  day  of  December^  1841,  till  paid.  But  if  the  law 
be  fbr  the  defendant,  then  we  find  for  the  defendant. 

T.  W.  Habrison. 

.  And  because  the  court  will  consider  of  what  judgment  should 
.be  rendered  upon  the  verdict  aforesaid,  time  is  taken  until  to- 
inorrow. 

Memorandum.  Upon  the  trial  of  this  cause,  the  parties,  by 
their  attorneys,  filed  a  written  agreement  in  the  words  follow- 
ing, to  wit:  —  "And  the  parties  agree  that' the  court,  in  deciding 
upon  the  foregoing  verdict,  shall  look  to  and  regard  the  decis- 
ions of  the  courts  of  the  State  of  Pennsylvania,  as  found  in  the 
several  printed  volumes  of  the  reports  thereof,  to  avail  as  much 
as  if  the  same  were  found  by  said  verdict,  and  to  have  such 
weight  as  in  the  judgment  of  th^  court  they  ought  to  have ; 
and  the  parties  further  agree  to  waive  all  objections  to  said 
verdict  on  account  of  its  finding  in  part  evidence,  and  not  fact. 
And  that  the  court,  in  deciding  thereupon,  may  make  all  just 
inferences  and  conclusions  of  fact  and  law  from  the  evidence  and 
facts  therein  stated,. and  the  decisions  aforesaid,  which,  in  the 
opinion  of  th^  court,  a  jury  ought  to  draw  therefrom,  if  the  same 
were  submitted  to  them  upon  the  trial  of  this  cause ;  and  that 
40* 
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this  agieement  is  to  be  made  part  of  the  reeocd  in  tiui 
suit 

<<  M.  C.  Ooop,  Attorney  Jnr  Pkdni^B. 
Jacob  A  Lamb,  AUorneffsJbr  Defmdami.^ 

Which  agreement  is  ocdered  to  be  made  a  part  of  the  lecoid 
in  this  mit 

On  the  9th  of  September,  1846,  the  District  Ck>art  pro- 
nonnced  the  following  judgment,  vii : — *<  The  mattem  of  lav 
arising  npon  the  special  rcnrdict  in  the  cause  being  argued  at  a 
former  teem  of  this  court,  and  the  court  having  maturely  con^ 
aidered  thereof,  it  seems  that  the  law  is  for  the  defendant 

A  writ  ef  error  brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Badger  and  Mr.  Sibbf  for  the  plain- 
tifls,  and  Mr.  Ewing^  for  the  defendant 


The  points  raised  by  Mr.  Sibb^  for  the  plaintiffs  in 
I  the  following. 

'  The  legal  right  of  the  plaintiffii  to  have  judgment  for  the 
sum  ezpmsed  in  the  note  stands,  —  Ist,  upon  the  effect  of  the 
act  of  1797,  as  declared  in  the  title,  body,  soul,  and  spirit  of 
the  act  itself;  2dly,  upon  principles  well  estabUshed  by  ad- 
judged cases,  which  confirm  and  fortify  their  right 

I.  The  true  meaning  and  effect  of  that  act,  to  be  collected 
from  the  expressions  of  the  act  itself,  stand  in  the  foreground. 

It  may  be  useful,  and  will  be  acccvding  to  the  usages  of  the 
sages  of  the  law  in  expounding  statutes,  to  look  into  the  old 
law,  the  inconveniences  and  grievances  arising  under  it,  there- 
by the  better  to  understand  the  remedy  intended  by  the  new 
law,  so  that  the  mischie&  may  be  suppressed,  and  the  remedy 
advanced. 

The  Legislature  of  Pennsylvania,  on  the  28th  May,  1715, 
passed  '<An  act  for  the  assigning  of  bonds,  specialties,  and 
promissory  notes."  (1  State  Laws,  p.  77.)  The  inconvenien- 
ces growing  out  of  the  provisions  of  that  act,  in  the  remedies 
allowed  to  assignees,  will  be  sufficiently  understood,  for  all  the 
present  purposes,  by  looking  into  the  decisions  of  the  courts  in 
these  cases,  viz.:  —  Wheeler,  Assignee,  v.  Hughes,  in  1776  (1 
Dallas,  23);  M'Cullough,  Assignee,  v.  Houston,  in  1789  (1 
Dallas,  441) ;  StiUe  v.  Lynch,  in  1792  (2  DaUas,  194). 

By  these  decisions  it  appears  that  the  statute  of  3  and  4  Anne, 
chap.  9,  respecting  assignments,  was  not  considered  as  in  force, 
ex  proprio  vigore,  in  Pennsylvania ;  and  that  the  act  of  Penn- 
sylvania of  1715  differed  materially  from  the  statute  of  Anne, 
especially  in  omitting  to  allow  promissory  notes  to  be  nego- 
tiated and  assigned  in  like  manner  as  bills  of  exchange. 
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The  aarignee  took  the  aMgnment  of  a  hond,  specialty,  on 
promissory  note,  under  the  act  of  1715,  at  his  peril,  and  stood  in 
the  plaee  of  the  payee,  **90  as  to  let  in  every  defalcation  which 
the  obligor  had  against  the  payee  at  the  time  of  the  assign- 
ment, or  notice  of  the  assignment'*  "  The  only  intent  of  the 
act  being  to  enable  the  assignee  to  sue  in  his  own  name,  waid 
pteyent  die  obligee  from  releasing  after  assignment,"  (1  Dall. 
88,)  "  subject  to  all  equitable  conndeiations  to  wjiich  the  same 
was  subject  in  the  hands  of  the  original  payee.''  (1  Dallas,  444) 

In  Stille  V.  Lynch,  2  Dallas,  194,  the  maker  of  a  promis- 
sory note  was  permitted,  in  an  action  by  the  indorsee,  to  set  up 
in  defence,  that  the  note  was  without  any  consideration.  This 
trial  was  bad  at  the  September  term  of  that  court,  in  the  year 
1792. 

On  the  30th  of  March,  1793,  the  L^idature  of  Ptansyi- 
Tania  passed  an  act,  (3  DaUas's  State  Laws,  p.  329,)  by  which 
promissory  notes  discounted  at  the  Bank  of  Pennsylvania  were 
placed  upon  the  footing  of  foreign  bills  of  exchange,  except  as 
to  damages.  Whereby  such  discounted  notes  became  die* 
charged,  in  the  hands  of  the  indorsee,  from  any  plea  of  defid- 
eation.  or  set-off  on  account  of  the  transactions  between  the 
mginal  parties.  But  similar  notes,  ^ot  discounted  at  bank, 
were  in  die  hands  of  indorsees,  under  the  act  of  1715,  subject 
to  all  equities  existing  between  the  original  parties  at  tfie 
time  of  the  assignment,  or  notice  of  the  assignment"  * 

Such  peculiar  rfghts,  privileges,  and  immunities,  eigoyed  by 
the  Prcwident,  Directors,  and  Ck>mpany  of  the  Bank  of  Pennsyl- 
vania, havmg  their  office  of  discount  and  deposit  in  the  city  of 
Philadelphia,  but  not  accorded  to  others  dealing  in  like  prom- 
issory notes,  and  doing  business  in  the  vicinage  of  the  bank 
and  within  the  sphere  of  its  influence,  were  inconveniences  and 
grievances.  Such  differences  and  privileged  anomalies,  grow- 
ing out  of  the  positive  acts  of  legislation  oy  the  State  of  Penn- 
sylvania, called  for  some  remedy. 

Such  were  the  old  laws  and  their  effects,  when  the  act  of 
1797  was  passed,  '*  to  devise  a  particular  form  of  promissory 
notes,  not  subject  to  any  plea  of  defalcation  or  set-off.  This 
act,  in  its  title  and  body,  manifests  the  intent  of  the  Legislature 
to  enable  the  community  to  make  for  themselves  promissory 
notes,  which  Aould  be  thereafter  creditable,  merchantable,  ne- 
gotiable, indorsible,  and  circulated  according  to  the  pneral 
principles  acid  usages  of  the  mercantile  law,  not  subject,  in 
the  hands  of  indorsees,  band  JIde  and  for  value,  to  any  defidcar 
tion  or  set-off,  not  warranted  by  the  established  principles  of 
the  law  merchant . 
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■•'■'  Tiieform  devised  coiitains,  to  the  full,  the  teims  to  impart 
.the  chanu^eristiea  and  qualities  of  negotiable  meicantite  pa- 
«]3er)  expressed  BMnplj:  and  aptly,  in  words  well  known  to  the 
'lnw  merbhant,  jnd  intelligible  to  a  common  luiderstanding. 
Thd  notes  are4o  bear  date  in  the  city  or  connty.of  Philadel- 
Iphia,  to  pcomiee  to  pay  moi^ey,  toexpiess  the  sum  to  be  pay- 
able ?to  order/'  to  express  "for  value >ireceived/'  and  to  be 
payable  '^w^hout  defalcation."     Such  notes,  the  act  declares, 
"shall  be  tield  by  the  indorsees  dischailged  from  any  claim  of 
defiedcation  or  set-off  by  the  drawers  or  indorsers  thereof." 
.j;(  That  no  ambiguity  might  exist  as  to  *what  was  meant  by 
•f<  defalcation,"  that  not  a  ioop  might  remain  whereon  lo.  hang 
'ft  doubt  to  be  solved  by  construction,  the  act  has supeiadded, 
— "  And  the  indorsees  shall  be  entitled  to  recover  against  the 
•diBwer -and  indorsers  such  'Sum  as  on  the  face  of  the  skid  notes, 
inr  by  indorsements  thereon,  ^all  appear  to  be  due." 
'    The  explanation  proceeds, —^ "  Provided,  always,  thai  in 
evBry  action  by  the  holder  of  any  such  note,  whether  against 
the  draweror  indorsers,  the^defendant  may  set-off  and  defiedk, 
80  far;  as  the  plaintiffs  shall  be  indebt^  justly  to  him  in  ac- 
eount  by  boncb,  specialty,  or  otherwise."  • 

The  proviso  subjects  every  holder  for  hil  own  acts,  and  no 

;fajther.     The  first  position  and  body  to  which  the  proviso  is 

•al^pended  discharges  the  indorsee  from  any  difficulty  arising 

out  of  matters  inter  alios  aotaj  not  disclosed  by  the  instrument 

its^f, — not  made  known  to  the  indorsee  before  he  made  a  fair 

■jsoquest  of  the  note  for  value. 

;  II.  Upon  the  authority  of  adjudged*  cases,,  the  right  of  the 

plaintiffs  is  confirmed  and  fortified  against  the  defence  set  up. 

(The  counsel  then  referred  to  the  following  English   an- 

jthorities: — 2  Burr.  276;  Bla.  Com.,  book  2,  chap.  30,  p.  470; 

4  Term  Rep.  148.    Pennsylvania  authorities :  — ^4  Dallas,  370 ; 

5  Binney,  469;  I  Serg.  JD  Rawle,  160;  9  Serg.  &  Rawie,  193. 
And  a  number  of  English  cases,  to  show  that  the  "general 
mercantile  law"  was  in  harmony  with  these  decisions.) 

In  Lickbarrow  v.  Mason,  2  Term  Rep.  71,  Justice  Ashurst 
8(4ted  the  law  to  be, -—"  As  between  the  drawer  and  payee, 
the  consideration  may  be  gone  into;  yet  it  cannot  be  between 
drawer  and  an  indorsee ;  and  the  reason  is,  it  would  be  en- 
abling either  of  the  original  parties  to  assist  in  a  fraud." 

This  same  distinction  between  a  defence  impeaching  the 
consideration,  in  actions  between  the  original  parties,  in  which 
case  it  is  admissible,  and  actions  by  indorsees  and  in  which 
case  such  defence  cannot  be  admitted,  was  adjudged  in  these 
cases:  —  Snelling  v.  Briggs,  and  Collett  v.  Griffith,  Bull.  N.  P. 
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274;  Paget  De  Bras  v.  Forbes  &;  Gregory,  1  Bsap^  N.  P.  Cases,. 
L19;  United  States  v.  Baak  of  the  Metropolis,  16  Peters,  393 ; 
Swift  V.  Tyson,  16  Peters,  15,  .22. 

b  the  case  of  Swift  r.  Tysoui  the  defendant  ajttempted  to- 
defend  i^ainst  the  indorsee  by  showing  that  the  consideration 
held  out  to  the  maker  was,  on;  the  part  of  the  payee,  totaUjr  • 
false  and  fraudulent.  JBut  the  Supreme  Caart  of  the  United 
States  decided,  that  '^  a  bon&  fide  holder  Qf  a  negotiable  ior' 
stniment  for  valuable  cohsideiation,  without  any  notice  of  the 
facts  which  impeach  its  vaUdity  as  between  the  antecedent  par*, 
tiesj  if  hb  takes  it  under  an  indorsement  made  before  it  be* 
ccHues  payable,  holds  the  title  unaffected  by  those  fieu^ts,  and 
may  recover  thereon,  although,  as  between  the  antecedent 
parties,  the  transaction  may  be  without  any  legal  validity. 
This  is  a  doctrine  so  long  and  sa  well  established,  and  so  essen- 
tial to  the  security  of  negotiable  paper,  that  it  is  laid  up  among 
the  fundamentals,  of  the  law,  and  requires  no  authority  or  rea- 
soning now  to  be  brought  forward  in  its  support. 

"  As  little  doubt  is>.  there,,  that  the  holder  of  any  negotiable 
paper,  before  it  is  due,  is  not  bound  to. prove  that  Ii^  is  a  bona 
fide  holder  for  a  valuable  consideration  without  notice ;  for  Ihe 
law  will  presume  that,  in  the  absence  of  all -rebutting  proofs; 
and  therefore  it  is  incumbent  on  the  defendant  to  establish  his 
defence  by  proofs,  to  overcome  the  prima  facie,  title  of  the 
plaintiffs.'.' 

In  the  case  of  the  United  States  v.  Bank  of  the  Metropolis, 
the  Supreme  Court  of  the  United  Statesisaid,  —  "The  rule  is, 
that  a  want  of  consideration  betwoen  drawer  and  acceptor 
is 010  defence  against  the  right  of  a. third  party  who  has  given 
a,  consideration  for  the  bill,,  and  this  even  though  the  acceptor 
has  been  defrauded  by  the  drawee,  if  that  be  not  known  by 
the  third  party  before  he  gives  valu^  fpr  iL"    (Ifi  Peters,  393.) 

The  special  verdict  finds  that  Slivers  (who  feceived  the -bill 
from  the  payee  indorsed  in  blank)  did  not  indorse  rt,  but  de- 
livered it  to  the  plaintiffs.  The  want  of  Stivers's^  indorsement 
is  no.  objection  to  the  title  of  the  plaintiffs.  They  had  a  right 
to  fill  up  th^  blank  indorsement  by -an  assignment  to  them- 
selves, as  they  did.  (A  number  of  cases  cited.  11  Peters, 
&l,  &c.) 

The  parties,  by  agreement  of  record,  waive  all  objections  to 
the  verdict  for  "  finding  in  part  evidence,  and  not  fact,"  and 
s^ree  that  the  court  "  may  make  all  just  inferences  and  con- 
clusions of  fact  and  law  fron;i  the  evidence  aiid  facts  therein 
stated,  which  a  jury  ought  to  draV  therefrom.": 

Upon  the  deposition  of  Anthony,  and  the  bill,  answer,  cross- 
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biU|  and  aniwen,  between  Ftancke  A  Weknnger,  as  origiinl 
GompUinanUy  and  John'  ThoBMSi  t»  JBomiiel  him  to  eontribote 
for  the  debt  for  which  the  pertiee  weie  bound  as  eo  seenrities 
for  Stiveis  as  principal,  and  paid  by  Pjrentioe  iu  Weiasinger; 
and  the  cross-bill  by  Tlioinas  v.  Plpsnlice  A  Weissingsr,  to  a&* 
count  for  the  notes  by  them  rsoeived  of  StiteiSi  and  the  an- 
swer of  Plrentice  Sl  Weissinger  to  the  cross-bill ;  it  appeals  that 
Pientice  ^  Weissinger  had  paid  as  indoneis  and  securities  for 
Stii^ers  upwards  of  twelve  thousands  doUarSy  and  that  this  note 
and  others  were  delivered  over  to  Pkrentice  di^  Weissinger  in 
consideiation  of  the  monejrs  so  previously  paid  by  th^  far 
Stiveis,  and  as  indemnities;  from  whichy  howeveri  they  ass 
not  likely  to  be  saved  from  loss  by  all  the  securities  which  Sti- 
vers  gave  them. 

It'  is  clear  from  the  transcript  of  the  rsoord  of  the  suit  in 
chancery,  and  the  deposition  of  Anthony,  as  found  by  the 
special  verdict,  that  the  note  upon  P.  Zane  was  delivered  by 
Stivers  to  the  plaintifis,  in  consideration  of  a  precedent  debt, 
greatly  exceeding  the  sum  due  by  this  pionusscMry  note* 

The  question  is,  whether  the  possession  so  obtained  by  the 

Suntiffs  of  this  negotiable  note,  in  consideration  of  a  precedent 
bt,  entitles  them  to  protection  as  indorsees  against  the  de- 
fence tet  up  by  the  maker,  on  account  of  the  transactions  be- 
tween them  and  the  payee  ? 

This  question  was  fuUy  argued  and  decided  by  this  court  in  * 
the  cass  of  Swift  v.  Tyson,  16  Peters,  S^  16, »),  21,  2SL  It 
was  thereupon  resolved  by  the  court,  that  a  pre&usting  debt 
constitutes  a  valuable  considen)tion  in  the  sense  of  the  genenl 
rule  applicable  to  negotiable  instruments.  The  question  was 
examined  upon  princifde,  and  upon  the  adjudged  casss,  English 
and  American ;  and  the  conclusion  is,  "  that  a  bami  JIde  holdsr 
taking  a  negotiable  note  in  payment  of,  or  as  security  for,  a  pre- 
existing debt,  is  a  holder  for  a  valuable  consideration,  entitled  to 
protection  against  all  equities  between  the  antecedent  parties.'' 
To  sustain  that  doctrine  many  cases  sre  cited  by  the  court 
previously  decided  in  the  Supreme  Ck>urt  of  the  United 
States,  and  in  England,  and  the  opinion  in  that  case  says  of 
them :  —  '*  They  go  farther,  and  establish,  that  a  transfer  ss 
BecurUff  for  past,  and  even  for  future  renwmbiUHm^  will,  for 
this  purpoee,  be  a  sufficient,  valid,  and  -valuable  considerBtion.'' 
(16  Peters,  21.)  = 

This  decision,  and  the  authorities  therein  cited  by  the  court, 
are  full  and  conclunve.  Nothing  can  be,  or  need  be,  added  on 
this  point  by  the  counsel  for  the  plaintiffs. 

The  special  verdict  submits  to  the  court  the  question  wheth- 
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«!  in  tfie  abeeooe  of  all  potitivie  pvoof  upon  the  subject  of  the 
eoDfidenitioQ  between  Johnson  and  Stiyeie  for  the  notOn  it  is  to 
be  prasnmed  that  SttTers  gave  valne  for  it 

The  presunrption  is  so  potil  repelled  by  proof  to  the  cMtm* 
ry ;  as  stated  in  Swift  v.  Tyson,  16  PMos,  16.  Bat  the  ques- 
tioo  is  inunaterttl  whether  or  not  Stivers  paid  yaloe  to  John* 
eon,  seeing  that  the  plaintii&  are  holders  bandfide^  for  Talne,  and 
irithoot  notice,  and  obtained  the  note  regnlariy  in  the  diiecc 
line  of  negotiation. 

In  Haley  v.  Lane,2  Atk.  188,  Lord  Hardwicke  determined, 
that,  "  where  there  is  a  negotiable  note,  and  it  comes  into  the 
hands  of  a  third  or  .a  fenrth  indorsee,  thoogh  some  of  the 
former  indorsers  might  not  pay  a  ▼aloable  consideration  for  it, 
yet  it  is  a  good  note  to  him,  unless  there  dmald.be  some  frand, 
or  equity  appearing  against  him  in  the  case." 

In  tte  casies  or  Grant  v.  Yaughan,  3  Burr.  1516 ;  Anony- 
mous, 1  Salk.  IM,  plea  5 ;  Miller  v.  Race,  1  Burr.  452 ;  and 
Peacock  v.  Rhodes,  2  Douglas,  632;  the  negotiaMe  papers 
passed  through  the  bands  of  mere  finders  and  thieves  into  the 
possession  of  band  fide  holders  for  valuable  consideration  with- 
out notice,  yet  such  valueless  and  vicious  derivatives  did  not 
impair' the  rights  and  titles  of  such  band  fide  possessors. 

The  speciid  verdict  finds  that  this  note  was  made  and  deliv- 
ered in  Philadelphia,  and  indorsed  and  delivered  in  Louisville 
by  the  P^y^  to  Stivers,  and-  by  Stivers  delivered  t^  the  {dain- 
tUb  in  Louisville.  So  this  note  was.made  and  delivered  in  one 
State,  negottaled  in  another,  and  sued  upra  in  a  third. 

Tbs  note  so  made  in  Pennsylvania,  having  no  reference  by 
its  terms  to  performance  in  any  other  State,  must  be  adjudged 
by  the  laws  of  that  State,  and  was  there  a  good  and  valid  con- 
tract By  the  law  of  that  State,  it  was  a  mercantile  negotiable 
instrument  '  The  act  of  the  Legislature  found  by  the  jury  and 
the  decisions  of  the  Supreme  Ck>nrt  of  that  State,  before  cited, 
(6  Binn.  460;  1  Serg.  ft  Rawle,  180,  and  9  Serg.  ft  Rawle, 
193,)  show  that  this  note  and  all  such  like  are,  by  the  law  df 
that  State,  negotiable  according  to  the  principles  of  the  *' gen- 
eral mereantfle  law  " ;  that  such  notes  are  '*  in  the  situation  of 
bills  of  exchange'*;  that  the  act  of  1797,  relating  to  such 
fromissory  notes,  was  passed  ^*for  the  purpose  of  making  them 
•nbject  to  the  rules  of  geneial  mercantile  law."  The  supreme 
judicial  tribunal  of  that  State  has  so  expounded  the  statute, 
and  settled  its  meamnff  and  eflsct 


The  points  were  dins  stated  by  Mr.  Badger^  upon  the 
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It  will  be  atto  insisted  for  the  plaintifi;itbat,;4:^ 

Ist.  Ever^  holder  of  a  bill,  or  note  is  premuned  to  be  a  iani 
fide  holder  for  value,  until  something  is  shown  to  repel  the  pie- 
sumption. .  Story  on  Prom.*  Notes,  p.. 220,  ^  196 ;  Ih.  on  Bills 
of  Exch.,  p.  492,  ^  415.     ;  I 

2d.  Every  person  in  possession  of  a  biH  or  note,  indorsed  in 
blank,, .and  appearing  to  be  the. lawful  bolder  thereof,  can  by 
delivery  convey  a  good  title  thereto  to.  any  one  believing  him 
to  be  such  owner,  so  as  to  convey  a  right  of  action  against  the 
maker  or  accepter,  notwithstanding'  the  want  of  consideration, 
or  any  other  matter  of  defence,  as  between  the  previous  parties 
to  the  bill  or  note.  Arbouin  r..  Anderson,  1  Adolph.  d&EUis, 
N.  S.  498;  Story  on  BUls^-^^  415. 

3d.  To  repel  the  presumption  that  the  holder  came  by  the 
bill  or  note  honestly,  fraud,  felony,  or  some  such  matter,  must 
be  proved,  and  a  holder  for  value  is  not  affected  by  any  infirm- 
ity in  the  bill  or  note,  or- in  the  previous  negotiations  thereof, 
unless  mata  fides  is  brought  home  to  him..  Ktiight  v.  Pugh,  4 
Watts  &  Serg.  445 ;:Goodman'  t>.  Harvey,  4  Adolph^  j&  EUis, 
870;  Arbouin  i^.  Anderson^  above  cited ;  Story- on  Bills, 
^^415,416.  .  .   /     '     ^ 

And  as  a  consequenoe  ^om  these  positions,  it  will  be  insisted 
that  the  [rfaintiff  in  error  is  entitled  to.reeover. 

And  even  upon  the  decline-  onee  held,.tl)4fet^08S  negligenee 
or  even  ground  of  suspicion*  i^sitfficient  to  affect  thf  holder, 
(Story  on  Prom.  Notes,. ^  197; 'Story  on-  BiUi,  ^  416;  Good- 
man  v.  Harvey,  above  ciledjthe-  plaintiff  in.  error  is- here  en- 
titled to  recover,  there  bein^.  .4n  this  caa^  neither  ^such  negli- 
gence nor  Aground  of  suspicion,  •  ^  .  >  .  • 

Mn  lEtvinff,  for  defendant  in  error.  '    r  •?*  '      j 

1st.  This 'suit  was  brought  in  Virginia,  on  a  promissory  note, 
by  the  'assignee,  against  themaker.  R  is  not  averred  in  the  dee- 
.  laratibn  that  the  hote  was  Imade  in  any  other  State  or  cotsnftH- 
nity,:or  that  ifis  affected  by  any  law  or  usage  other  than  the 
laws  and  usages  \^f .  Virgitiia.  There  being  no  such.  avermeiU, 
there  can  be  ho  such  proof  or  fkct  found  hegallty4n-the  case,  for 
it  makes  a-  difierent  ctfntKicC^  govemed^by.  diffimnt  legal  fvinci- 
ples.  The  cstse,-  thereforej'stands?as  it  is  set  aut  in  thie  declaca- 
tion.  'A  siftt  n^  a  notef^nwde  in  Tirginiai. tod. Controlled  by 
the  laws  and  Usages  of  V*irgialia. .  By  thele,^'^  {hronussory  note  is 
not  a  commercial  instmment|'.aiid  tfte*  fnnidi&f ;  t|i9  p»yee  in  ob- 
taining the  note  may  be  set  up  against  the  indorser. 

-The'speoial  verdiet  findf  that  Ihi&.nolej4ira0-:^fatwi9d»^iffiiud. 
This  is  enough  to  sustain  the  judgment  of  the  court  bakvw. 


Bat  if  the  declaiation  be  oiit  «f  the  (ptetion;  aMl  tfo  olte  MMi 
upoa  the  special  reiliSolt,  inMpeotite  of  iMe  pleadiiigs;  tBen  tt^^ 
Dote  is  comimrQiiLL  pifiti soidnhe  kpeoiaiiMidsit ^fihAr fbU/it' 
was  fcaudukn^JDhtainecb       •'   -    p  t..i't(, 

The  plaintiffs  are  Momies  ji  b«t  i^ndhiif  >  Am  «8eM  M  HtkP^ 
courts  beblir/they  had  aneriiotM^4lattb»'MI»:i^ 
by  fraud;  iiA$bKA:ihifyr(Mi  i^iaXM  Hfon  DH  theT^tiM'  to* 
prove  Ae  constderaMoii  paiA^lbrUie  tttote.^<  c'     ;    i         o'!.  v   :  n 

CoiQij^evdid  papj^r  tHiiidUis  ttliuji^  by-feuifl  is  mbj|Bc#  €6 ' 
the  samedefittice  ia.^e(ifiuidif'V)f:  th4  ak^gn^  Win  thote  6f  * 
the  payee;  nidess  haAiHnr^iOM  it  iras  i^ansferred  Uf  hidi  foiT^^ 
valuable  consideration,  in«tHe-idtte-^£oui»6^  of  trade.^'  Htyfnie-  «i^ 
Karpeer,  5  Biibr4«9f;.llastdB«ifibger9.  U'W^dd.  580 j*  2 
Bam^  d&' Ado^h;j  Mltr<4(TBunioti,!.ll)4v  OUttrM  KDi^  to,/ 
and  cases -sited  iiiiiiattsci  >jr  vf-<-M-i  :;  Im-*^  •'•:•'  '^'.^  <'•'"'  '••'- 

The  V^v^a  doesyjM):  flbdrthsi'therplanit{ffs  glere^^aiiy-Masid^ . 
eratiim:fi>rithe  iiotev«rf^i#ea  i£«4  airy  taSk  <raD8actk>nV  6teefi ' 
as  tbe^s^me  in)£jri>e'dsahoiKl,liamp^^^^  W-igrfeii^  it  Htm.; 

TUs-eHdedce  ipwtitbehti;(8iMi«i^'iis.a  nuHity,  ^m%  it  not  feif  the' 
agreement  of  counsel,  that  Itexodrt^iii  decidit%  kh6  caSe,  niay^ 
iufce:«UijuM>  jsifemi'te^^  of  fiidt-and  Uilr  from 

the^yvfei^oe.;.  CohMusimi  ^'&ciV'd^^^^'^7^he  court  frdnii 
the  evi(l8Dde,Veanhotbe'«iAib$«ot  ofteveii^li;*^  Thid  court  deals  ^ 
with  errors  in  law.  -^^-    -    *  ^  -     ••  -^ 

Tbe  jury9,tberefeer)  nil*  haying  if  ound>^  any 'C6nsid^rslidh  fdr 
the, assignment •  of ^ ihb  n'«fte,vthe ijudgtbeiit^  cai^ot'be  reversed  ^ 
beoausb  tbcf)eei]niteliB(W'|^idmat*^dPCc^nside^ 
denoe  which,!  by:'agreenaieiiit'>of  ebunse^v  jft  Wto-t6  ^feiss  upon.  \ 
The  record  does  jnM^s^Misr  ariiediiiir'Jthi^  oiouit  litfelrred'any  ^n-  - 
sifbmiiott^  for  ahe'itrtmafbrubr  itotlt  iThid'conit  ctknriot  assuth^  > 
that  they  did  infei^aiiy;  m  Thejui^did'iiot-fifiid  knf.    <S^  thAt' 
the  ^KtsieitMLleave  aidear.icass^of  :ii:^ndte  obtdin^  by  fraud, 
and'tmnt^rred  <  without  ocohsidenttiDnr.^  7hei«iidQnce  i^feired  - 
ti^cannot  change  -  it  hete^  as  thtdxseiii^  has  not}i«ig  t4  do  \rith'  • 
evidenbei'f  ■'    ;  ="1    «.»  j  ^'^"  ''  :5-^-^  ..w«.k  *'.    'i-  -•'^•"'^  ;■      -  ••  ^•-  '  ' 

The  counsel  for  the  plaintiffs  contend  that  this  thust^  con^  -* 
sidfered  i^iin  kg^reed  :ca8^^  nM  ak  a)^pc«ial  verdict;    This  does 
not  helprtbe  matter  .ia  the  ^hufc/i'tilflitik  aniu^reed  caae/  it  is 
agmed  in  it  tfaat^s^/fitr^ofc  #ie  jur^  find^asts;  th^  oourt  shall 
pmneonce /tbe^aw  upon'thdra;v'/ifie  far  as.they  find  evidence,  - 
the'court.shall'mf^  froni(rit(theifii6t%  and'  pmnounce  fh^law 
upORithe  facts  so  i^ifcned  '^i%3x^prajtanto  a  submission  to  the 
cottrtuprti  theevidente^.  iJ  I   ;.:•'.*'.  .l     j  :  '  -  i 

Jto.  if^  thisjcburt  UfdiliOAfUKl'^'i  upon  the  evidence,  nvlikth  - 
wto..by  .c(>Qaent  .siibiaitte(tfila;'ths(  ooUrt  bdow<,  thefn  ^le  'case  '' 

VOL.  vui.  41 


4n  SUPBEME  consT. 

ProBtiee  ot  aL  v.  Zftii^t  Admiaittrfttor. 

made  out  is  that  of  a  note  obtained  by  fraud,  tianaferred  to  the 

eiintiff  as  aecurity  for  a  pieexiatiDg  debt,  no.  comideiatiiMi 
iDg  paid  for  the  note,  no  debt  ejctingoiahed  by  its  transfer. 

1^  admit  and  contend  that  the  liability  of  the  maker  of  this 
note  is  governed  by  the  laws  of  Pennsylvania;  and  if  by  the 
statutes,  as  expounded  by  the  coorts  of  that  State,  he  is  aUow- 
ed  to  set  up  the  defence  here  set  up,  he  is  entitled  to  do  so, 
notwithstanding  it  has  been  indorsed  in  another  State.  Story's 
Con£  of  Laws,  ^^317,  332,  333,  345;  Story  on  Bills,  ^^  168, 
161,  163,  164,  167,. 168,  169;  Judiciary  Act,  1789.;  Shelby  «. 
Guy,  11  Wheat.  361 ;  Green  v.  Neal,  6  P^t.  291 ;  Elmendorf 
V.  Taylor,  10  Wheat  152;  12  Pet.  89. 

According  to  the  law  of  Pennsylvania,  the  defence  of  fiand 
in  the  consideration  of  this  note  may  be  set  up  against  ah.  in- 
dorsee who  has  received  it  merely  as  collateral  security  for  a 
preexisting  debt.  Petrie  v.  dark,  11  Serg.  d&.  Rawle,  377; 
Walker  v.  Geisse,  4  Whart.  257,  258 ;  Depeau  v.  Waddington, 
6  Wharton,  232;  Jackson  v.  Polack,  2  Mil^'362;  and  see  4 
Wharton,  500 ;  and  Evans  v.  Smith,  4  Binney,  366 ;  Crom- 
well V.  Arret,  1  Sers.  A  Rawle,.  180. 

In  Tu^ia  there  has  been  no  decision  of  the  question,  as  one 
of  gen^  commercial  law^afTecting  negotiable  paper;  but  see 
2  Rand.  260;  2  Leigh,  503;  and  Ptentice  d&  Weissinger  v. 
Zane,  2  Grat.  262. 

In  Kentucky  notes  are  not  negotiable  unless  negotiated  by 
a  bank.  (1  Marsh.  540;  3  i6.  162.)  No  decision  of  the  courts 
of  that  State  has  been  found  up<»i  the  question  whether  the  in* 
dorsee  of  negotiable  paper,  in  a  case  like  this,  holds  it  dis- 
charged of  all  equities  between  the  original  parties.  At  all 
events,  it  has  been  shown  that  the  local  law  of  that  State 
would  not  affect  the'liability  of  this  defendant 

In  New  York  negotiable  paper  is  on  the  same  footing  as  in 
Pennsylvania,  when  received  as  collateral  security  for  an  ex- 
isting debt.  Bay  v.  Coddington,  5  Johns.  Ch.  56;  and  the 
same  case,  in  error,  20  Johns.  643;  9  Wend.  170;  6  Hill,  93; 
24  Wend.  230. 

In  New  Hampshire,  see  10  N.  Hamp.  266 ;  11  ib.  66.  In 
Alabama,  4  Ala.  Rep.    In  Tennessee,  10  Serg.  428,  434. 

In  England  the  most  of  the  csises  have  been  those  of  bank- 
ers,  who  probably  make  advances  to  their  customers  upon  an 
understanding,  in  all  cases,  that  they  shall  be  covered  by  bills ; 
or  advances  are  made  on  the  credit  of  the  bills.  See  1  Stark. 
R.  1 ;  8  Yes.  531 ;  4  Bing.  3%;  1  Bing.  N.  C.  469 ;  16  E.^^ 
L.  Rep.  256 ;  17  ib.  356 ;  Yallace  v.  Siddett,  Chitty  on  Bills, 
87,  88  ( 10th  Am.  ed.).    De  la  Chaumette  v.  Bank  of  England, 
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9  Bun.  A  Cies.  209  (17  R  C.  L.  R.  356),  seeniB  to  sustain 
the  doctrine  for  which  we  contend. 

Nomerons  cases,  in  this  court  and  elsewhere,  which  seem, 
perhaps,  to  affect  the  present  question,  really  turn  upon  the  cir- 
cmnstance,  that  the  bUl  or  note  hai  been  received  in  payment  of 
the  preexisting  debt|  and  not  as  collateral  security ;  or  that  ad- 
▼anees  have  been  made,  or  some  other  considemtion  given,  at 
the  time  of  taking  the  note;  as  Swift  v.  Tyson,  16  Pet  1; 

3  ib.  170 ;  2  Wheat  66 ;  Brush  v.  Scribner,  11  Conn.  388 ;  12 
Pidk.  399  ;  22  ib.  24;  11  Ohio,  172 ;  &C;  Even  in  Pennsyl- 
vania, (4  Whart  258,)  and  now  in  New  York,  (21  Wend.  499 ; 
23  ib.  311;  24  ib.  115;  1  HiU,  513;  2  ib.  140,)  it  is  held, 
that,  if  the  indorsee  receive  a  bill  in  payment  or  discharge  of  a 
preexisting  debt,  he  holds  it  exempt  from  all  equitable  defences ; 
but  not  if  he  has  taken  it  merely  as  collateral  security  for  such 
a  debt     See  Munn  v.  M'Donald,  10  Watts,  270. 

The  opinion  of  Story,  J.,  in  Swift  v.  Tyson,  on  this  point;  is 
oHierj  and  is  not  sustained  by  the  authorities  in  England  or 
America.  It  is  directlv  opposed  to  the  Pennsylvania  cases, 
which,  as  expositions  of  a  statute  of  that  State,  or  of  the  com- 
mercial law  prevailing  there,  must  be  conclusive. 

The  protection  given  to  indorsees  of  negotiable  pspor  is  anal* 
ogoqs  to,  and  perhaps  derived  from,  the  doctrine  of  courts  of 
equity,  in  cases  where  a  purchaser  has  obtained  the  legal  title 
without  notice  of  equitable  right  In  such  cases,  if  the  legal 
title  has  been  transferred  as  a  mere  security  for  a  preexisting 
debt,  it  cannot  be  retained  against  a  prior  equitable  owner.  6 
Hill,  (N.  T.)96;  22  Pick.  243;  4Pdge,221;  6ib.  648,  466; 

4  Whart.  506. 

It  is  just  that  the  defence  here  shbuld.be  sustained ;  because 
the  defendant  received  nothing,  the  plaintiffs  really  paid  noth- 
ing for  the  note,  and  therefore  it  is  iniquitous  to  require  the  de- 
fiBndant  to  pay  the  plaintiff  some  nine  or  ten  thousand  dollars, 
metely  because  he  signed,  and  they  hold,  the  paper. 

The  general  commercial  law  does  not  exclude  the  defence. 
The  law  of  Tirginia,  where  the  suit  was  brought,  or  (so  far  as 
we  know)  of  Kentucky;  where  the  plaintiffs  took. the  note,. 
does  not  exclude  it.  In  neither  of  those  States  is  the  note  ne- 
gotiable by  their  own  law.  (2  Leigh,  198 ;  6  Munf  316  ;  1 
Call,  226,  497;  2  Wa.  219.)  Therefore  the  plaintiffs  are  driv- 
en to  rely  on  the  statute  of  Pennsylvania ;  and  that,  as  ex- 
poYmded  by  the  courts  of  that  State,  does  not  sustain  them. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court. 
The  i^aintiffs  in  error  were  plaintiffs  below.    They  declared 
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on  a  promissory  note  given  by  defeildant  to  James  H.  JohnsoHi 
or  order,  for  the  sum  of  $  6,437.99,  payable  five  years  After  date. 
The  note  wad  indorsed*  by  the  payee  and  delivered  to  John  Sti- 
vers, who  delivered  it  to  the  plaintiffs.  The  defendant  pleaded 
non  assuntpsit,  and  a  jury  being  called,  fdund  a  special  verdict, 
setting  forth  the  note,  and  finding  th:it  it  was  made  by  the  de- 
fendant and  delivered  by  him  to  the  payee,  but  that  "  the  con- 
sideration' was  fraudulient  oh  the  part  of  the  payee " ;  that  the 
note  was  indorsed  by  the  payee  to  John  Stivers  before  its  ma- 
turity, "  arid  that  there  has  not  been  any  evidence  submitted  to 
thie  jury  that  said  Stivers  paid  value  therefot,  or  that  there  was 
any  consideration  for  such  indorsement,  uftless  the  same  ought 
io  be  inferred  from  the  matters  herein  stated,"  &c.  They  idso 
find  that  Stivers  delivered  the  note  to  plaintiffs,  but  without 
saying  whether  for  a  valuable  consideration  or  not ;  and  they 
refer  the  court  to  the  deposition  of  a  witness  and  the  record  of 
a  chancery  suit  appended  to  the  verdict  tot  the  evidence  on 
that  point. 

This  special  verdict  is  manifestly  imperfefct  and  uncertain,  as 
it  finds  the  evidence  of  facts,  and  not  the  facts  themselves. 

A  verdict,  says  Coke  (Co.  Litt.  227,  a),  finding  matter  uncer- 
tsuhly  and  ambiguously,  is  insufficient,  and  no  judgment  will  be 
given  thereon. 

A  verdict  which  finds  but  part  of  the  issue  and  says  nothing 
as  to  the  rest  is  insufficient,  because  the  jury  have  not  tried  the 
whole  issue.  So,  if  several  pleas  are  joined,  and  the  jury  find 
some  of  them  well,  and  as  to  others  find  a  special  verdict  which 
is  imperfect,  a  venire  facias  de  novo  will  be  granted  for  the 
whole.  2  Roll.  Abr.  722,  PI.  19;  Auncelme  v.  Auncelme,  Cro. 
Jac.  31 ;  Woolmer  r.  Caston,  Cro.  Jac.  113 ;  Treswell  v.  Middle- 
ton,  Crb;  Jac.  653 ;  Rex  v,  Hayes,  2  Ld.  Raym.  1518. 

In  all  special  verdicts,  the  judges  will  not  adjiidge  upon  any 
matter  of  fact,  but  that  which  the  jury  declare  to  be  true  by 
their  own  finding ;  and  therefore  the  judges  will  not  adjudge 
upon  an  inquisition  or  aliquid  tale  found  at  large  in  a  special 
verdict,  for  their  finding  the  inquisition  does  not  affirm  that  all 
in  it  is  tniev    Street  v.  Roberts,  2  Sid.  86. 

.  In  the  Chesapeake  Ins,  Co,  v.  Stark,  (6  Cranch,  268,)  and 
fiarnes  v.  Williams,  (It  Wheafon,  415,) this  court  have  decided 
that,  where  in  a  special  verdict  the  essential  facts  are  not  distinct- 
ly found  by  the  jury,  although  there  is  sufficient  evideiice  to  es-* 
tablidh  thenl,  the  coiirt  will  not  render  a  judgment  upon  such' 
an  imperfect  special  verdict,  bu^  will  remould  t^e  cause, to  )j[ie 
court  bcVow,' with  difections^'td  tiwafd"  a'  thnire  de  novo,  fte 
court  in  "this  case  Wbuld  hdVe^^tfeeri'b^uiid'  to'ptfisufe'tlie'ftUne 
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course,  if  the  judgmem  ot  the  court  below  had  been  rendered 
on  the  imperfect  apeciai  rerdict  ^hich  the  record  exhibits.  Bat 
it  appears  that  the  cotirt  tod  counsel  were  aware  of  this  imper- 
fection' in  the  verdict,  and  that  it  was  not  snch  as  would  war- 
Tant  any  judgment  thereon  by  the  court.  Nevertheless,  the 
parties-,  instead  of  asking  for  a  venire  de  navOj  or  amending  the 
verdict,  agree  to  waive  the  error,  and  to  submit  the  cause  to  the 
court,  both  on  the  facts  and  the  law.  Their  agreetnent  is  as 
follows: —  I 

''  Memorandum.  Upon  the  trial  of  this  cause  the  parties,  by 
their  attorneys,  filed  a  written  agreement  in  the  wonls  follow- 
ing, to  wit: — 'And  tiie  parties  agree  thct  the  court,  in  decid- 
ing upon  the  foregoing  verdict,  shall  look  to  ind  regard  the.  de- 
cisions of  the  cowts  of  the  State  of  Pennsylvania,  as  found  in 
the  several  printed  volumes  ot  the  reports  thereof,  to  avail  as 
much  as  if  the  same  were  found  by  said  verdict,  and  to  have 
'  such  weight  ae  in  the  judgment  of  the  court  they  ought  to 
have;  and' the  parties  further  agree  to  waive  all  obiectiohs  to 
said  verdict  on  account  of  its  finding  in^part  evidence,  and  not 
fact.  And  that  the  court,  in  deciding  thereupon,  may  make  all 
just  inferences  and  conclusions  of  fact  and  law  from  the  evi- 
dence and 'ftct^'thereih  stated,  and  the  decisions  aforesaid, 
which,  in  the  opinion  of  the  eonrt,  a  jury  ought  to  draw  there- 
from if  the  same  were  submitted  to  them  upon  the  tri^  of , this 
cause ;  and  that  this  agreement  is  to  be  made  part  of  the  repord 
in  this  suit? '^  •     \    •.     > 

'  The  jhdgment  of  the  court  below  wisis  rendered  upoh  this 
sobmissibn^  and  not  oA  the  special  verdict  Uone.  ' 
V  In  case^at  law,  this  couk  can  only  revien^  ihe'^rroHs  of  tfie 
court  bel(^  in  niatters  of  law  apiteaiingon  the  record.'  If  the 
facfs  up6h%hich  tlMit  court  pronounced  their  judgment  do  not 
apjftor  oh  the  record,  it '^^is  hnpossifofe  for  tiiiiB  court  to  say  thait 
their  jndgm^t  is  crroneou^  in  law.  What  "inferences  or  coh- 
dttsions  of  fiact"  the  coiirt  may'hav^  dra#n  ftbm  the  evideiice 
submitted' to  th6m,  #e  are"  not  ih'fbrmed  by  the  record.  Thie 
fact  subinitte^  to  tiie  jtidg^  formed  the^turtiihg-pbintbf  the  cn^. 
80  fir  air  thirtcord  ethlbits  the  fact^,'n6  enbr  appearSi:  'The 
note  being  found  to  have  been  ob^taine^  from  the  defendant  by 
fraud,  the  plaintiff's  right  to  recoveif  on  it  necessarily  ^^peiXded 
on  the  'ftid^Hhat*  ho  |ave  som^  ^onsfderfitibn  fof  it,  or  receivcfcl^  \t 
in  the^'ustial  coulAte^of  'tirade;  Wfe.  muStprfe'smnc  thiif'ttie  Cbii^ 
found'tttsrfiadtagaffist th^-pWintiff ;  iihd'if-sdiTftijirji/d^i^ 
*was*  uhdi6ilbtfedly''c6irrect..  '  "Whether  their  " inTefenCes  df  cdri- 
clnsions'Ofract  '•'  Wdtt  <^oi1^tljr  diftwn  tibm  the  evifcAtfe,*!^  not 
-*foi'this<«)i*rt  toittiJide.     *     *  *  ?     .  i .        *  . 
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That  such  has  been  the  imiform  couie  of  deciaon  in  thk 
eoorti  may  be  seen  by  leferenoe  to  a  few  of  the  many  caaet  in 
whieh  the  same  difficulty  haa  occoned.  In  Hyde  v.  Boonem, 
(16  Pet  169,)  this  court  say,  — *^  We  cannot  upon  a  writ  of  er- 
ror reyiae  the  evidence  in  the  court  beloW|  in  order  to  aaceitain 
whether  t|^e  judge  rightly  interpreted  the  eridencei  or  drew 
right  conclusiona  from  it  That  ia  the  proper  ptonnce  of  the 
jury,  or  of  the  judge  himself,  if  the  tnal  by  jury  ia  waifed. 
The  court  can  only  reexamine  the  law  ao  fiur  aa  he  haa  pro* 
nounced  it  on  a  state  of  £u;t8|  and  not  merely  on  the  evidnioe 
of  facta  found  in  the  record  in  the  making  of  a  .apecied  irerdid 
or  an  agreed  case.  If  either  party  in  the  .court  below  ia  die- 
satisfied  with  the  ruling  of  the  judge  in  a  matter  of  law,  that 
ruling  should  be  brought  before  the  Supreme  Court,  by  an  ap- 
propriate exception,  in  the  nature  of  a  bill  of  mcceptioiis,  and 
sh(mld  not  be  mixed  up  with  supposed  conduaions  in  mtttera 
of  £u;t"  See,  alao,  Minor  v.  Tillotacm,  8  How.  394,  and 
United  States  v.  King,  7  How.'  833. 

The  judgment  of  ths  court  below  is  therefore  affirmed. 

Mr.  Justice  MoLEAN,  Mr.  Justice  WAYME,  and  Mr.  Ju^iea 
WOODBURT  dissented. 

Mr.  Justice  WATNE. 

I  do  not  concur  with  the  court  in  the  course  which  it  haa 
taken  in  this  case,  or  in  affirming  the  jod^;ment  The  record  in 
my  view  is  irregular.  It  is  difficult  to  say  whether  it  has  htem 
brought  to  this  court  upon  a  apecial  Terdict,  or  a  caae  stated  by 
agreement  of  the  parties ;  and  I  think  it  difficult  to  detanmne 
whether  the  court  below  acted  upon  either.  It  may  hatre 
given  its  judgment  jpro  forma  to  get  the  case  to  this  court. 
I  think  a  different  direction  ought- to  have  been  given  to  it,  by 
returning  the  case  to  the  District.  Court  for  amendment,  so  thitt 
(he  case  might  have  been  decided  substantially  upon  ita  merits. ' 
This  would  have  been  according  to  what  has  been  done  by  this 
court  in  other  caaes  similarly  circumstanced  aa  this  case  is. 

Mr.  Justice  WOODBURT. 

I  feel* obliged  to  dissent  from  the  judgment  in  this  case. 
It  is  conceded  diat  the  special  verdict  ia  defective  in  form. 
Instead  of  stating  some  of  the  matter  aa  a  &ct,— only  the 
evidence  of  it  ia  given.  The  most  obvious  and  proper  course 
under  such  circumstances  would  seem  to  be,  to  send  the  case 
back,  and  give  an  opportunity  to  the  plaintiff  to  baye  that 
defect  cpnected,  and  afterwards,  if  the  caae  conies  up  again, 
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to  render  judgment  on  the  merits  npon  all  the  facts,  when  thus 
formal!/  set  out  This  could  regularly  be  done  by  rerers-^ 
ing  the  judgment  below,  instead  of  affirming  it,  as  here.  That 
judgment  was  rendered  erroneously  on  this  same  defectire  ver- 
dict, instead  of  putting  it  first  in  proper  shape,  and  then  decid- 
ing, on  it  as  corrected. 

After  the  reversal  here,  we  should,  in  my  opinion,  remand 
the  case  to  the  Cijrcuit  Court,  not  to  have  judgment  entered 
there  either  way  on  this  impcnfect  verdict,  but  to  have  a  ve- 
nbre  de  novo  ordered  so  as  to  correct  it.  ,  Such  I  understand 
to  be  the  weU-eettled  practice  of  this  court!  As  decisive  proof, 
that  the  course  now  pursued,  of  refusing  to  send  the  case  back 
for  correction  before  final  judgment,  is  not  in  accordance  with 
what  has  been  done  by  this  court  in  like  cases.  Chief  Justice 
Marshall,  in  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268, 
observed,  —  "In  tlus  case  the  jury  have  found  an  abandon- 
ment, but  have  not  found  whether  it  was  made  in  due  time 
or  otherwise.  The  hcX  is  therefore  found  defectively,  and 
for  that  reason  a  vemro  faeuu  de  noto  must  be  awuded." 
« Judgment  reversed,  and  the  cause  remanded,  with  directions 
to  award  a  vomro  fadao  de  novo.^*  Such  was  deemed  the 
proper  course  there,  rather  than  at  once  to  give  absolute  and 
final  judgment,  as  here,  against  the  plaintiff,  because  the  special 
verdict  was  defective.  Another  objection  there  was  precisdy 
as  here,  **  because  the  jury  have  found  the  evidences  of  the 
authority  and  time,  but  not  the  hct  of  authority  nor  the  rea- 
sonableness of  the  time."    (p.  871.) 

,  So  again,  in  Livingston  v.  Har.  Ins.  Co.,  6  Cranch,  280,  the 
court  inade  a  like  order.  And  another  of  similar  character  in 
Barnes  v.  Williams,  11  Wheaton,  415.  We  should  thus  obtain 
a  verdict  in  due  form,  with  all  the  facts  found  positively,  and 
not  the  mere  evidence  of  some  of  them  submitted.  And  the 
judgment  below  could  then  be  rendered  understandingly,  as  it 
could  also  here,  if  the  case  was  again  brought  here  by  either 
party. 

It  does  not  seem  promotive  of  justice  to  affirm  a  judgment 
below,  on  the  ground  that  the  imperfect  verdict  must  at  all 
events  stand,  osSi.  to  decide  technically  on  the  hypothesis  that 
aeertain  transaction  is  not  in  the  case  as  a  ftet,  and  is  not  to 
be  eonsidered,  nor  allowed  to  be  eoivecled  and  restated,  though 
fidl  evidenee  of  it  is  submitted.  And  the  moie  eraecially  does 
k  look  wrong,  wlieie,  if  it  was  eoneded  in  eimonohj  with 
wImI  the  evidence  proves,  ihe  judgment  oogfat,  in  my  view,  to 
be  Ant  the  plaintilEi 

Bai  it  is  olgeetedi  that  the  eotmsel  agreed  below  to  waive 
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this  exception  to  the  special  verdict,  and  consequently  the 
court  there  rendered  judgment  on  that  agreement  ^nd  waiver,  as 
weiV  as  on  the  verdict,  and  that  this  was  a  wrong  course  of 
proceeding. 

Supposing  it  was  wrong,  .there  is  no  proof  that  the  court 
acted  on  the  agreement  and  waiver,  but  may  have  deemed,  it 
proper  to  disregard  them  and  decide  on  the  verdict  alone.  On 
the  contrary,  if  that  court  decided  on  the  whole,  their  decision 
for  the  defendant  seems  ta  me  erroneous,  both  on  tbe  merits 
and  on  the. course  of  pioceeding,  and  ought  in  either  court. to 
.be  reversed  instead  of  affirmed,  as  it  has  been  on  this  occasion 
"^y  the  majgrity  of  this  court.  The  .origipal  plaintifis  should, 
on  the  apparent  merits,  in  my  apprehension,  recover,  because 
no  doubt  exists,  firsts  that  in  point  of  law  the  note  in  contro- 
versy must  be  construed  by  the  laws  of  Pennsylvania,  where 
it  was  made ;  and  that  by  those  laws;  it  was  negotiable.  •  See 
act  of  February  27th,  1797,  4  Dallas,  Laws  of  Penvylvaoia, 
102. 

It  is  as  little  in  doiibt,  that  no  pretence  exists,  but* that  the 
plain tifis  took  this  note  from  the  second  indorsees  before  it  was 
due,  and  without  any  circumstances  to  excite  suspicion  or  cast  a 
shade  over  its  goodness,  and  without  any  notice  or  knowledge 
of  the  badness  of  its  original  consideration. 

Under  such  circumstances  it  is  equally  clear,  that  such  a  bomi 
fide  holder  of  a  note  is  presumed  to  have  given  a  v^d  ccmsid- 
eration  for  it,  and  on  producing  it  is  entitled  to-  a  recovery  of  its 
amount,  unless  this  presumption  is  repeQed  by  counter  evi- 
dence. Story  on  ProoL ^If otes,  p.  220»  . ,  .  ,.  /.. 
.  ,  '.Furthermore,  in  such  qase  it  is  no  obstacle  to  a  reooTery, 
that  a  considenUionis  not  shown  between  the  first  iadoisee 
and  his  indorser^  .  I  Adolph.  &  EUl.  498.  ^  .:  ■  i 

But  it  is  found  here  that,  for  some  reason  not  specified,  in  the 
record,  there  was  fraud  in*  the  original  consideration.  Hence  it 
is  contended  that  the  hoLder  must,  in  siich  case,  prove  a  con- 
sideration given  by  him;  but  he  is  not  otherwise  affected  by 
the  original  fraud,,  when  without  notice  ,  q£.  »it.  '•  4  Addlph.  & 
EU.  470;  Chit,  on  BiHs,  69,  .    ^  .*,  /  :       .  ; '   . 

Granting  this,  for  thevargupient,  it' appears  .that .  he  proceeded 
ta.$how  a  consideration,  and^profired  thisit  the  second  4  indorsee 
passed  the  note  to,him  to.secuif  ^^and^Ay  certain; xiebts, and  lili- 
^biUties  assumed  then  in  hit.  befa^-.^:,wQ9|IA  fk^VK  to' be  infer- 
rable 0;om  the  record.  It^oi^ould  in;  ^at^^;#tU,i)ev-t)btaia6dtm 
the  ccuirse  x)f  business  for  a  new  and  ;ojig^a!l'Qoiit»M^mlioD,rluid 
thus  the  transfer  stood  unim peached.  Biif  jif^the  debts  !wete 
..{)re^sti(kg  onef,  a^  is  c^tftQ^^iilb^ys^Y^^ '^^^^^^'^^^^  ^ 
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good  consideration.  HoweFer  the  decisions  in  different  States 
on  this  may  diflfisr,  and  may  have  changed  at  different  periodiiy 
this  court  seems  deliberatdy  to  have  held  this  doctrine  in 
Swift  V.  Tyson,  16  Peters,  16,  22. 

It  Irill  not  answer  to  overturn  all  these  established  principles, 
becaase  some  might  fancy  the  equities  of  the  maker,  who  was 
defrauded  as  to  the  consideration,  greater  than  those  of  the 
present  holder,  who  paid  a  full  and  valuable  consideration  for 
the  note,  relying,  too,  on  the  good  faith  ofthe  mrker,  not  to  send 
negotiable  paper  into  the  market,  and  running  for  five  years, 
so  as  to  mislead  innocent  purchasers,  and,  for  aught  which  ap« 
pears,  making  no  attempt  to  recall  it  when  discovering  he  was 
defrauded,  and  giving  no  public  and  wide  caution,  as  is  usual, 
by  advertisement  or  otherwise,  against  a  purchase  of  it  after 
such  discovery. 

Under  such  circumstances,  if  equities  were  to  weigh,  irre- 
spective of  the  law,  which  cannot  be  correct,  they  seem  rather 
to  preponderate  in  favor  of  the  holder,  who  has  thus  been  mis- 
led and  exposed  to  be  wronged  by  the  conduct  of  the  maker. 
United  States  v.  Bank  of  the  Metropolis,  15  Peters,  398. 

Finally,  were  we  compelled  to  give  a  decision  as  to  the 
merits  on  the  special  verdict,  as  it  now,  stands  somewhat  de- 
fective in  form,  but  with  an  agreement  by  counsel  virtually  to 
waive  the  defect  of  form,  it  would  be  most  just  to  regard  the 
jury  as  intending  to  find  for  a  fact  what  they  find  as  given  in 
evidence  and  uncontradicted.  This  is  clearly  the  substance  of 
this  verdict,  and  in  such  a  view,  as  already  shown,  the  same  re^ 
gult  would  follow,  that  the  plaintifis  appear"  in  law  entitled  to 
recover. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  District  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed,  with  costs. 
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Albzan DBiifB  MAesft,  Wnww  Collabd,  Ofpoitbiit  amp  PtiSHnr? 
nr  THB  ILlttbb  or  thb  Svoobssion  or  Jobk  Maasb,  bbciacid, 

PLlINTXFr    IN    BBEOE,    V.     FlUX    OUMA,  TbBXAMBHTIBT    EzBCV- 

'  TOB  or  THB  isAjn  Will  ahd  Tbstakbiit  or  Jobk  lliflSB,  in- 

OBABBDf  AND  THB  TbbASUBBB  Or  THB  StATB  OP  L0UI8IANA. 

Hf  A  law  of  the  State  of  LooMiiia,  e?  <r  J  y  Km  not  b<iBg  domfeiHatad  in  flml  8lrt>, 
and  noi  being  a  dtiaeaof  any  State  orTttxitoryin  tte  Union,  wlio  fheU  be  en- 
titled, whether  at  heir,  legatee,  or  donee,  to  the  wliok  or  aaj  pert  of  the  tneoiMloB 
of  a  penon  deoeeied,  ihall  pi^  a  tas  to  the  State  of  ten  per  eent  of  the  Talae 
thereof. 

TUe  kw  ii  not  lepqgnant  to  the  CkNMtitnlioB  of  tbe  Unitad  Stetee. 


This  case  was  brought  np,  by  a  writ  of  error  iamied  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  from  the  Supreme 
Court  of  Louisiana. 

The  Widow  CoUard,  who  was  the  plaixitiff  in  errori  resided  at 
Metz  in  the  kingdom  of  Fiancei  and  was  the  uniyersal  legatee 
of  her  brother,  Jean  Hager,  who  died  in  Louisiana.  There  was 
a  statement  of  £u;ts  in  ih»  court  below,  which  explains  the 
whole  case. 

**  Siaiemeni  of  Faei$  agreed. 

''Succession  of  John  Mager,  on  the  opposition  of  Alexandrine 
CoUard,  to  the  tableau  filed  by  the  testamentary  executcnr. 

Case  agreed. 

''  1st.  The  tableau  filed  by  the  executor  is  made  part  of  this 
case,  to  show  that  the  executor  retains  from  the  opponent,  the 
uniFcrsal  legatee  of  John  Mager,  the  sum  of  eight  thousand 
dollars  and  upwards,  being  the  amount  of  the  tax  imposed  by 
the  fourth  section  of  the  act  of  the  Legislature  of  the  State  <n 
Louisiana,  passed  on  the  26th  of  March,  1842,  on  property  or 
estates  inherited  by  foreigners  within  the  State  of  T^^trfnffi^ 
and  which  is  in  the  words  and  figures-following:  — 

'<  <  Sbo.  4th.  Be  it  further  enacted,  d&c.,  that  each  and 

every  person,  not  being  domiciliated  in  this  State,  and  not  being 
a  citizen  of  any  State  or  Territory  in  the  Union,  who  shall  be 
entitled,  whether  as  heir,  legatee,  or  donee,  to  the  whole  or  any 
part  of  the  succession  of  a  person  deceased,  whether  such  per- 
son shall  have  died  in  this  State  or  elsewhere,  shall  pay  a  tax 
of  ten  per  cent,  on  all  sums,  or  on  the  value  of  aU  property,, 
which  he  may  aetoally  receive  from  said  succession,  or  so  mndi 
thereof  as  is  situated  in  this  State,  after  deducting  debts  due  by 
said  successioDa.  When  the  said  inheritance,  donatioD,  or  1^ 
acy  cooiists  ci  specific  property,  and  the  same  has  not  beoi 
soU,  the  appiaisement  theroof  in  the  inventory  shall  be  consid- 
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ered  as  the  Talue  thereof.  Every  ezecmor,  cuiator,  tutor,  or 
adminiiCTatOTi  haying  the  charge  or  administration  of  soeoession 
property  belonging,  in  whole  at  in  part|  to  a  penon  residing 
oat  of  this  State,  and  not  being  a  citizen  of  any  other  State  or 
Territory,  shall  be  bound  to  retain  in  his  hands  the  amount  (tf 
the  tax  imposed  by  this  act,  and  to  pay  over  the  same  to  the 
State  treasnrer,  if  the  soccession  be  opened  in  the  parish  of 
Orleans  or  Jefferson,  or. to  the  sheriff,  if  the  saccession  be 
opened  in  any  other  parish ;  in  default  whereof  every  such  ex- 
ecutor, curator,  tutor,  or  administrator,  and  his  securities,  shall 
be  liable  for  the  amount  thereof.  It  shall  be  the  special  duty 
of  the  judges  of  the  Courts  of  Probate  to  see  that  the  tax  im- 
posed by  virtue  of  this  section  Ik  collected  and  paid  over ;  and 
each  of  said  judges  shall  be  bound  to  furnish  to  the  treasurer, 
once  a  year,  a  statement  or  list  of  the  successions  opened  in  his 
parish,  whereof  persons  ^o  are  neither  residents  d  this  State, 
nor  citizens  of  any  other  State  or  territory  in  the  Union,  are 
heirs,  legatees,  or  donees,  in  whole  or  in  part,  and  of  the 
amount  accruing  to  such  persons;  and  any  judge  failing  to 
furnish  such  statement  shall  be  subject  to  a  fine  not  exceeding 
five  hundred  dollars  for  each  and  every  such  omission ;  and  that 
he  be  responsible  to  the  State  for  the  amount  due;  and  that 
the  sheriffs  of  the  different  parishes  throughout  the  State,  except 
those  of  the  parishes  of  Orleans  and  Jefferson,  shall  pay  over 
the  taxes  thus  received  from  successions  in  the  same  manner,  * 
and  be  subject  to  the  same  penalties,  as  in  the  pajrment  of 
other  taxes ;  and  that  the  taxes  thus  received  be  taken  in  view 
in  the  execution  of  the  sheriff's  bond.* 

'<  2d.  It  is  agreed  that,  l)y  the  laws  of  Fiance,  a  tax  or  duty 
of  six  and  a  half  per  cent,  would  be  levied  by  the  French  gov- 
ernment on  an  inheritance  falling  to  an  American  citizen,  in  the 
same  degree  of  relationship  to  a  deceased  French  subject  as  the  * 
opponent  and  universal  legatee  in  this  case  bore  to  the  deceased 
John  Mager,  the  lestator. 

"  3d.  The  testator,  John  Mager,  was  a  natural-bom  French** 
man,  who  had  emigrated  to  the  United  States  after  tbte  cession 
of  Louisiana  to  France,  and  died  in  the  city  of  New  Orleans. 

*^4th.  The  opponent,  Agathe  Alexandrine  Mager,  Widow 
CoUard,  is  the  sister  of  the  testator,  and  his  universal  legatee, 
according,  to  his  last  will  and  testament,  duly  recorded  in  this 
court,  and  admitted  to  probate,  and  is  a  French  subjeot  residing 
in  France. 

''6lh.  The  last  willed  the  testator,  John  ]lk«er,  and  all  the 
mortuary  proceedings  in  this  ooort,  make  part  of  this  case,  and 
may  be  leftned  U^j^fA  nnd  in  irtiole  or  in  part,  by  eiflMS 
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''If  upon.Uii%ca8etbe  lawof  the  State  of  Looniaiia afore- 
said, imposing  the  tax  aforesaid,  be  valid,  and  not  xepognaiit 
to  the  Constitution  of  the  United  State?,  then  the  opposition 
of  the  opponent  to  be  dismissed,  an4  the  tableau  homologated 
and  approved.  If,  on  the  contrary>  the  said  law  imposing  said 
tax  is  repugnant  to  the  Constitution  of  the  United  States,  then 
the  opposition  shall  be  maintained,  and  the  item  of  eight  thou- 
sand dollars  and  upwards,  as  aforesaid,  retained  as  the  amount 
of  said  tax,  shall  be  expunged,  a^d  the  same  merged  in  the 
sucoession  of  the  said  John  Mager,  to  be  paid  over  to  his  uni- 
versal legatee. 

(Signed,)  Isaac  T.  Pbsston,  AUomaif^ChneraL 

H.  R.  Dzrsi%^  Attorney  for  OfpaneniJ* 

The  Court  of  Probate  dismissed  the  opposition  of  the  Widow 
CoUard,  and  ordered  the  account  of.  the  executor  (mtaiuing  the 
tax)  to  be  homolc^ated.  An  appeal  was  carried  to  the  Supreme 
Court  of  Louisiana,  which  aflSrmed  the  judgment  of  the  Court 
of  Probates,  and  the  case  was  then  brought  up  to  this  court, 
under  the  twenty-fifth  .section  of  the  Judiciary  Act. 

It  was  argued  by  Mr,  Jones,  for  the  plaintiff  in  error,  and 
Mr.  Coxe^  for  the  defendants  in  error. 

The  points  upon  which  Mr,  Joties  rested  his  argument  were 
the  following,  which  were  opposed  by  Mr.  Coxe. 

I.  The  tax  in  question  is  laid  on  the  person  and  the  rights 
of  an  alien  residing  in  his  own  country ; — and  so  is  repugnant 
to  the  exclusive  power  of  Congress  to  regulate  commerce  with 
foreign  nations. 

II.  Or  it  is  a  tax  on  the  property  and  effects  in  the  hands  of 
the  executor,  and  under  the  sole  destination  of  beiag  exported 
to  the  foreign  legatee ;  and  so  is  a  tax  on  exports,  and  expiessly 
prohibited  by  the  Constitution. 

I.  It  is  repugnant  to  the  power  of  Congress  to  regulate  com- 
merce with  foreign  nations.  | 

Under  this  head,  two  questions  arise,  — 

First,  whether  it  be  in  the  nature  of  a  regulaticm  of  com-;  | 

merce,  such  as  the  Constitution  contemplated  in  the  grant  to 
Congress  of  the  power  to  regulate  commerce.  | 

Second,  whether  that  power  be  in  its  terms  or  in  its  natuze 
exclusive,  and  incompatible  vfiitt  State  regulations  of  com^ 
merce. 

First.  To  lay  a  peculiar  taXi  out  ^of  tfee  irule  of  taxation  com- 
mon to  the  citizens  of  the  State,, on  .foieignens  residing,  in 
their,  own  cou^trv^|a^^  hol^gL^j^ppertyj  .f^r.hiaii^ 
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rights  and  interesta  of  ^ny  kind  in  the  State,  and  to  lay  it 
for  the  reason  that  they  are  foreigners  beyond  the  jurisdiction 
of  the  State,  is.  to  exercise  a  power  comprehended  in  the 
terms  c^  the  general  power,  to  regulate  commerce  with  foreign 
nations. . 
*  II.  The  tax  in  question  is,  essentially,  a  tax  on  exports. 

The  State  of  Maryland  could  lay  no  tax  on  imported  good^ 
even  after  the  importation  was  consununated^  and  the  goods  re- 
moved to  the  impprter-s  warehouse  for  sale,  but .  still  unsold. 
Brown  v.  Maryland,  12  Wheat.  419.  A  fortiori,  not  on  effects 
deposited  in  the  hands  of  an  executor,  trustee,  or  agent,  to  be 
exported  or  remitted  to  the  owner  abroad. 

Shifting  the  tax;  from  the  material  of  the  export  to  the  per- 
son of  the  exporter  does  not  alter  its  essence.  &own  r.  Mary- 
land, 12  Wheat.  449. 

Mr.  Chief  Justice  TANEY. delivered  the  qpinion  of  the  court. 
This. is  ,a  plaiq  case,  and  when  the  facts  i^re  stated,  the  ques- 
tion of  law  may  be  dispojsed  of  in  a  few  words. 

The  plaintiff  in  error  was  the  residuary  legatee  —  or,  in  the 
language  of  Louisiana  law,  the  universal  legatee  — of  a  certain 
John  Mager,  who  was.  a  native  of  France,  and  migrated  to  the 
.  United  States  after  the  cession  of  Louisiana.  He  died  at  New 
Orleans  possessed  of  property  to  a  large  amount.  The  Widow 
Collard  is  his  sister.  At  the  time  of  his.  death  she  was  a  French 
.  subject  residing  in  France.  .      . 

By  the  law  of  Louisiana  a  tax  of  teq  per  oep^  is  imposed  on 
legacies,  when  thQ  legatee  is  neither  a  citizen  of  the  jUnited 
States,  nor  domiciled  in  that  State.     And  the  executor  of  the 
deceased,  or  other  person  .charged  with  the  administration  of 
the  estate,  is  directed  to  pay  the  tax  to  the  State  Treasurer. 
.   Felix  Grima,  the  defendant  in  error,  is  the  executor  .of  John 
-  Uager,  and  retained  the  amount  of  the  tax,  in  order  to  pay  it 
.  over  as  the  law  directs.     And  this  suit  was  brought  by  the 
legatee  to  recover  it,  upon  the  ground  that  the  act  of  the  Lon- 
^  isi^qa  Legisbture  is  repugnant  to  the  Constitution  <)f  the  United 
States.  .V        .% 

Now  the  law  in  question  is  nothing  more  than  an  exercise  of 
the  power  which  every  state  and  sovereignty  possesses,  of  reg- 
ulating the  manner  and  term  upon  which  property  real  or  per- 
sonal within  its  dominion  may  be  transmitted  by  last  will  and 
testament,  or  by  .inheritance  .  and  of  prescribing  who  shall  and 
who  shall  not  be  capable  of  taking  it.  Every  state  or  nation 
may  unquestionably  refuse  to  allow  an  alien  to  take  either  real 
or  personal  property,  situated  within  its  limits,  either  as  heir  or 
VOL.  VIII.  42 
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legatee,  and  may,  if  it  thinks  proper,  direct  that  ptiipetiy  ao 
descending  or  bequeathed  shall  belong  to  the  state,  m  many 
of  the  States  of  this  Union  at  this  day,  real  property  devised  to 
an  alien  is  liable  to  escheat  And  if  a  State  may  deny  die 
priFilege  altogether,  it  follows  that,  when  it  grants  it,  it  may 
annex  to  the  grant  any  conditions  which  it  supposes  to  be  re- 
quired by  its  interests  or  policy.  This  has  been  done  by  Lou- 
isiana. The  right  to  take  is  given  to  the  alien,  subject  to  a 
deduction  of  ten  per  cent  for  the  use  of  the  State. 

In  some  of  the  States,  laws  have  been  passed  at  different 
times  imposing  a  tax  similar  to  the  one  now  in  question,  upon 
its  own  citizens  as  well  as  foreigners ;  and  the  constitutionality 
of  these  laws  has  never  been  questioned.  And  if  a  State  may 
impose  it  upon  its  own  citizens,  it  will  hardly  be  contended  that 
aliens  are  entitled  to  exemption ;  and  that  their  property  in  our 
own  country  is  not  liable  to  the  same  burdens  that  may  law- 
fully be  imposed  upon  that  of  our  own  citizens. 

We  can  see  no  objectiou  to  such  a  tax,  whether  imposed  on 
citizens  and  aliens  alike,  or  upon  the  latter  exclusively.  It 
certainly  has  no  concern  with  commerce,  or  with  imports  or  ex- 
ports. It  has  been  suggested,  indeed,  in  the  argument,  that,  as 
the  legatee  resided  abroad,  it  would  be  necessary  to  transmit  to 
her  the  proceeds  of  the  portion  of  the  estate  to  which  Ae  was 
entitled,  and  that  the  law  was  therefore  a  tax  on  exports.  But 
if  that  argument  was  sound,  no  property  would  be  liable  to  be 
taxed  in  a  State,  when  the  owner  intended  to  convert  it  into 
money  and  send  it  abroad. 

.  The  judgment  of  the  State  court  was  clearly  right,  and  must 
be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  die 
record  from  the  Supreme  Court  of  the  State  of  Louisiana,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs. 
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C^UBLU  A.  WlLUAMSOH   AKD   CATKAUHBy  BI8   Wl7t,  PlAIIVTIFFS, 
9.  JOSBTH  BUET 


IfifT  Clflifc*  deriMd  to  B«|i«niii  Mom  tad  Ghvilj,  Irif  wUb,  and  Elixabeth 
Maantall,  and  ttafar  hflirt  Ibr  ever,  at  Joint  trntati,  and  nol  at  tananta  in  eommoo. 
''aUtlialpartofiyaaidflMPaiatQwaiiwkfcaiwawid^caMedCaidi^  tohare 
and  to  hold  tha  aaid  iMiabj  daviaad  pnaiaea  to  tha  aakl  Baijaiiiin  Moore  and 
CharUyi  hia  wIAl  and  EUaabadi  Manatall,  and  to  tha  aanrivor  or  rarviron  of 
tliaoi,  and  to  Ilia  iiaifa  of  audi  avrlTor,  aa  Jomt  lODaiit^  and  not  aa  tananu  is 
in  towt,  to  vaeaiva  tha  laata,  iwaa,  and  prate  tlMiaof,  and  to  pay  tha 
ThOBMa  B.  daika,  Ae^  dniag  hia  nataial  life,  and  from  and  aftar  tha 


aama  to  ThoBMa  B.  Cburfca,  Ae^  dniag  hia  nataial  life, 

daaih  of  Tbonaa  B.  daika,  in  ftnrther  troat,  to  oonvar  Ifaa  lama  in  fea  to  tha 
Uwltaiiaanaof^aaMThomaaBuGlaifca.ttnnffathiadaath.''  ~  ~ 


lof^aaidThomaaB.GIaifca.liTmgathiadaath.'*  UndarthiadeTiia, 
ihb  totbon  child  of  Thomaa  B.  Giaifca,  at  ila  birth,  took  a  Taatad  aatata  hi  ra- 
maiader,  which  opened  to  lat  in  hb  otiier  children  to  tha  like  estate  aa  ibej  were 
aneoeiaiTeiy  bora,  and  each  Teated  remainder  became  a  fee  almple  aaaolnte  in  tha 
daidren  UTii^  an  the  death  of  their  father. 

The  acta  of  tha  Juegiflatare  of  New  Toik  pawed  for  Ifae  reUef  of  Thomaa  B.  Chofca 
show  that  he  was  made  tha  trnatee  of  the  propertr  deriaed,  to  aell  or  morfg^e  a 
part  of  it,  with  the  aaaeat  or  appointment  of  the  (AaaoaUor. 

Hb  obligation  waa  to  aeoonnt  annaally  for  Ifae  proceeds  of  ereiy  sale  or  mortniaa 
which  might  be  made,  and  it  was  hi»  right  to  use  Ifae  interest  of  the  prindpaTfer 
himself  and  for  Ifae  edncadoa  and  maintaumce  of  his  childien. 


The  acts  of  Ifae  lU^gislatnre  diaehaigad  tha  trasteea  named  in  the  devise,  whatarer 
may  have  been  dieir  eatate  in  tha  land  nnder  it^bntdidnot  Teataiteatatein  fea 
in  Thomaa  B.  Churke.    . 

The  acta  of  the  ]>gtolatara  for  ^  relief  of  Chuke  are  prfralaaets.  Theyprorido 
that  tiie  GhaneeUor  may  act  upon  them  aammarily,  upon  the  petitkm  m  Clatk^ 
npon  whidi  orden  are  giTcn,  aa  contradiatingnished  mm  decrees  in  salts  by  bOl 
died.  The  last  are  jndgmenta  npon  ^  matters  in  controtersr  between  Ifae  par* 
ties  before  ihb  cprart.  llie  other  an  ordan  in  conformity  with  a  leaisktiTe  act 
in  a  particular  faaa.  WhataTcr  the  Chancellor  doea  In  either  case,  he  does  aa  a 
eoort  of  chancery.  It  will  ataad  when  it  haa  been  done  withfai  the  jiirisdlctio& 
conferred  by  the  priTate  act,  nntU  it  has  been  eet  aaide  npon  motioni  as  his  decreea 
in  saila  npon  bill  Iliad  do,  nntil  they  hare  been  eet  aside  by  abiU  of  reWew. 

Insneh  a  case  the  court  will  not  dcTiate  ihmi  the  letter  of  the  act,  nor  make  an  order 
partly  foimded  npon  its  original  jnriadiction,  and  pardy  npon  the  statate.  It  can- 
not confonnd  its  original  jnrisdiction-in  a  suit  with  the  powers  it  may  be  anthor- 
iaed  to  execnte  by  petition,  either  in  a  poblic  act  giving  statutory  jnrisdiction  to 
ihb  conrt,  to  be  exerdaed  snmmarily  npon  petition,  or  In  a  private  act  i 


for  relief  in  a  pardcalar  case,  which  is  to  be  carried  ont  by  Ifae  same  mode  of  pro- 
cednre. 
hk  these  acta  for  the  relief  of  Choke,  what  the  Chancellor  can  do  is  precisely  stated. 
Ko  aathority  was  givan  to  him,  in  giving  his  assent  to  Clarke's  making  sales  of 
any  part  of  Ifae  devised  premises,  to  order  that  Churke  micht  make  sales  of  any 
portion  of  i^  in  payment  and  satisftction  of  any  debt  or  debts  doe  end  owing  by 
Clarke,  npon  a  viunation  to  Be  agreed  npon,  oetween  him  and  his  rsspectiva 
creditors.  Or  that  Claika  might  take  the  money  ariaing  from  the  salea  of  tha 
premises,  and  apply  the  same  .to  tha  payment  of  his  de&s,  investing  tha  sarplna 

*^ *  r  to  yield  an  income  fw  the  main- 

I  not  an  axardse  cf  jurisdiction,  but 


only  in  such  manner  aa  he  mav  deem  proper 
tenance  and  aupport  of  hia  femUy.    Tliis  waa  n 
an  order  ont  or  and  beyond  it. 


These  were  private  acts  for  the  alienation  of  land,  to  be  made.with  the  assent  of  tha 
Chanceller  that  there  might  be  an  assurance  by  matter  of  record,  under  his  sanc> 
tion,  of  a  transfer  of  Ifae  properly  to  such  aa  might  become  purchaeers  from 
Clarke. 

Neither  ordere  aummarfly  giTcn  upon  petition  in  diancery,  nor  decreea  in  suits  upon 
bill  filed,  can  be  summarily  reviewed  aa  a  whole  in  a  cdDateral  way. 

But  it  is  a  wdl-settled  rule  hi  Jurisprudence,  that  the  jurisdiction  of  any  conrt  exer- 
ddng  anthori^  over  a  snbjeet  may  be  inquired  into  in  every  other  court,  when 
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the  proceedings  in  the  former  ore  relied  noon,  and  faronght  befcra  llie  latter,  bj  a 
party  ckiming  the  benefit  of  such  prooeecungs. 

The  rule  applies  to  the  case  in  hand,  tfaoocfa  it  maj^ha^  ben-Moded  bj  i1k  bigheat ' 
tribunal  in  New  York,  that  the  ChanoelTor  had  juriadiction,  under  the  acts  for  the 
relief  of  Clarke,  to  cive  the  order  permitting  him  to  sell  the  property  to  his  credi- 
tors, in  payment  othis  debts,  for  tnongh  this ccnut  will  reooenlse  aa  a  mle  fi>r  its 
judgments  the  decisions  of  the  highest  courts  of  the  States  relative  lo  leal  pronerty 
as  a  part  of  the  local  law,  it  docs  not  recognise  as  in  any  way  binding  npofk  tnem, 
as  a  part  of  the  local  law,  the  decisions  of  Uie  State  coart^  upon  private  acts  of  any 
kind,  or  such  of  them  as  provide  for  the  alienation  of  private  estates,  by  particnlar 
persons,  with  the  sanction  of  a  court  or  of  the  Chancellor.  Decisions  upon  private 
acts  form  no  part  of  the  local  law  of  real  property.  They  concern  only  those  for 
whose  benefit  they  arc  made,  and  can  be  no  rule  for  any  otlier  case.' 

This  court  decides  that,  under  the  acts  of  New  York,  the  Chancellor  bad  not  the  jnris- 
diction  to  pivc  an  order,  permitting  Clarke  to  convey  any  part  of  the  devised 
premises  in  satisfiiction  of  his  dcbt5,  and  that  neither  De  'Gnisse,  nor  his  alienee 
Bcrrv,  can  derive  from  the  order  of  the  Chancellor,  or  from  the  comreyance  by 
Clarke  to  De  Grasse.  any  title  to  the  premises  in  dispute. 

&tU  is  a  word  of  precise  legal  import,  both  at  law  and  in  eqmty.  It  meansa  oon- 
traqt  between  parties  to  take  and  to  pass  rifxhts  of  property  for  money,  which  the. 
buyer  pays  or  promises  to  pay  to  the  seller  for  die  thing  bought  and  sold. 

A  sale  ordered,  decreed,  or  permitted  by  a  chancellor,  subject  to  the  approval  of  a 
master,  requires  the  master's  approval,  and  confirmation  by  the  conrt,  before  a 
purchaser  can  have  a  legal  title  to  the  estate  that  he  means  to  boy  or  has  bid  for 
under  the  decree  of  the  coiirt. 

In  any  sale  under  a  decree  or  order  in  chancery,  the  purchaser,  before  he  pays  his 
money,  must  not  only  satisfy  himself  that  the  title  to  U)e  property  to  be  sold  is 
good,  but  he  mnst  take  care  that  the  sale  has  been  noade-  according  to  the  decree 
or  order. 

If  he  takes  under  an  imperfect  sale,  he  must  abide  the  consequence. 

The  sale  in  this  instance  by  Clarke  to  De  Grasse,  if  it  were  otherwise  good,  vHiicfa  it 
is  not,  would  be  a  nullity,  for  it  wants  fhe^  approval  by  the  master  to  whom  the 
execution  of  the  order  was  confided  by  the  Chancellor. 

Nor  was  Clarke's  sale  to  De  Grasse  a  judicial  sale:  By  judicial  sale  is  meant  one 
made  under  the  process  of  a  court,  having  competent  authority  to  order  it,  by  an 
officer  legally  appointed  and  commissioned  to -sell. 

In  order  that  the  sale  by  Clarke  to  De  Grasse  should  be  a  jndkial  sale,  it  was  re- 
quisite that  the  Chancellor  should  have  had  the  authority  to  direct  a  sale  of  the 
premises  to  his  creditors  for  their  demands,  and  that  it  should  have  been  apptoved 
by  the  master  in  the  way  the  order  directed  it  to  be  done. 

This  case  came  up  from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  on  a  certificate  of  divis- 
ion in  Opinion  between  the  judges  thereof 

.It  was  an  action  of  ejectment  for  one  third  of  eight  lots  of 
land  in  the  city  of  New  York.  Mrs.  Williamson  was  the  daugh- 
ter of  Thomas  B.  Clarke,  being  one  of  three  children  who  sur- 
vived him,  the  other  two  being  Mrs.  Isabella  M.  Cochran  and 
Bayard  Clarke. 

In  the  year  1802,  Mary  Clarke  died,  leaving  a  will,  from 
which  the  following  is  an  extract :  — 

,  "Item,  I  give  and  devise  unto  the  said  Benjamin  Moore  and 
Charity,  his  wife,  and  to  Elizabeth  Maunsell,  and  their  heirs  for 
ever,  as  joint  tenants,  and  not  as  tenants  in  common,  all  that  cer- 
tain lot  of  land  number  eight,  in  the  said  thirteenth  allotment  of 
the  said  patent,  containing  one  hundred  acres ;  also  that  part  of 
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my  said  fatm  at  <3reenwich  aforesaid,  called  Chelsea,  lying  to 
the  northward  o9F  the  line  herein  before  directed*  to  be  drawn 
from  the  Greenwich  roiid  to  the  Hudson  River,  twelve  fe^t  t6 
the  northward  of  the  fence  standing  behind  the  house  now  oc- 
cupied by  John  Hall,  bounded  A>ucheriy  by  the  said  line,  north- 
erly by  the  land  of  Corneliils  Ray,  easterly  by"  the  Greenwich 
road,  and  westerly  by  the  Hdd^n,  including  that  part  of  my 
said  farm  now  under  lease  to  Robert  Lenox;  also  all  my  house 
and  lot,  with  the  appurtenances;  known  by  number  seve'n$  with^ 
in  the  limits « of  the  prison;  and  now  occupied  by  Thomas  By- 
rolii ;  to  hfeive  and  to  ^old-the  said  hereby  devised  premises  to 
the-  said  Benjamin  Moore  and  Charity,  his  wife,  and  Elizabeth 
Maunsell,  and  to  the  survivor  or  survivors  of  them,  and  the 
heirs  of  such  survivor,  as  joint  tenants,  and  not  ati  tenants  in 
common,  in  trust  to  receive  the  rents,  issues,  and  profits  there- 
of, and  to  pay  the  same  to  the  said  Thomas  B.  Clarke,  natural 
son  of  my  late  son  Cletaent,  daring  his  natural  life,  and  from 
and  after  the  death  of  the  said  Thomas  R  Clarke,  in -further 
trust  to  convey  the  same  to  the  lawful  issue  of  the  said  Thomas 
R  Clarke  living  hi  his  death  in  fee ;  and  if  the  said  Thomas  R 
Clarke  shall  not  leave  afiy  lawful  issue  at  the  time  of  his  death, 
then  in  the  ftirther  tfust  and  confidence  to  convey  the  said  here* 
by  devised  premises  to  my  said  grandson  Clement  C.  Moore, 
and  to  his  heirs,  or  to  such  person  in  fee  as  he  may  by  will  ap- 
point, in  case  of  his  death  prior  to  the  death  of  the  said  Thomas 
R  Clarke." 

On  the  2d  of  March,  1814,  Thomas  B.  Clarke  presented  a 
petition  to  the  Legislature  of  New  York,  stating  the  will ;  that 
the  trustees  had  signed  a  paper  agreeing  to  all  sucli  acts  as  the 
Legislatuj^  might  pass,  and  requesting  to  be  discharged  from 
the  trust ;  that  Clement  C.  Moore;  the  devisee  in  remainder,  had 
also  consented  to  such  acts ;  and  that  the  estate  could  not  be  so 
impr6ved  and  made  productive  as  t6  answet  the  benevolent  pur- 
poses of  the  testatrix.  •  The  prayer  was  for  general  relief. 

On  the '1st  of  April,  1814,  the  Legislature  passed  an  act,  enti- 
tled, "  An  act  for  the  relief  of  Thomas  B.  Clarke."  It  recited 
the  facts  above  mentioned,  and  then  provided,  in  the  first  sec- 
tion, "that  it  shall  and  may  be  lawful  for  the  Court  of  Chan- 
cery, on  the  application  of  the  said  Thomas  B.  Clarke,  to  con- 
stitute and  appoint  one  or  inote  trustees  to  execute  and  perform 
the  several  trusts  and  duties  specified  and  set  forth  in  the  said 
in  part  recited  will  and  testament,  and  in  this  act,  in  the  place 
and  stead  of  the  said  Betijamin  Moore  and  Charity,  his  wife, 
and  the  said  Elizabeth  Maunsell,  who  are  hereby  discharged 
from  the  trusts  in  the  said  will  mentioned.  Provided,  that  it 
42* 
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•hall  be  lawful  for  the  said  court  at  any  time  thaeafter,  at  oc^ 
casioii  may  require,  to  aubatitate  and  appoint  other  truatee  or 
trustees  in  the  room  of  any  of  thoae  a|qpointed  in  Uiia  act,  in 
like  manner  as  is  practised  in  the  said  court  in  bases  of  trustees 
appointed  therein ;  and  such  trustee  or  trustees,  so  appointed, 
are  hereby  vested  with  the  like  powers  as  if  he  or  they  had 
been  named  and  aj^inted  in  and  by  this  act" 

The  second,  thiid,  fourth  and  fifth  sections  prescribed  mi- 
nutely what  should  be  done  by  the  trustees,  and  authorised 
them  to  sell  and  dispose  of  a  moiety  of  the  estate,  and  invest 
the  proceeds  in  some  productive  stock,  tHe  interest,  excepting  a 
certain  portion,  to  be  paid  to  Mr.  Clarke,  and  the  principal  to 
be  reserved  for  the  trusts  of  the  will. 

The  sixth  section  was  as  follows :  -^ 

>'  YI.  And  be  it  further  enacted,  thait  in  every  case,  not  oth- 
erwise provided  for  by  this  act,  the  trustees  appointed,  or  to  be 
appointed,  in  virtue  thereof,  shall  be  deemed  and  adjudged  tmsr 
tees  under  the  said  will,  so  far  as  relates  to  the  premises  men- 
tioned and  described  in  the  recital  to  this  act,  in  like  manner  as 
if  such  trustees  had  been  originally  named  and  appointed  in  the 
said  will ;  and  they  shall,  in  all  respects,  be  liable  to  the  power 
and  authority  of  the  Court  of  Chancery  for  or  conoeming  the 
trusts  created  by  this  act." 

It  did  not  appear  that  any  proceedings  took  place  under  this 
act. 

On  the  1st  of  March,  1815,  Clarke  i»esented  another  petition 
to  the  Legidature,  stating  that  Clement  C.  Moore,  the  contin- 
gent devisee,  had  released  all  his  interest  in  the  property  to 
Clarke  and  his  fiunily,  whereby  the  petitioner  and  his  infimt 
children  had  become  the  only  persons  interested  in  the  estate. 
He  stated  also,  that  be  had  been  unable  to  prevail  upon  any 
suitable  person  to  undertake  the  performance  of  the  tnist. 

On  the  24th  of  March,  1815,  the  Legislature  passed  an  act 
supplemental  to  the  "  Act  for  the  relief  of  Thomas  R  Clarke.^' 
This  act  being  a  very  important  part  of  the  case,  it  is  proper  to 
recite  it  .  . 

"  An  Act  supplemental  to  the  *  Act  for  the  Relief  of  Thomas  B. 
Cli)rke,'  passed  April  1,  1814. 
''Whereas,  since  the  passing  of  the  act  entitled  'An  act  for 
the  relief  of  Thomas  R  Clarke,'  Clement  C.  Moore,  in  the  said 
act  named,  by  an*  indenture  duly  executed  by  him,  and  recorded 
in'  the  office  of  the  Secretary  of  this  State,  and  bearing  date  the 
21st  day  of  February,  in  the  year  1815,  hath,  for  the  consider- 
ation therein  expressed,  and  in  due  form  of  law,  released  and 
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taanyed  unto  the  Mud  Thomas  B.  darkei  his  heirt  and  as* 
signs,  for  everi  all  the  estate,  right,  title,  interest,  property,  claim, 
and  demand  whatsoever,  of  the  said  Clement  C.  Moore,  of,  in, 
and  to  the  real  estate  mentioned  in  the  said  act,  whereby  the 
said  real  estate  became  ejcclusively  vested  in  the  said  Thomas 

B.  Clarke  and  his  children.  And  whereas  the  said  Thomas  B. 
Clarke  hath  prayed  the  Legislature  to  alter  and  amend  the  said 
act,  particularly  in  relation  to  the  interest  of  the  said  Clement 

C.  Moore,  and  the  execution  of  certain  trusts  in  the  said  act 
mentioned,  therefore,  — 

"  L  Be  it  enacted  by  the  people  of  the  State  of  New  York, 
represented  in  Senate  and  Assembly,  that  all  the  beneficial  in- 
terests and  estate  of  the  said  Cleipent  C.  Moore,  or  those  under 
him,  arising  or  to  arise  by  virtue  of  the  act  to  which  this  is  a 
supplement,  or  by  the  will  mentioned  in  the  said  act,  shall  be, 
and  the  same  is  hereby,  vested  in  the  said  Thomas  B.  Clarke, 
his  heirsand assigns ;  and  so  much  of  the  act  to  which  this  is 
a  supplement  as  is  repugnant  hereto,  and  so  much  thereof  as  re- 
quires the  trustees  to  set  apart  and  reserve  a  certain  annual  sti- 
pend out  of  the  interest  or  income  of  the  property  thereby  di- 
rected to  be  sold,  for  the  purpoee  of  creating  and  accumulating 
a  fund  at  compound  interest,  during  the  life  of  the  said  Thomas 
R  Clarke ;  and  so  much  of  the  said  act  as  requires  the  several 
duties  therein  enumerated  to  be  performed  by  trustees,  to  be 
appointed  by  the  Court  of  Chancery,  as  therein  mentioned,  be, 
and  the  same  is  hereby,  repealed. 

''IL  And  be  it  further  enacted,  that  the  said  Thomas  B. 
Clarke  be,  and  is  hereby,  authorized  and  empowered  to  execute 
and  perform  every  act,  matter,  and  thing,  in  relation  to  the  real 
estate  mentioned  in  the  act  to  which  this  is  a  supplement,  in 
like  manner  and  with  like  eflfect  that  trustees  duly  appointed 
under  the  said  act  might  have  done,  and  that  the  said  Thomas 
R  Clarke  apply  the  whole  of  the  interest  and  income  of  the  said 
property  to  the 'maintenance  and  support  of  his  family,  and  the 
education  of  his  children. 

"  IIL  And  be  it  further  enacted,  that  no  sale  of  any  part  of 
the  said  estate  shall  be  made  by  the  said  Thomas  B.  Clarke, 
until  he  shall  have  procured  the  assent  of  the  Chancellor  of  this 
State  to  such  sale,  who  shall,  at  the  time  of  giving  such  assent, 
also  direct  the  mode  in  which  the  proceeds  of  such  sale,  or  so 
much  thereof  as  he  shall  think  proper,  shall  be  vested  in  the 
said  Thomas  B.  Clarke  as  trustee ;  and,  further,  that  it  shall  be 
the  duty  of  the  said  Thomas  B.  Clarke  annually  to  render  an 
account  to  the  Chancellor,  or  to  such  person  as  he  may  appoint, 
of  the  principal  of  the  proceeds  of  such  sale  only,  the  interest 
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being:  to  be  applied  by  the  said  Thomas  B.  Clarke,  in  snch  man- 
ner as  he  may  think  proper,  for  his  use  and  benefit,  and  for  the 
maintenance  and  edocation  of  his  children;  and  if,  <hi  sueh  re- 
turn, or  at  any  other  time,  and  in  any  other  manner,  the  Chan- 
cellor shall  be  of  opihion  that  the  said  Thomas  B.  Clarke  hath 
not  duly  performed  the  trust  by  this  act  reposed  in  him,  he  may 
remove  the  said  Thomas  B.  Glarke^from  his  said  trust,  and  ap- 
point another  in  his  stead,  subject  to  such  rules  as  he  may  pro- 
scribe in  the  management  of  the  estate  hereby  vested  in  the 
said  Thomas  B.  Clarke  as  trustee." 

On  the  28th  of  June,  1815,  Clarke  presented  a  petition  to  the 
Chancellor.  It  recited  the  will  and  the  two  acts  of  the  Legis- 
lature ;  stated  that  he  had  a  large  and  expensive  family  and  no 
means  of  maintaining  them  except  from  the  rents  and  income 
of  the  devised  property,  which  were  then  and  always  had  been 
insufficient  for  the  purpose ;  that  he  had  been  compelled  to  re- 
sort to  loans  and  incur  debts ;  that  he  had  borrowed,  in  order 
to  meet  the  exigencies  of  his  family,  the  sum  of  $  4,400  in  the 
year  1805,  and  $4,500  since.;  that  a  sale  of  a  moiety  of  the 
devised  property  had  become  necessary,  so  much  of  the  pro- 
ceeds of  which  as  might  be  required  should  be  applied  to  the 
payment  of  the  above  debts,  and  the  residue  vested  in  him  bs 
trustee  under  the  acts ;  and  praying  the  Chancellor  to  authorize. 
Older,  and  direct  a  sale  for  the  above-mentioned  purposes. 

On  the  same  day,  the  Chancellor  referred  this  petition  to  one 
c^  the  masters,  to  examine  into  the  allegations  and  niatters  con- 
tained in  it,  and  report  thereon. 

On  the  30th  of  June,  1815,  the  master  reported,  and  stated 
the  condition  of  the  property  and  the  income  which  it  pro- 
duced ;  the  debts  of  the  petitioner ;  the  opinion  of  the  master, 
that  they  had  b^eri  contracted  for  the  support  of  his  family, 
and  that  the  rents  and  profits  were  insufficient  for  the  reason- 
able and  proper  support  of  the  petitioner  and  his  family  accord- 
ing to  their  situation  in  life. 

On  the  3d  of  July,  18115,  the  Chancellor  issued  an  order,  re- 
citing all  the  circumstances  of  the  case,  and  concluding  thus :  — 

'^  Therefore,  on  motion  of  Mr.  S.  Jones,  junior,  of  counsel 
for  the  petitioner,  it  is  ordered  that  the  assent  of  the  Chancellor 
be,  and  hereby  is,  given  to  the  sale,  by  the  petitioner,  of  the  said 
house  and  lot  in  the  fifth  ward  of  the  city  of  New  York,  and 
of  the  eastern  moiety  or  half  parte  of  the  said  premises  at 
Greenwich,  in  the  ninth  ward  of  the  city  of  New  York,  to  be 
divided  by  the  line  in  the  manner  Xor  that  purpose  mentioned 
in  the  said  petition ;  and  the  petitioner  is  authorized  and  di- 
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rected  to  sell  and  dispose  of.  the  same,  uafler  and  according  lo 
the  aforesaid  acts  of,  the  Legislatuie  in  that  behalf,  the  said 
sales  to  l)e  made  under  the  direction  of  one  of  the  nuisters'of  • 
this  court,  and 'the  petitioner  to  proceed  in  making  the  sales 
and.  conveyances  of  the .  said  premises,  so  to  be  sold,  in  the  ^ 
mfLnner  for  that  purpose,  in  and  by  the  said  acts  prescribed  and 
directed.  And  it  is  further  ordered,  that  the  purchase-moneya 
for  the  said  premises  so  to  be  sold  be  paid  by  the  purchaser^  to 
the  said  master,  to  be  disposed  of  by  him  as  hereinafter  direct- 
ed. And  it  is  further  ordered  and^^directed,  and  his  Honor  the 
Chancellor  hereby  dofh  authorize,  order,  and  direct,  thi^t  sor 
much  of  the  net  proceeds,  to  arise  from  such  sales,  as  may  be 
njBcessary  for  the  purpose,  be  applied,  uuder  the  direction  of 
cue  of  the  masters  of  this  court,  in  and  for  the  payment  and 
discharge  of  the  debts  now  owing  by  the  petitioner,  sind  to  be 
contracted  for  the  necessary  purposes  of  his  family,  to  be  proved 
before  the  said  master ;  and  the  costs,  charges,  and  expenses 
of  the  petitioner,  on  his  petition,  in  this  matter,  and  the  pro- 
ceedings had,  and  to  be  hereafter  had,  under  or  in  consequence 
thereof;  but  so,  however,  and  it  is  further  ordered  and  direct*^ 
ed,  that  the  net  proceeds  of  the  said  eastern  moiety  of  the 
said  premises  at  Greenwich  aforesaid,  or  so  much  thereof  as 
shall  be  necessary  for  that  purpose,  be  applied  in  the  first  place, 
and  before  and  in  preference  to  any  other  appropriation  or  ap- 
plication thereof,  to  pay  and  satisfy  to  the  President  and  Direc- 
tors of  the  Manhattan  Company  aforesaid  the  aforesaid  debt  or 
sum  of  four  thousand  four  hundred  dollars,  with  the  interest 
thereof  up  to  the  time  of  such  jpayment,  or  such  part  and  bal- 
ance of  the  said  debt,  and  interest,  as  shall  not  have  beeu  oth- 
erwise paid  or  satisfied.  And  it  is  further  ordered  and  directed, 
and  his  Honor  the  Chancellor  hereby  doth  further  order  and 
direct,  that  the  residue  of  the  said  net  moneys,  and  proceeds 
arising  froni  .such  said  sales,  after  the  said  debts,  costs,  charges, 
and  expenses  shall  be  discharged  and  paid  by  and  out  of  the 
same,  be  placed  out  at  interest,  on  real  security,  in  the  city  of 
New  York,  in  the  name  of  the  petitioner  as  trustee,  under  tlie 
direction  of  one  of  the  masters  of  this  court,  upon  the  follow- 
ing trusts,  to  be  expressed  upon  the  face  and  in  the  body  of  the 
said  securities  respectively,  whereon  the  same  shall  be  so  placed, 
that  is  to  say,  upon  trust '  that  the  interest  and  income 
thereof,  or  so  much  of  the  same  as  may  be  required  for  that 
purpose,  be  applied,  from  time  to  time,  in  and  for  the  suitable 
and  proper  maintenance  and  support  of  the  petitioner,  and  his 
wife  and  children,  already  born  and  to  be  hereafter  bofn,  ac- 
cording to  their  situation  in  life,  and  for  the  suitable  education 
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of  the  said  childreii ;  and  upon  ftirther  trust,  that  the  principal 
snm  or  sums,  with  the  securities  whereon  the  same,  majr  be 
vested  or  {daced,  and  may  stand,  shall  be  held,  and  he,  the  pe- 
titioner, as  trustee,  stand  And  be  possessed  thereof  in  trust,  for 
the  benefit  t  of  the  lawful  issue  of  the  petitioner  who  shall  be 
living  at  the  death  of  him,  the  petitioner,  according  to  the 
trusts  upon  which  the  unsold  moiety  of  the  said  premises  at 
Greenwich  aforesaid,  in  the  aforesaid  acts  of  the  Legislature 
mentioned,  are  or  shall  be  held;  and  so,  and  in  such  manner, 
that  the  said  interest  and  income  of  the  said  trust  moneys, 
funds,  and  securities,  or  so  much  thereof  as  may  be  requisite 
thereto,  shall  be  appropriated,  applied,  and  secured  in  the  first 
instance,  and  exclusively,  to  the  suitable  maintenance  of  the 
family  of  the  petitioner,  according  to  their  situation  in  life,  and 
the  suitable  education  of  his  children,  and  diall  not  be  subject 
or  liable  to  or  for  the  engagements,  debts,  or  control  of  the  pe- 
titioner, or  for  any  other  purpose  whatsoever  than  the  said  pm^ 
poses  hereby  designated  and  anthorized;  provided  that  any 
surplus  of  the  sidd  interest  and  income,  that  may  be  left  and 
remain  after  the  said  objects  and  purposes,  hereby  designated  as 
aforesaid,  are  first  fully  and  liberally  fulfilled  and  accomplished, 
according  to  the  true  meaning  hereof,  shall  be  for  the  use  and 
at  the  disposal  of  him,  the  petitioner.  And  it  is  further  ordered 
that  the  master,  under  whose  direction  the  said  sales  should  be 
made,  and  the  debts  paid,  and  surplus  proceeds  placed  out  as 
aforesaid,  report  to  this  court  the  proceedings  that  may  be  Iiad 
in  the  premises,  and  the  securities  that  may  be  taken  therein, 
pursuant  to  this  ordes^  with  all  convenient  speed ;  and  that  all 
and  every  person  or  persons  who  are,  or  is,  or  may  become 
interested  therein,  have  liberty  to  apply  to  this  court,  at  any 
time  or  times  hereafter,  for  any  further  or  other  orders  or  di- 
rections in  or  touching  the  premises." 

On  the  12th  of  March,  1816,  Clarke  again  applied  to  the 
Legislature.     The  petition  is  short,  and  may  be  inserted. 

<<To  the  Honorable  the  Legislature  of  the  State  of  New 
York.  The  memorial  and  petition  of  Thomas  B.  darke, 
of  the  city  of  New  York,  respectfully  showeth  :  — 

"  That  his  Honor,  the  Chancellor,  under  the  act '  for  the  re- 
lief of  Thomas  B.  Clarke,'  passed  April  1,  1814,  and  the  act 
'  supplemental  to  the  act  for  the  relief  of  Thomas  B.  Clarke,* 
passed  March  24,  1815,  did  order  and  direct  that  the  said 
Thomas  B.  Clarke  should  sell  the  eastern  moiety  or  half  part 
of  the  premises  in  the  said  act  and  order  mentioned. 

''And  your  petitioner  further  shows,  that,  owing  to  the  scar- 
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city  of  money,  and  the  present  low  price  of  property,  no  sale 
can  be  made  without  a  great  sacrifice. 

'*  Your  petitioner  therefore  prays,  that  he  may  be  allowed  to 
mortgage  such  part  of  the  property,  in  the  said  act  mentioned, 
as  the  Chancellor  may  appoint,  and  for  the  purposes  mentioned 
in  the  said  acts  and  order ;  and  that  your  petitioner  be  allowed 
to  bring  in  a  bill  for  that  purpose.   And  he  will  eyer  pray,  &c." 

On  the  29th  of  March,  1816,  the  Legislature  passed  the  fol- 
lowing act :  — 

"  An  Act  further  supplemental  to  an  Act  entitled  *  An  Act  for 
the  Relief  of  Thomas  B.  Clarke.' 

<'  Be  it  enacted  by  the  people  of  the  State  of  New  TcNrk, 
represented  in  Senate  and  Assembly,  that  the  said  Thomas  B. 
Clarke  be,  and  he  is  hereby,  authorized,  under  the  order,  hereto* 
fore  granted  by  the  Chancellor,  or  under  any  subsequent  order, 
either  to  mortgage  or  to  sell  the  premises  which  the  Chancellor 
has  permitted,  or  hereafter  may  permit,  him  to  sell,  as  trustee 
under  the  will  of  Hary  Clarke,  and  to  apply  the  money  so 
raised  by  mortgage  .or  sale  to  the  purposes  required,  or  to  be 
required,  by  the  Chancellor,  under  the  acts  heretofore  passed  for 
the  relief  of  the  said  Thomas  B.  Clarke." 

On  the  27th  of  May,  1816,  Clarke  presented  another  petition 
to  the  Chancellor,  again  reciting  all  the  facta  in  the  case,  and 
praying  his  assent  to  a  mortgage. 

On  the  30th  of  May,  1816,  the  Chancellor  passed  the  follow- 
ing order : . — 

'^  It  is  ordered,  that  the  said  petitioner,  under  the  act  entitled 
<  An  act  further  supplemental  to  the  act  entitled  "  An  act  for 
the  relief  of  Thomas  B.  Clarke," '  passed  March  29th,  1816, 
be,  and  he  is  herel>y,  authorized,  so  far  jtf  the.  assent  of  this 
eourt  is  requisite,  to  mortgage,  instead  of  selling,  the  lands  he 
was  authorized  to  sell,  in  and  by  an  order  of  this  court  of  the 
third  day  of  July  last ;  and  that  the  moneyB  to  be  procured, 
and  the  debts  to  be  extinguished  by  such  mortgage  or  mort- 
gages, be  appropriated  and  adjusted  in  the  same  manner  and 
onder  the  jBame  checks,  and  not  otherwise  than  is  prayed  for  in 
and  by  said  order,  and  the  said  order  is  to  apply  to  and  govern 
the  application  of  the  moneys  to  be  raised  by  mortgage,  equally 
as  if  the  same  had  been  raised  by  a  sale  of  all  or  any  of  the 
lands  authorized  to  be  sold  in  and  by  the  said  order. 

''  Maf  30tk,  1816.  J.  Ezirr." 

On  the  8th  of  March,  1817|  Clarke  presented  another  petition 
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to  the  Chancellor,  representing  the  propriety  and  expediency  of 
dividing  the  estate  by  ah  eastern  and  western,  instead  of  a 
northern  and  southern  line,  and  of  granting  to  the  petitioner 
the  power  to  sell  or  mortgage  the  southern,  instead  of  the  east- 
em  moiety.  This  being  referred  to  James  A.  Hamilton,  a  mas- 
ter in  chancery,  he  reported  that  it  would  be  expedient  to  di- 
vide the  estate  by  a  line  running  from  east  to  west,  passing 
through  Twenty-sixth  Street. 

On  the  15th  of  March,  1817,  the  Chancellor  passed  the  fol- 
lowing order:  — 

"  On  reading  and  filing  the  report  of  James  A.  Hamilton, 
esquire,  one  of  the  masters  of  this  court,  bearing  date  the  11th 
day  of  March,  1817,  by  which  it  appears  that  no  part  of  the 
northern  moiety  of  the  estate  at  Greenwich,  mentioned  in  the 
petition  of  the  above-named  petitioner,  the  same  being  divided 
into  two  equal  parts  by  a  line  running  from  east  to  west, 
through  a  street  called  Twenty-sixth  Street,  has  been  either 
sold  or  mortgaged  by  the  said  Thomas  B.  Clarke,  and  it  ap- 
pearing to  this  court  reasonable  and  proper  that  the  prayer  of 
the  said  petitioner  should  be  granted.  It  is  thereupon  ordered, 
on  motion  of  Mr.  S.  Jones,  solicitor  for  the  petitioner,  that  the 
said  petitioner  be,  and  he  is  hereby,  authorized  to  sell  and  dis- 
pose of  the  southern  moiety  of  the  said  estate,  the  same  being 
divided  by  a  line  running  east  and  west  through  the  centre  of 
Twenty-sixth  Street  aforesaid,  together  with  the  lot  in  Broad- 
way, instead  of  the  eastern  moiety  of  the  said  estate,  as  per- 
mitted and  directed  by  the  orders  heretofore  made  in  the  prem- 
ises. And  it  is  further  ordered,  that  the  said  Thomas  B.  Clarke 
be,  and  he  hereby  is,  authorized  to  mortgage  all  or  any  tract  or 
parts  of  the  said  southern  moiety  of  the  said  estate,  if  in  his 
judgment  it  will  be  more  beneficial  to  mortgage  them  than  <o 
sell  the  same.  And  the  said  Thomas  B.  Clarke  is  further  au- 
thorized to  convey  any  part  or  parts  of  the  said  southern  moiety 
of  the  said  estate,  in  payment  and  satisfaction  of  any  debt  or 
debts  due  and  owing  from  the  said  Thomas- B.  Clarke,  upon  a 
valuation  to  be  agreed  on  between  him  and  his  respective  cred- 
itors ;  provided,  nevertheless,  that  every  sale,  and  mortgage, 
and  conveyance  in  satisfaction,  that  may  be  made  by  the  said 
Thomas  B.  Clarke  in  virtue  hereof,  shall  be  approved  by  one 
of  the  masters  of  this  court,  and  that  a  certificate  of  such  ap- 
proval, be  indorsed  upon  every  deed  or  mortgage  that  may  be 
made  in  the  premises.  And  it  is  further  ordered,  that  the  said 
Thomas  B.  Clarke  shall  be,  and  he  is  hereby,  authorized  to  re- 
ceive and  take  the  moneys  arising  from  the  premises,  and  apply 
the  same  to  the  payment  of  his  debts,  and  invest  the  surplus 
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in  §uch  manner  as  he  may  deem  proper  to  yield  an  income  for 
the  maintenance  and  support  of  his  family.'' 

On  the  9th  of  April,  1816,  Clarke  mortgaged  the  premises  in 
question,  with  other  property,. being  in  the  southern  moiety  of 
the  estate,  to  Henry  Simmons,  which  mortgage  was  discharged 
in  1822. 

Hav'ing  given  this  historical  account  of  the  facts  of  the  casep 
let  us  now  see  what  occurred  upon  the  trial  in  the  court  below. 

It  has  already  Been  mentioned,  that  it  was  an  ejectment 
brought  by  Williamson  and  wife  against  a  party  in  possession 
of  a  portion  of  the  property  included  in  the  devise  of  Mary 
Clarke.  The  following  case  was  stated  for  the  opinion  of  the 
court. 

Circuit  Court  U.  S.,  Southern  District  New  York, 

Chables  a.  WiiiLiAMsoN  &,  Cathabine  H.,  his  Wife,  v.  Jo- 
seph Bbiult. 

This  is  an  action  of  ejectment  for  the  undivided  third  part 
of  eight  lots  of  land,  in  the  sixteei\th  ward  of  the  city  of  New 
York. 

The  pleadings  may  ]>e  referred  to  as  part  of  this  case. 

The  plaintiffs  claimed  under  the  will  of  Mary  Clarke. 

The  plaintiffs  gave  in  evidence  an  exemplified  copy  of  the 
will  of  Mary  Clarke,  proved  in  the  Supreme  Court,  of  which 
a  copy  is  hereto  annexed. 

It  waa  then  admitted  by  the  defendant's  counsel,  that  Mary 
Clarke  was  seized  of  the  premises  described  in  the  said  will  as 
*<  all  that  part  of  my  said  farm  at  Greenwich  aforesaid,  called 
Chelsea,  lying  to  the  northward  of  the  line  herein  before  di- 
rected to  be  drawn  from  the  Greenwich  road  to  the  Hudson 
River,  twelve  feet  to  the  northward  of  the  fence  standing  be- 
hind the  house  now  occupied  by  John  Hall ;  bounded  souther- 
ly by  the  said  line,  northerly  by  the  land  of  Cornelius  Ray, 
easterly  by  the  Greenwich  road,  and  westerly  by  the  Hudson, 
including  that  part  of  my  said  farm  now  under  lease  to  Robert 
Lenox."  At  the  time  of  the  making  of  the  will,  and  thence 
until  her  de:\th,  which  took  place  in  July,  1802,  that  the  said 
premises  included  the  eight  lots  claimed  herein ;  that  the  said 
trustees,  Benjamin  Moore  and  Charity,  his  wife,  and  Elizabeth 
Maunsell,  are  ail  dead,  —  Mrs.  Moore  having  died  since  1830, 
the  other  two  previously ;  that  Thomas  B.  Clarke  was  married 
in  1803 ;  that  his  wife  died  in  August,  1815,  and  himself  on 
the  1st  of  May,  1826 ;  that  he  left  three  children  surviving 
him,  Catharine,  Isabella,  and  Bayard ;  that  he  had  four  other 
children,  all  of  whom  died  before  him,  without  having  had  any 
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childreni  and  unmamed ;  that  Catharine  was  bord  on  the  5th 
of  Junei  1807,  and  was  married  to  Charles  A.  Williamson,  on 
the  lOtb  of  May,  1827;  that  Isabella  was  bom  on  the  11th 
day  of  June,  1809,  and  was  married  to  Rupert  J.  Cochran  on 
the  4th  day  of  Jane,  1836 ;  that  Bayard  was  bom  on  the  17th 
day  of  March,  1815 ;  all  of  whom  are  stil  living.  It  was  also 
admitted  that  the  defendant  was  the  actual  occupant  of  the 
pnmises  at  the  commencement  of  this  suit,  on  the  6th  of  March, 
1845 ;  an4  that  one  third  of  the  premises  claimed  was  of  great- 
er value  than  two  thousand  dollars. 

The  plaintiffs  thereupon  rested. 

The  defendant's  counsel  then  proved  the  acts  of  the  L^is- 
lature,  the  deed  of  Clement  C.  Moore,  the  petitions  to  the 
Chancellor,  the  master's  reports,  and  the  orders  of  the  Chan- 
oellor,  (excepting  only  the  order  indorsed  on  petition,)  of  whieh 
comes  are  hereto  annexed. 

The  defendant's  counsel  then  offered  in  evidence  the  deed 
from  Thomas  B.  Clarke  to  George  De  Orasse,  of  which  the  fol- 
lowing is  a  copy :  — 

''  l%is  indenture,  made  this  2d  day  of  August,  in  the  year 
of  our  Lord  1821,  between  Thomas  B.  Clarke,  of  the  city  of 
New  York,  gentleman,  of  the  first  part,  and  George  De  Grasse 
of  the  second  part.  Wheteas  the  said  Thomas  B.  Clarke,  by 
virtue  of  sundry  conveyances,  acts  of  the  Legislature,  and 
orders  of  the  Court  of  Chancery  of  the  State  of  New  York, 
hath  been  empowered  to  sell,  or  mortgage,  or  convey,  in  satia- 
frction  of  any  debt  due  from  him  to  any  person  or  persons,  the 
southem  moiety  of  the  estate  at  Greenwich,  devised  by  Mary 
Clarke,  deceased,  for  the  benefit  of  the  said  Thomas  B.  Clarke 
and  his  children,  or  any  par(  thereof.  Now,  therefore,  this 
indenture  witnesseth,  that  the  said  Thomas  B.  Clarke,  in  con- 
sidemtion  of  the  premises,  and  of  two  thousand  dollars,  lawful 
money  of  the  United  Stat^,  to, him  in  hand  paid  by  the  said 
party  of  the  second  part,  at  or  ibefore  the  sealing  and  delivery  of 
these  presents,  the  receipt  wberf^f  is  hereby  acknowledged,  hath 
granted,  bargained,  sold,  aliened,  enfeoffed,  conveyed,  and  con- 
firmed, and  by  these,  presents  doth  grant,,  bargain,  sell,  alien, 
enfeoff,  convey,  and  confirm,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  for  ever,  all  those  lots  of  ground 
situate,  lying,  and  being  in  the  Ninth  ward  of  the  city  of  New 
York,  known  and  distinguished  on  a  certain  map  of  die  prop- 
er^ of  the  said  Thomas  B.  Clarke,"  &c: 

(The  deed  then  deteribed  twenty-nine  lots,  with  a  covenant 
of  general  warranty.) 

.  James  A.  Hamilton  joined  in  this  deed,  as  a  trustee  for 
Clarke's  life  estate,  of  which  he  had  become  possessed. 
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1.  Becaoae  not  approred  by  a  master. 

2.  Becaoae  not  shown  to  haye  been  given  upon  a  sale  for 

The  objections  were  OTerraledy  and  the  {daintiffs'  counsel 
excepted. 

The  deed  was  then  read  in  eridence,  as  was  also  a  deed  from 
Gtoorge  De  Grasse  to  Margaret  Tan  Surlay.  (It  is  not  neces- 
sary to  insert  this  deed.) 

The  defendant's  counsel  then  rested. 

The  plaintiffs'  counsel  then  offered  to  read  the  petitions  to 
the  Legislature,  the  extracts  from  the  journals  of  the  two  houses, 
and  the  order  indorsed  on  petition,  of  which  copies  are  hereto 
annexed.  They  were  objected  to  by  the  defendant's  counsel, 
the  objection  sustained;  and  the  plaintiffs'  counsel  excepted. 

The  plaintiffs'  counsel  then  proved  the  mortgage  executed 
by  Thomas  B.  Clarke  to  Henry  Simmons,  of  which  the  fol- 
lowing is  a  copy.    (It  is  not  necessary  to  insert  this  mortgage.) 

The  plaintiffs'  counsel  then  offered  evidence  to  show  the  con- 
sideration of  the  deed  from  Clarke  to  De  Orasse.  The  defend- 
ant's counsel  objected ;  the  objection  was  overruled,  and  the 
defendant's  counsel  excepted. 

The  plaintiffs'  counsel  then  called  as  a  witness  James  A. 
Hamilton,  who  testified  that  he  knew  Thomas  B.  .Clarke  and 
George  I>e  Grasse ;  that  in  1821,  and  for  some  years  previous, 
he  was  a  master  in  chancery  in  the  city  of  New  York ;  that 
the  order  of  March  16,  1817,  was  put  into  his  hands  for  execu- 
tion, and  that  Clarke  and  De  Grasse  applied  to  him  to  approve 
the  deed  from  Clarke  to  De  Grasse  above  set  forth ;  that  on 
that  occasion,  which  was  at  or  about  the  time  the  deed  was 
given,  they  explained  to  him  the  consideration  of  the  deed,  and 
Uiat  the  consideration  for  which  it  was  given  was  some  wild 
lands  in  Pennsylvania  or  Virginia,  and  an  account  for  articles 
previously  furnished  to  Clarke  by  De  Grasse,  out  of  an  oyster- 
house  which  he  kept,  including  some  items  of  money  lent. 
On  thus  ascertaining  its  consideration,  he  refused  to  approve 
the  deed. 

On  his  cross-examination,  he  said  that  he  could  not  state 
the  time  at  which  the  transaction  occurred,  except  by  reference 
to  the  deed ;  he  had  more  than  one  interview  with  Clarke  and 
De  Grasse,  he  was  sought  by  them  more  than  once ;  he  did  not 
consider  the  execution  of  the  life-estate  deed  a  matter  of  any 
interest ;  he  executed  it  -as  trustee.  He  did  not  remember  at 
all  a  person  by  the  name  of  James  Cunningham ;  and  on  being 
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shown  the  signatture  of  James  Cunningham,  as  sabscribing  wit- 
ness to  the  deed  for  the  life  estate,  witness  said  that  his  recol- 
lection of  the  person  was  not  thereby  revised.  He  received 
from  De  Grasse  no  fee.  It  was  his  impression,  that  the  ac- 
count for  articles  furnished  at  the  oyster-shop  was  exhibited. 
He  held  the  life  estate  of  Clarke  in  the  premises  as  trustee  for 
Clarke.  His  impression  was  that  Clarke  filled  up  his  own  deed 
to  De  Orasse,  and  to  obtain  his  sanction  called  upon  witness ; 
he  was  not  certain  that  De  Grasse  was  present  upon  that  oc- 
casion. He  did  not  recollect  that  De  Orasse  was  present  when 
the  deed  for  life  estate  was  executed,  but  he  recollected  that 
both  Clark^  and  De  Grasse  came  together  to  witness's  ofSce 
more  than  once  on  the  subject,  and  he  was  besought  by  them 
frequently  to  approve  the  deed.  In  answer  to  a  question  by 
defendant's  counsel,  what  evidence  he  had  of  the  insufficient 
value  of  the  lands  which  formed  part  of,  the  consideration,  the 
witness  stated  that  he  had  evidence  enough  then,  though  he 
did  not  recollect  it  now,  that  the  lands  were  worthless  tax 
lands.  There  might  have  been  some  money  charged  in  De 
Orasse's  account  against  Clarke;  the  whole  account  was  for 
articles  furnished  previously.  He  did  not  recollect  that  there 
were  any  notes  forming  part  of  the  consideration  of  the  deed 
from  Clarke. 

The  plaintiffs'  counsel  then  proved  that  seven  of  the  lots  in 
suit,  viz.  numbers  5,  6,  7,  41,  42,  43,  and  46,  were  reconveyed 
to  De  Orasse  on  the  31st  of  October,  1844. 

The  defendant's  counsel  then  proved  that  lot  number  44  had 
been  conveyed  to  Samuel  Judd. 

They  als6  proved  the  bond  of  Clarke  to  Simmons,  referred 
to  in  the  aforesaid  mortgage  to  Simmons,  and  called  Henry  M. 
Western,  who,  being  shown  two  indorsements  on  the  said  bond, 
as  follows  :— 

"  Received,  New  York,  October  18th,  1821,  from  Mr.  George 
De  Orasse,  one  hundred  dollars  on  account  of  the  within  bond. 
.$'100.  H.  Simmons." 

<<  Received  of  Oeorge  De  Grasse  two  hundred  and  fifty  dol- 
lars, being  in  full  for  principal  and  interest,ABd  all  other  claims 
and  demands  on  account  of  the  within  bond;  and  also  of  the 
mortgage,  therein  meittioned,  for  which  mortgage  I  have  this 
day  entered  satisfaction  of  •record. 

.      B.    SlXMORS. 

«*New  Yobk,  March  8*A,  1822; 

"Witness  — 

H.  M.  Wkstebn." 
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testified  that  he  was  a  sabscribing.  witness  to  the  last,  which 
he  wrote ;  but  that  he  recollected  nothing  of  the  transaction 
bat  from  the  paper. 

The  plaintiffs'  counsel  then  offered  to  prove,  — 

(1.)  That  the  acts  of  the  Legislature  were  not  for  the  benefit 
of  the  infants,  but  for  the  benefit  of  Thomas  B.  Clarke  merely. 

(2.)  That  the  orders  of  the  Chancellor  had  the  effect  to  take 
the  proceeds  of  their  future  interest  in  the  property,  and  to  ap- 
ply the  same  to  the  father's  debts,  without  giving  them  any 
benefit,  by  support  or  otherwise,  out  of  the  income  of  the  life 
estate  in  other  parts  of  the  property. 

(3.)  That,  under  the  acts  and  orders,  he  actually  aliened  the 
lot  on  Broadway,  and  all  of  the  southern  moiety  of  the  Green- 
wich property,  excepting  two  lots,  and  that  none  of  the  chil* 
dren  received  any  benefit  from  such  alienation. 

(4.)  That  the  whole  of  this  property  was  mortgaged  or  con- 
veyed for  old  debts ;  that  no  proceeds  were  ever  invested,  or 
secured,  or  even  received  from  the  grantees  or  mortgagees. 

(6.)  That,  so  far  from  providing  for  the  children,  or  protect- 
ing the  estate,  he  suffered  a  large  portion  of  the  northern  moiety 
to  be  sold  for  assessments,  and  was  proceeding  to  dispose  of  the 
northern  moiety  for  twenty-one  years,  when,  on  the  Slst  of 
March,  1826,  a  bill  was  filed  against  him  on  behalf  of  the 
children,  and  an  injunction  issued. 

(6.)  That  the  plaintiff,  Mrs.  Williamson,  was,  from  the 
death  of  her  mother  in  August,  1815,  supported  entirely  by 
one  of  her  aunts;  and  that  after  about  two  years  from  the 
mother's  death,  the  other  children  were  supported  by  their 
friends,  and  were  entirely  neglected  by  their  father ;  and  that 
this  was  notorious  in  the  city  of  New  York,  and  would  have 
been  immediately  known  to  any  one  making  inquiry. 

The  defendant's  counsel  objected;  the  objection  was  sus- 
tained, and  the  plaintiffs'  counsel  excepted. 

A  verdict  was  then  taken  for  the  plaintiffs  for  one  undivided 
third  part  of  the  eight  lots,  subject  to  the  opinion  of  the  court 
upon  the  questions  of  law,  with  power  to  enter  a  verdict  for 
defendant,  if  such  should  be  the  opinion  of  the  court,  and  with 
liberty  to  either  party  to  turn  this  case  into  a  special  verdict  or 
bill  of  exceptions. 

On  the  18th  of  May,  1846,  the  judges  of  the  Circuit  Court  pro- 
nounced their  judgment  upon  the  four  following  points,  viz.:  — 

1.  Under  the  will  of  Mary  Clarke,  the  first-bom  child  of 
Thomas  B.  Clarke,  at  its  birth,  took  a  vested  estate  in  remain- 
der, which  opened  to  let  in  his  other  children  to  the  like  estate 
as  they  were  successively  bom. 
43* 
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2.  This  estate  would  have  become  a  fee  simple  absolute  in 
the  children  living  on  the  death  of  T.  R  Clarke^  the -first  day 
of  May,  1826;  and  it  is  not  important  now  to  decide  whether 
the  trustees  took  a  fee,  under  the  will,  in  trust  to  convey  to  the 
children  after  his  decease,  or  a  fee  for  his  life,  as  in  the  latter  i 
case  the  estate  would  vest  in  possession  in  the  children  at  the  I 
death  of  T.  B.  Clarke,  and  in  the  former  case  the  law  would  ! 
presume  an  execution  of  this  truf^  by  the  surviving  trustee  on  | 
the  death  of  T.  R  Clarke,  or  the  trust  would  be  executed  in 

1830,  by  force  of  the  Revised  Statutes.  | 

3.  The  several  offers  of  the  plaintiflfs  to  give  parol  evidence  | 
to  the  jury  touching  the  objects  and  operation  of  the  acts  of  : 
the  Legislature,  referred  to  in  the  case,  or  the  effect  of  the  | 
orders  of  the  Chancellor  therein  stated  upon  the  interests  of  the 
children  of  T.  B.  Clarke,  or  the  failure  of  T.  B.  Clarke  to  apply 

or  secure  the  ]»oceeds  of  the  devised  estate,  when  disposed  of 
by  him,  to  and  for  the  benefit  of  his  children,  or  the  considerar 
tion  on  which  the  devised  estate  was  disposed  of  by  T.  R 
Clarke,  or  his  neglect  to  protect  the  estate  from  sacrifice  for 
assessments,  &c.,  or  to  provide  for  and  support  his  children, 
were  properly  overruled  by  the  court,  with  the  exception  of 
such  particulars  included  in  those  offers  as  may  be  embraced 
in  the  points  hereafter  stated,  upon  which  the  judges  are  divid- 
ed in  opinion. 

4  The  acts  of  the  Legislature  of  the  State  of  New  York, 
of  AprU  1,  1814,  March  24,  1816,  and  March  29,  1816,  referred 
to  in  the  case,  are  constitutional  and  valid. 

But  the  judges  are  divided  in  opinion  upon  the  following 
points  fxresented  by  the  case :  — 

1.  Whether  the  acts  of  the  Legislature,  stated  in  the  case, 
devested  the  estate  of  the  trustees  under  the  will  of  Mary 
Clarke,  and  vested  the  whole  estate  in  fee  in  Thomas  R 
Clarke. 

2.  Whether  the  authority  given  by  the  said  acts  to  the 
trustee  to  sell  was  a  special  power,  to  be  strictly  pursued,  or 
whether  he  was  vested  with  the  absolute  power  of  alienatiooi 
subject  only  to  reexamination  and  account  in  equity. 

3.  Whether  the  orders  set  forth  in  the  case,  made  by  the 
Chancellor,  were  authorized  by  and  in  conformity  to  the  said 
acts  of  the  Legislature,  and  are  to  be  regarded  as  the  acts  of 
the  Court  of  Chancery,  empowered  to  proceed  as  such  in  that 
behalf,  or  the  doings  of  an  officer  acting  under  a  special  au- 
thority. 

4.  Whether  the  Chancellor  had  competent  authority,  under 
the  acts,  to  order  or  allow  such  sale  or  conveyance  of  the  estate 
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by  the  tnntee,  as  is  stated  in  the  case,  on  any  other  considera- 
tion  than  for  cash,  paid 'on  said  conyeyance. 

5.  Whether  the  deed  executed  by  Thomas  B.  Clarke  to 
George  de  Orasse,  for  the  premises  in  question,  being  upon  a 
consideration  other  than  for  cash  paid  on  the  purchase,  is  valid. 

6.  Whether  the  said  deed  is  Talid,  it  having  no  certificate 
indorsed  thereon  that  it  was  approved  by  a  master  in  chancery. 

7.  Whether  Thomas  B.  Clarke,  having  preyionsly  mortgaged 
the  premises  in  fee  to  Henry  Simmons,  had  competent  author- 
ity to  sell  and  convey  the  same  to  De  Orasse. 

8.  Whether  the  subsequent  conveyance  of  the  premises  as 
set  forth  in  the  case,  made  by  George  De  Grasse,  rendered  the 
title  of  such  grantee,  or  his  assigns,  valid  against  the  plaintiflEs. 

It  is  thereupon,  on  motion  of  the  plaintiffs,  by  their  counsel, 
ordered  that  a  certificate  of  division  of  opinion,  upon  the  fore* 
going  points,  which  are  here  stated  during  this  same  term,  un- 
der the  direction  of  the  said  judges,  be  duly  certified,  under  the 
seal  of  this  court,  to  the  Supreme  Court  of  the  United  States,  (o 
be  finally  decided. 

Upon  this  certificate,  the  case  came  up  to  this  court.  It  was 
argued,  in  conjunction  with  the  next  two  cases  Vhich  will  be 
reported  in  this  volume,  by  Mr.  Field  and  Mr,  l¥eh$ter^  for  the 
plaintiffs,  and  Mr.  Jay  and  Mr.  Wood^  for  the  defendants.  Mr. 
Flanagan  also  filed  a  brief  for  the  defendants. 

Each  one  of  the  counsel  pursued  his  own  train  of  argument, 
and  filed  a  separate  brief  The  statement  of  these  points  will 
make  the  report  of  this  case  unusually  long,  but  the  importance 
of  the  principles  discussed  makes  it  necessary  to  place  before 
the  reader  the  view  which  each  counsel  took  in  the  case.  They 
will  be  stated  in  the  following  orders  —  Mr.  Field  for  the 
plaintiffs,  Mr.  Jay  and  Mr.  Wood^  for  the  defendant,  and  Mr. 
Webster  for  the  plaintiffs,  in  reply  and  conclusion. 

Mr  Field.    The  plaintiffs  maintain, — 

1.  That  the  acts  of  the  Legislature  stated  in  the  case,  whether 
they  devested  the  estate  of  the  trustees  under  the  will  of  Mary 
Clarke  or  not,  did  not  vest  the  whole  estate  in  fee  in  Thomas 
B.  Clarke. 

2.  That  the  authority  given  by  the  said  acts  to  the  trustee  to 
sell,  was  a  special  power,  to  be  strictly  pursued. 

3.  That  the  orders  set  forth  in  the  case  were  not  authorized 
by,  and  in  conformity  to,  the  said  acts  of  the  Legislature,  and 
are  to  be  regarded,  not  as  the  acts  of  the  Court  of  Chancery, 
empowered  to  proceed  as  such  in  that  behalf,  but  as  the  doings 
of  an  ofBlcer  acting  under  a  special  authority. 
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4  That  the  Chancellor  had  no  competent  authority,  under 
the  acts,  to  order  or  allow  such  sale  or  conveyance  of  the  estate 
by  the  trustee,  as  is  stated  in  the  case,  on  any  other  considera- 
tion than  for  cash  paid  on  such  conve3rance. 

6.  That  the  deed  executed  by  Thomas  B.  Clarke  to  George 
De  Grasse^.for  the  premises  in  question,  being  upon  a  consid- 
eration other  than  for  cash  paid  on  the  purchase,  is  not  valid. 

6.  That  it  is  invalid  for  this  reason  also,  that  it  was  not  ap- 
proved by  the  Chancellor,  or  by  a  master  in  chancery. 

7.  That  Mr.  Clarke,  having  previously  mortgaged  the  prem^ 
ises  in  fee  to  Henry  Sinunons,  had  exhausted  his  power  over 
the  subject,  and  had  not  competent  authority  to  sell  and  convey 
the  same  to  De  Grasse. 

8.  That  the  subsequent  conveyance  of  a  part  of  the  premises, 
as  set  forth  in  the  case,  made  by  George  De  Grasse,  did  not 
render  the  title  to  that  part,  of  such  grantee  or  his  assigns, 
valid  against  the  plaintiffs. 

In  support  of  these  positions,  the  plaintiffs  make  the  follow* 
ing  points :  — 

First  Point.  —  The  acts  of  the  Legislature  changed  the 
equitable  life  estate  of  Mr.  Clarke  into  a  legal  estate,  but  they 
did  not  give  him  the  legal  estate  in  remainder.  His  power 
over  the  remainder  of  the  children  was  a  statutory  power,  and, 
like  all  such  powers,  to  be  strictly  pursued,- and  when  once 
executed  was  exhausted. 

I.  Whether  even  the  trustees  appointed  by  the  will  took  a 
fee  is  hot  certain.  In  Clarke  v.  Van  Surlay,  16  Wend.  442,  it 
was  conceded  that  "  the  legal  interest  in  the  property  under  the 
will  was  in  the  cestuis  que  trust?^ 

It  is  a  general  rule  in  the  construction  of  devises,  that  trus- 
tees take  no  greater  estate  than  is  necessary  to  support  the 
trusts,  whatever  words  of  inheritance  may  have  been  used. 
Stanley  v.  Stanley,  16  Tes.  491 ;  Doe  v.  Simpson,  6  East,  162; 
Doe  V.  Nichols,  I  Bam.  &;  Cres.  336,"  Doe  v.  Needs,'  2  Mees. 
&  Welsh.  129 ;  Warter  v.  Hutchinson,  3  Dowl.  &  Ryl.  68  ; 
Hill  on  Trustees,  240. 

II.  But  if  the  testamentary  trustees  took  a  fee,  their  estate, 
when  devested,  did  not  pass  to  Mr.  Clarke  alone.  It  passed  to 
him  and  his  children ;  to  him  for  life,  and  to  his  children  in  fee. 
The  reasons  are,  — ^ 

*  1.  There  is  no  language  in  any  of  the  acts  expressly  giving 
the  fee  to  him.  On  the  contrary,  the  expressions  seem  car&i 
fully  chosen  to  avoid  that  conclusion.  He  is  ''authorized  and 
empowered  to  execute  and  perform  every  act,  matter,  and  thing, 
in  like  manner,  and  with  like  effect,  that  trustees  duly  appoint* 
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ed  under  the  said  act  might  have  done."  (Sec  2  of  second 
act.)  This  is  language  appropriate  to  a  power,  not  to  a  con- 
veyance. It  clothes  him,  not  with  the  estate,  but  with  a  power 
in  trust.  The  word  ^'  trustee,"  used  in  reference  to  him,  has 
not  of  itself  force  enough  to  give  him  the  fee.  He  was,  both  in 
popular  and  in  legal  phrase,  trustee  of  a  power.  He  was  to 
have  the  proceeds  invested  in  his  name  as  trustee.  ^  (Sec.  3  of 
second  act.)  The  expression  is  not  so  strong  as  that  in  the 
preamble  of  the  second  act,  — "  whereby  the  said  real  estate 
became  exclusively  vested  in  the  said  Thomas  B.  Clarke  and 
his  children." 

The  fee  not  being  expressly  given  to  Mr.  Clarke,  if  he  took 
it  at  all,  he  took  it  by  implication.  But  a  fee  by  implication  is 
never  allowed,  except  where  it  is  necessary  to  the  purposes  of 
the  trust ;  and  here  it  was  not  necessary,  for  every  thing  which 
he  was  to  do  could  be  done  under  the  power  as  well,  and  far 
more  safely  to  the  rights  of  the  children. 

2.  To  give  Mr.  Clarke  the  fee  for  the  execution  of  the  trust, 
would  involve  this  absurdity,  that  it  would  suppose  a  convey* 
ance  by  him  after  his  death.  The  testamentary  trustees,  if 
they  took  the  legal  estate,  were  to  convey  to  the  children  at 
Mr.  Clarke's  death.  That  is  a  sufficient  reason  why  he  was 
not,  and  could  not  be,  put  in  the  place  of  those  trustees. 

3.  If  the  fee  was  given  to  Mr.  Clarke,  at  the  passing  of  the 
second  act,  it  must  either  have  been  then  taken  out, of  the  chil- 
dren to  be  vested  in  him,  or  it  must  have  been  in  abeyance 
since  the  passing  of  the  first  act.  That  discharged  the  trustees 
under  the  will.  (Sec.  1  of  first  act.)  If,  then,  the  children 
were  not  vested  with  the  fee,  it  remained  in  abeyance.  But 
abeyances  are  not  favored,  nor  are  they  allowed  by  construction 
or  implication.  Com.  Dig.,  Abeyance,  A.  3 ;  Catlin  v.  Jackson, 
8  Johns.  649. 

If,  however,  as  we  contend,  the  fee  was  then  in  the  children, 
there  was  no  reason  for  taking  it  out,  and  vesting  it  in  the  fa- 
ther. To  do  so  would,  besides,  have  been  open  to  grave  con- 
stitutional objection.  It  would  have  exposed  the  estate  of  the 
children  to  a  peril,  for  which  there  was  no  necessity,  real  or 
supposed. 

III.  If  Mr.  Clarke  was  not  vested  with  the  legal  estate  in  re- 
mainder, he  was  clothed  with  a  statutory  power,  —  a  common 
law  authority,  as  defined  by  Mr.  Sugden.  "  A  power  given  by 
a  will,  or  by  an  act  of  Parliament,  as  in  the  instance  of  the 
land-tax  redemption  acts,  to  sell  an  estate,  is  a  common  law  au-* 
thority."     1  Sugden  on  Powers,  1. 

A  power  is  to  be  strictly  pursued.     Doe  v.  Lady  Cdvan,  6 


514  SUPREME   COUBT. 

WillUmsoa  •!  mi.  •.  B«rrj. 

Term  Rep.  567 ;  Doe  v.  Calvert,  2  East,  376 ;  Gholmeley  v.  Ptac- 
ton,  3  Bing.  207 ;  Ck)ckerel  v.  Cholmeleyy  10  Bbid.  A  Ores.  564 ; 
3  Rasa.  565;  1  Run.  A  Myl.  418;  1  dark  A  Fin.  60;  2  Bug. 
Pow.  95,  197,  198,  330,  331,  413. 

And  a  statutory  power  in  particiilttr.  Bex  v.  CrDke,  Cowp. 
26 ;  Collett.i^.  Hooper,  13  Tee.  255 ;  Richter  v.  Hugfaaa,  2  Bam. 
ic  Ores.  499 ; .  Proprietors  of  Stourbridge  Canal  v.  Wheeley,  2 
Barn.  &,  Ad.  792 ;  Leasee  of  Carlisle  v.  Longworth,  5  Ham. 
370 ;  Smith  v.  Hileman,  1  ScanL  324;  Sharp  v.  Spier,  4  HiU, 
76;  Williams  v.  Peyton's  Lessee,  4  Wheal.  77;  Thatcher  v. 
Powell,  6  Wheat.  119. 

The  leases  under  ecclemastical  statutes  in  England  are  in* 
stances.    Bac.  Abr.,  Xaosea,  E.  2 ;  Cro.  Eliz.  207,  690. 

Wherefore,  not  having  pursued  his  authority,  Jb.  Clarke  coDr 
veyed  nothing  by  his  deed. 

IT.  A  statutory  power  once  fully  executed  is  eThaniiled. 
'<  An  authority  once  well  executed  cannot  be  executed  de  no- 
«Hi."  3  Yin.  Abr.,  p.  429,  ^42;  Balk  v.  Lord  Clinton,  12  Tee; 
48 ;  Bamet  v.  Wilson,  2  Younge  A  Coll.  407 ;  1  Sug.  Pow.  359. 

Therefore  Mr.  Clarke,  having  once  fully  executed  his  author^ 
ity  by  a  mortgage  to  Simmons,  could  not  execute  it  again  by 
a  conveyance  to  De  Grasse. 

Second  PinnL  —  If,  however,  Mr.  Clarke  were  to  be  deemed 
vested  with  the  legal  estate  in  remainder,  he  was  disabled  fiom 
alienation,  without  the  consent  of  the  Chancellor.  (Sec.  3  of 
second  act.) 

If  he  took  the  fee,  he  took  it  qualified,  and  with  a  restricted 
power  of  disposition.  The  general  rule  of  law,  that  he  who 
has  the-  legal  estate  can  convey  the  legal  estate,  was  modified 
in  his  case.  It  might  have  been  so  modified  by  deed  at  com- 
mon law.  M' Williams  v.  Nisly,  2  Serg.  &;  Rawle,  513;  Bur- 
ton on  Real  Property,  11,  note;  Doe  «.  Pearson,  6  East,  173; 
Perrin  v.  Lyon,  9  East,  170.  The  private  acts  of  the  Legislar 
tnre,  whence  he  derived  his  right,  were  laws  repealii^  to  that 
extent  the  general  law.  M'Laren  v.  Pennington,  1  Paige,  102 ; 
Hibblewhite  v.  M'Morine,  6  Mees.  A  Welsh.  200;  Myatt  v.  St. 
Helens  Co.,  1  G.  &;  D.  663 ;  Earl  of  Lincoln  v.  Arcedeckne,  1 
Collyer,  98. 

There  is  now  a  general  law  in  New  York,  that  a  conveyance 
by  a  trustee,  in  contravention  of  the  trust,  is  void.  1  Rev.  Stat. 
730,  sec.  65.  This  ia  but  an  extension  to  all  cases  of  the  prin- 
ciple established  for  this  case  by  these  private  acts. 

Instances  of  restricted  powers  of  alienation,  imposed  upon  the 
fee,  are  not  uncommon.  The  case  of  Indian  lands  is  a  familitir 
instance.     See  also  Prince's  case,  8  Coke's  Rep^  1. 
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The  consent  of  the  Chancellor  was  interposed  as  a  check 
upon  VLr.  Clarke.  The  first  act  did  not  prescribe  it  for  the  trus- 
tees to  be  appointed  by  the  Chancellor ;  but  when,  by  the  sec- 
ond statute,  the  tenant  for  life  was  authorized  to  act,  the  con- 
sent of  the  Chancellor  was  required,  for  the  protection  of  the  in- 
fant children. 

Third  Point.  —  lib.  Clarke  was  also  disabled  firom  alienation, 
except  for  a  money  consideration. 

The  acts  give  no  authority  to  do  more  than  to  sell  or  to 
mortgage.     The  purpose  was  to  raise  funds  for  investment 

The  first  act  provides,  that  the  trustees  shall  invest  the  **  pro- 
ceeds in  any  public  stock  of  the  United  States,  or  of  this  State, 
or  bank  stock,  or  shall  put  the  same  out  at  interest  on  real  se- 
curity."   (Sec.  3  of  first  act.) 

Section  fourth  of  the  same  act  provides,  thi|t  the  ''  principal 
sum  of  money  arising  from  the  said  sales  "  shall  be  held,  Ac 

Section  third  of  the  second  act  jmvides,  that  the  Chancellor 
shall  "  direct  the  manner  in  which  the  proceeds  of  such  sale,  or 
80  much  thereof  as  he  shall  think  proper,  shall  .be  vested  in  the 
said  Thomas  B.  Clarke  as  trustee." 

The  third  act  is  still  more  explicit.  It  authorizes  Mr.  Clarke, 
under  the  order  before  granted,  or  any  subsequent  one,  '<  either 
to  mortgage  or  to  sell  the  premises,  which  the  Chancellor  has 
permitted,  or  hereafter  may  permit,  him  to  sell,  as  trustee^  under 
the  will  of  Mary  Clarke,  and  to  apply  the  money,  qp  rauMd  by 
mortgage  or  sale,  to  the  purposes  required,"  ice. 

If  "  to  sell  and  dispose  of"  included  every  kind  of  alienation, 
it  included  a  mortgage,  and  the  third  act  was  unnecessary. 

On  a  similar  expression  in  a  will,  the  Supreme  Court  and 
Court  of  Errors  of  New  York  held,  that  a  sale  must  be  for 
cash,  or  something  which  could  be  invested.  Waldron  v.  Mo- 
Comb,  1  Hill,  111,  and  Bloomer  v.  Waldron,  3  Hill,  361,  and 
though  the  Court  of  Errors  reversed  the  first  judgment,  they 
did  not  impugn  the  principle.     7  Hill,  336. 

So,  also,  in  the  case  of  Darling  v.  Rogers,  22  Wend.  486,  it 
was  held  by  the  Court  of  Errors,  that  the  words  ''  to  sell  "  did 
not  include  the  power  to  mortgage. 

Answer, — but  it  is  not  so  in  cases  where  for  payment  of 
debts ;  then  may  mortgage.  6  Johns.  43.  No  sale  in  &ct,  yet 
legal  title  passed. 

Fourth  Point.  —  The  Chancellor's  order  of  March,  1817,  did 
not  authorize  any  conveyance,  and  least  of  all  a  conveyance  for 
such  a  consideration  as  this,  unless  it  were  approved  by  a  mas- 
ter. 

The  language  is,  "  Provided,  nevertheless,  that  every  sale  and 
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mortgage  and  conveyance  in  satisfaction,  that  may  be  made  by 
the  said  Thomas  B.  Clarke,  in  virtue  hereof,  shall  be  approved 
by  one  of  the  masters  of  this  court,  and  that  a  certificate  of 
such  approval  be  indorsed  upon  every  deed  or  mortgage  that 
may  be  made  in  the  premises." 

The  defendant  claims,  that  this  qualification  applies  only  to 
the  cohveyance  in  satisfaction  ;  the  plaintiffs,  that  it  applies  to 
every  deed  or  mortgage  that  might  be  made.  That  the  latter 
is  the  true  construction  is  claimed,  because', — 

I.  The  statute  declared,  that  no  sale  of  any  part  of  the  estate 
should  be  made  without  the  assent  of  the  Chancellor  to  isuch 
sale,  who  was,  at  the  time  of  giving  the  assent,  to  direct  the 
mode  in  which  the  proceeds,  or  so  nduch  as  he  should  think 
proper,  should  be  vested  in  Mr.  Clarke,  as  trustee.  This  im- 
plied that  the  Chancellor's  consent  was  to  be  given  to  every 
sale. 

The  Chancellor  delegated  the  power  to  a  miEister  of  his  court. 
Supposing  such  a  delegation  lawful,  the  power  was  to  be  exer- 
cised on  every  sale.  To  restrict  it,  therefore,  to  a  conveyance 
in  satisfaction,  is  not  only  to  pervert  the  Chancellor's  order,  but 
to  repeal  the  statute. 

II.  The  language  of  the  order  itself  is  free  from  ambiguity ; 
it  being  thus:  —  "Provided,  nevertheless,  that  every  sale  and 
mortgage  and  conveyance  in  satisfaction,  that  may  be  made  by 
the  said  Thomas  B.  Clarke,  in  virtue  hereof,  shall  be  approved," 
&c. 

This  is  a  repetition  of  the  words  previously  used  to  express, 
1.  a  sale  for  cash,  2.  a  mortgage  for  cash,  and  3.  a  convey- 
ance in  satisfaction.  So,  in  the  last  part  of  the  sentence,  the 
words  are  repeated  with  added  emphasis.  The  approval  is  to 
be  indorsed  on  "  esery  deed  or  mortgage  that  may  be  made  in 
the  premises."  It  does  not  seem  a  fair  interpretation  to  construe 
this  to  mean,  not  "  every  deed  or  mortgage  that  may  be  made 
in  the  premises,"  but  a  particular  kind  of  deed,  namely,  a  con- 
veyance in  satisfaction  of  an  antecedent  debt. 

Ill-  The  ruling  of  the  State  court  on  this  point  was  made 
with  great  hesitation.  Judge  Bronson  gave  no  reasons  for  his 
opinion.  It  does  not  appear  to  have  been  discussed  at  the  ar- 
gument in  the  Supreme  Court.  In  the  Court  of  Errors,  the 
Chancellor  said,  "  Upon  this  point,  I  concur,  though  with  much 
hesitation " ;  in  the  conclusion,  that  the  restriction  was  only 
intended  to  apply  to  sales  and  conveyances  in  satisfaction  of 
debts.  (20  Wend.  379.)  He  overlooked  altogether  the  word 
"  mortgage,'^twice  used  in  the  same  sentence.  Mr.  Verplanck, 
who  delivered  the  only  other  opinion,  was  clear  that  the  re- 
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striction  applied  to  sales  and  mortgages,  as  well  as  conveyance 
in  satisfaction^  (20  Wend.  386,  387.)  What  were  the  opinionii 
of  the  remaining  members  of  the  court  does  not  appear. 

But  the  opinions  of  the  courts  of  New  York  do  not  bind  the 
courts  of  the  United  States,  in  the  construction  of  a  writing 
like  this.  In  the  case  of  a  will,  this  court  rejected  the  con- 
struction given  by  the  courts  of  Mississippi  Lane  v.  Tick,  3 
How.  464. 

In  the  present  case,  however,  the  conveyance  was  not  for 
cash,  but  chiefly  in  payment  and  satisfaction  of  a  debt,  and 
therefore,  within  the  decision  of  the  Supreme  Court  and  Court 
of  Errors  of  New  York,  it  should  have  been  approved  by  a 
master. 

Not  having  been  so  approved,  it  was  void. 

Fifth  Paint.  —  So  far  as  the  order  sanctioned  a  conveyance 
for  any  other  than  a  money  consideration,  it  was  unauthorized 
by  the  acts,  and  therefore  beyond  the  Chancellor's  jurisdiction. 
Consequently  it  gave  no  force  to  the  title. 

In  acting  under  these  private  statutes,  the  Chancellor  exer- 
cised a  special  and  limited  jurisdiction,  and  where  he  exceeded 
his  juri«liction  his  acts  were  void.  The  proceeding  was  not 
by  suit  between  party  and  party,  where  an  appeal  could  be  had 
from  an  erroneous  determination. 

Cases  of  this  kind  are  numerous  in  the  books.  In  New 
York,  the  cases  upon  assessments  are  familiar  iQStances. 
Striker  v.  Kelley,  7  Hill,  9 ;  Matter  of  Beekman  Street,  20 
Johns.  271 ;  Matter  of  Third  Street,  6  Cow.  571. 

So  in  cases  of  partition.     Deming  v.  Corwin,  11  Wend.  647. 

So  in  cases  of  bankruptcy,  jurisdiction  to  grant  the  discharge 
must  be  specially  shown.  Sackett  v.  .Andross,  5  Hill,  330 ; 
Stephens  v.  Ely,  6  Hill,  607. 

Other  cases  in  the  State  courts :  — ^Yates  v.  Lansing,  9  Johns. 
431 ;  Borden  v.  Fitch,  15  Johns.  141 ;  Bloom  v.  Burdick,  1 
Hill,  139;  Rogers  v.  Dill,  6  Hill,  415;  Wickes  r.  Caulk,  6 
Har.  &  Johns.  42 ;  Pringle  v.  Carter,  1  Hill,  S.  C.  53.  See 
also  Fisher  v.  Hamden,  1  Paine,  55. 

In  the  English  courts :  —  Shelford  on  Lunatics,  375 ;  Matter 
of  Janaway,  7  Price,  690. 

"  If  a  conveyance  were  made  by  an  infant,  even  under  the 
order  of  the  court,  it  would  not  be  valid,  if  he  were  not  within 
the  act  of  Parliament.  These  things,  I  am  sorry  to  observe, 
pass  too  often  sub  silentio,"  By  the  Lord  Chief  Baron,  in  The 
King  V.  Inhabitants  of  Washbrook,  4  Bam.  &  Cres.  732. 

There  are  mtmy  cases  in  this  court,  which  go  to  the  same 
point.    Griffith  v,  Frazier,  8  Cranch,  9  ;  Thatcher  v,  Powell,  6 
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Wheaton,  119;  Elliot  v.  Peinol,  1  Pet.  340;  Bank  of  Hamil- 
ton V.  Dudley's  Lessee,  2  Pet.  623 ;  Wilcox  v.  Jitekson,  13  Pet. 
498 ;  Shriver's  Lessee  v.  Lynn,  2  How.  43 ;  Lessee  of  Hickey 
V.  Stewart,  3  How.  750. 

In  this  case  the  '^  subject-matter  "  over  which  the  Chancellor 
had  jurisdiction  by  these  private  statutes  was  not  the  real  es- 
tate, for  then  he  might  have  authorized  its  alienation  by  anoth- 
er person  than  Mr.  Clarke  ;  nor  was  it  every  alienation  by  him, 
for  then  a  mortgage  or  an  exchange  might  have  been  author- 
ized under  the  first  act ;  but  it  was  to  determine  whether  or 
not  the  circumstances  were  such  as  to  justify  his  assent  to  a 
sale  or  mortgage  for  cash,  and  upon  a  sale  or  mortgage  to  su- 
perintend the  application  of  the  proceeds.  When  he  went  be- 
yond this,  his  act  was  coram  nonjudice^  and  void. 

There  are  two  fatal  errors  in  the  Chancellor's  order  of  the 
17th  of  March:  — 

1.  He  could  not  delegate  his  power  to  a  master  at  alL  *  The 
authority  was  personal,  and  to  be  exercised  by  himself.  It  was 
not  the  discretion  of  a  xnaster,  but  the  discretion  of  the  Chan- 
cellor, that  was  trusted. 

2.  He  could  not  autho^ze  a  conveyance  in  satisfaction  of 
Mr.  Clarke's  debts.  The  statutes  gave  him  no  such  authority ; 
and  if  they  had,  they  would  have  been  void,  for  the  Legisla- 
ture  had  not  power  to  appropriate  one  person's  property  to  the 
debts  of  another. 

And  even  if  it  were  held,  that  the  Chancellor  could  delegate 
the  power  of  consenting,  and  the  order  were  construed  to  allow 
a  sale  with  the  consent  of  a  master,  there  would  be  a  further 
and  insurmountable  objection  to  it ;  that  the  consent  of  the 
Chancellor,  either  directly  or  through  a  master,  could  not  be 
dispensed  with,  according  to  the  letter  or  spirit  of  the  statutes. 

The  Chancellor  conferred  upon  Mr.  Clarke  no  portion  of  his 
authority ;  that  came  directly  from  the  statutes.  The  Chancel- 
lor could  neither  give  it,  nor  enlarge  it.  The  lands,  if  they 
passed  at  all,  passed  by  force  of  the  statutes.  The  Chancellor 
had  no  power,  except  to  dissent  from  the  sale  ;  to  interpose  his 
veto.  He  could  not  eve^n  compel  Mr.  Clarke  to  act ;  he  could 
only  say  when  he  should  not  act,  and  if  he  acted,  what  should 
be  done  with  the  proceeds  of  the  estate. 

Sixth  Point  —  The  subsequent  conveyance  of  a  part  of  the 
property  to  a  purchaser,  for  value,  and  without  notice  of  the 
defect  in  the  title,  did  .not  make  the  title  valid,  as  against  the 
plaintiffs. 

This  is  so  upon  general  principles.  If  the  conveyance  by 
Mr.  Clarke  did  not  divest  the  plaIntiff8^  title,  the  subsequent 
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transfer  did  not.  There  is  no  principle  of  law  whiclf  woold 
make  De  Orasse  give  a  better  title  than  he  had. 

In  most  of  tfie  cases,  npon  defective  execution  of  authorityi 
the  property  was  in  the  hands  of  innocent  holders.  Wilson  v. 
Sewall,  1  Bl.  617;  Bloom  v.  Bordick,  1  Hill,  130;  Rogers  v. 
Dill,  6  Hill,  415.  . 

There  is  no  room  here  for  an  estoppel.  The  children  were 
neither  parties  nor  privies  to  the  conveyance  to  De  Orasse. 
They  taJce  as  devisees  under  the  will.  See  Roe  v.  York,  6 
East,  86 ;  Rozburghe  Feu  case,  2  Dow.  189. 

Mr.  John  Jay^  for  defendant. 

DefendafWs  PmnU  m  the  E^ht  QueMHwu  itated  in  the  Cer- 

iifieate. 

1  The  acts  of  the  Legislature  stated  in  the  case  divested  the 
estate  of  the  trustees  under  the  will  of  Mary  Clarke,  and  vest- 
ed the  whple  estate  in  fee  in  Thomas  B.  Clarke,  as  trustee  in 
their  place  and  stead. 

1.  To  deteipaine  the  meaning  and  scope  of  these  acts,  we 
must  discover  what  were  then  understood  to  be  the  interests 
and  rights  of  the  parties  to  be  affected  by  them  ;*and  for  this 
purpose  we  mqst  refer  to  the  judicial  decisions  which  governed 
the  courts  and  the  Lcfgislature  at  the'  time  of  their  enactment, 
even  though  these  decisions  have  been  departed  from  by  later 
judges ;  for  it  would  be  contrary  to  the  firat  principles  of  law 
and  justice  to  give  to  long  subsequent  adjudications  a  retro- 
active operation  in  the  interpretation  of  ancient  statutes ;  and 
such  a  course  would  lead  to  the  worst  evils  of  ex  post  facto 
legidation  in'  regard  to  vested  and  sacred  r'ghts.  2  Inst.  292 ; 
1  Kent's  Com.  461 ;  Doe  v.  Allen,  8  Term  R.  504,  per  Ld. 
Eenyon. 

2.  The  trustees  under  the  will  took  the  legal  estate  in  fee 
in  the  premises  in  question.  This  is  clear  from  the  language 
of  the  devise,  and  from  the  powers  given  to  them^  to  lease 
the  premises  during  Clarke's  life,  and  to  convey  to*  the  par- 
ties who  should  become  entitled  to  the  same  on  his  decease. 

3.  The  children,  as  they  came  in  esse,  were  then  supposed 
to  take,  under  the  will  of  Mary  Clarke,  (according  to  the  uni- 
form ruling  of  all  the  courts,  both  in  England  and  America, 
at  that  time,  and  for  a  long  time  previously,)  not  a  vested 
remainder  in  fee,  liable  to  open  and  let  in  after-bom  children, 
and  subject  to  be  defeated  by  their  death  during  Clarke's  life, 
but  simply  a  contingent  remainder  dependent  upon  their  sur- 
viving their  father,  and  that   remainder  (excepting  so  fiur  as 
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their  interest  in  the  premises  was  enlarged  by  the  acts  of  the 
Legislature  passed  with  Clarke's  assent)  was  then  regarded 
as  amounting,  during  their  father's  life,  to  a  mere  presump- 
tive title,  a  naked  possibility,  uncoupled  with  any  immediate 
beneficial  interest.  Denu  ex  dem.  Radcliffe  v,  Bagshaw,  6 
Term  R.  512,  in  the  King's  Bench,  per  Lord  Eenyon,  and 
all  the  judges,  in  the  year  1796.  Doe  v.  Scudamore,  2  Bos. 
&  Pul.  289,  per  Lord  Eldon,  C.  J.,  and  Heath,  Brooke,  and 
Chambre,  J.  J.,  in  1800.  Roe  v.  Briggs,  16  East,  406,  per  Ld. 
Ch.  J.  Ellenborough,  in  1802:  —  ''That  no  case  had  been 
shown  where  an  estate  depending  on  such  a  contingency  had 
ever  been  held  vested."  Doe  v.  Provost,  4  Johns.  61,  in  1809, 
per  Justice  Van  Ness ;  Kent,  C.  J.,  and  Thompson  and  Yates, 
J.  J.,  concurring.  See  this  case  commented  upon  and  sustain- 
ed in  Hawley  v.  James,  16  Wend.  242  et  seq.  Dunwoodie  v. 
Reed,  3  Serg.  &  Rawle,  435,  in  1817,  per  Tilghman,  C.  J.,  and 
Gibson,  J.  See  remarks  of  Savage,  C.  J.,  in  Coster  v.  Lorril- 
lard,  14  Wend.  311,  on  the  question  of  remainders  dependent 
on  survivorship,  showing  the  conflicting  definitions  of  the  stat- 
ute and  common  law,  and  thus  accounting  for  the  discrepancy 
between  the  former  and  the  later  decisions.  See  note,  4  Kent's 
Com.  261,  on  the  case  of  Jackson  v.  Waldron,  13  Wend.  178, 
afilrming  the  judgment  of  the  Supreme  Court  in  Pelletrau  v. 
Jackson,  11  Wend.  121,  per  Nelson,  J.  2  Blackstone's  Com. 
170;  Feame  on  Contingent  Remainders  and  Executory  De- 
vises; Preston  on  Abstracts,  21;  Cruise,  title  16,  Remainder ^ 
ch.  1,  ^^  10  to  27 ;  Jickling's  Analogy  of  Legal  and  Equitable 
Estates ;  Dixon  et  ux.  t?.  Pickett,  10  Pick.  517  ;  Blanchard  t?. 
Brooks,  12  Pick.  47,  per  Shaw,  C.  J.  (pp.  63  and  64) ;  Davis  r. 
Norton,  P.  Wms.  392 ;  Duffield  v.  Duffield,  3  Bligh,  N.  S.  260, 
329,  355,  per  Best,  C.  J.,  on  character  of  a  contingent  estate  ; 
Jackson  r.  Waldron,  13  Wend.  214  et  seq.,  per  Tracey,  Senator. 

4.  Thomas  B.  Clarke,  under  the  will,  took  an  equitable  life 
estate,  and  after  the  transfer  to  him,  by  the  act  of  the  Legisla- 
ture, of  the  contingent  estate  of  Clement  C.  Moore,  the  whole 
estate  in  remainder  was  alternate  between  Clarke  and  his  chil- 
dren, dependent  upon  the  like  contingency  of  survivorship. 

5.  In  whatever  light  the  estate  of  the  children  be  regarded, 
the  interest  of  Clarke  in  the  premises  in  question  was  larger 
than  theirs ;  for  the  life  estate  was  absolutely  his,  and  the  re- 
mainder was  limited  on  the  same  condition  to  each,  —  to  wit, 
survivorship  ;  and  as  the  case  shows  that  one  moiety  of  the  de- 
vised premises  was  carefully  reserved  by  the  acts  of  the  Legis- 
lature and  the  orders  of  the  Court  of  Chancery,  for  the  benefit 
of  the  children,  it  is  clear  that,  in  addition  to  the  benefit  they 
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derived  from  the  other  moiety,  which  was  partly  disposed  of, 
they  have  received  a  larger  share  of  the  estate  than  they  would 
have  been  entitled  to,  had  an  equitable  division  of  their  relative 
interests  been  made  between  them  and  their  father  when  the 
acts  and  orders  were  passed  and  made. 

6.  The  acts  having  been  adjudged  constitutional  and  valid, 
the  only  question  here  is  as  to  their  meaning  ;  and  since  they 
were  remedial  statutes,  they  are  to  receive  an  equitable  inter- 
pretation, by  which  the  letter  of  the  act  is  sometimes  enlarged 
and  sometimes  restrained,  so  as  more  effectfully  to  meet  the 
beneficial  end  in  view,  and  to  prevent  a  failure  of  the  remedy. 
The  intention  of  the  Legislature  is  to  be  deduced  from  a  view 
of  the  whole,  and  the  real  intention  is  to  prevail  even  over  the 
literal  sense  of  the  words.  Dwarris  on  Statutes  ;  1  Kent's  Com. 
461 ;  Cochran  v.  Van  Surlay,  20  Wend.  365,  per  Bronson,  J. 

7.  The  first  act  of  the  Legislature,  April  1,  1814,  discharg- 
ing the  trustees  under  the  will,  and  providing  for  the  appoint- 
ment of  new  trustees  by  the  Court  of  Chancery  in  their  place  and 

^  stead,  and  directing  that  such  new  trustees  may  lease  eJl  or  any 
part  of  the  land  for  a  term  not  exceeding  twenty-one  years, 
and  may  sell  or  dispose  of  a  moiety  in  their  discretion,  and  de- 
claring that  they  shall  be  decreed  and  adjudged  trustees  under 
the  will,  in  like  manner  as  if  they  had  been  named  therein, 
clearly  divested  the  trustees  under  the  will  of  their  legal  estate 
in  the  land. 

The  trustees  had  no  beneficial  interests.  They  were  liable 
to  be  removed  by  the  Court  of  Chancery.  There  was  nothing 
in  their  appointment  under  the  will,  and  their  acceptance  of 
the  trust,  which  can  be  construed  as  a  contract,  of  which  their 
removal  was  an  unconstitutional  violation ;  for  the  reason,  among 
others,  that  the  Constitution  protects  only  such  contracts  and 
vested  rights  as  are  beneficial,  and  not  such  as  are  merely  oner- 
ous ;  and  in  this  case  the  objection  could  only  be  taken  by  the 
trustees  themselves;  and  they  not  only  assented  to  the  act, 
but  solicited  its  passage ;  and  the  change  of  trustees,  being 
avowedly  for  the  benefit  of  the  children,  was  within  the  clear- 
est parental  authority  of  the  Legislature.  Cruise,  title  Private 
Acts ;  Townley  v.  Gibson,  2  Term  Rep.  701. 

8.  The  first  act  not  only  divested  the  trustees  of  their  es- 
tate,, but  provided  for  its  transfer  without  diminution  to  new 
trustees,  to  be  appointed  by  the  Chancellor.  The  second  act, 
of  March  24,  1816,  in  the  absence  of  such  appointment,  cre- 
ated Clarke  the  new  trustee,  clothed  him  with  all  the  powers 
specified  in  the  former  act,  and,  with  abundant  care  lest  any 
thing  should  be  omitted,  authorized  him  to  Execute  and  per- 
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form  every  act,  matter,  and  thing  in  relation  to  the  real  estate, 
in  like  manner  and  with  the  like  effect  that  trustees  under  the 
former  act  might  have  done  ;  and  made  him,  in  like  manner, 
responsible  to  the  Chancellor  for  his  faithful  "  management  of 
the  estate  thereby  vested  in  Thomas  B.  Clarke."  The  "  es- 
tate "  here  spoken  of  could  only  have  been  the  land,  as  there 
were  then  no  proceeds  for  investment.  And  the  third  act, 
passed  March  29,  1816,  again  distinctly  recognized  him  "as 
trustee  under  the  will  of  Mary  Clarke."  He  could  not  have 
been  the  trustee  for  himself;  for  that  trust  had  merged  in  the 
legal  estate ;  he  was  therefore  trustee  only  of  the  remainder. 

9.  The  acts  cannot  be  fairly  construed  as  conferring  upon 
Clarke  only  a  power  in  trust ;  for,  apart  from  the  express  recog- 
nition of  him  by  the  second  act,  as  vested  with  the  estate,  the 
intention  to  vest  it  in  him  may  be  collected  from  all  the  acts 
taken  together.  To  suppose  that  the  legal  estate  was  intended 
to  be  left  in  the  original  trustees,  after  they  were  "  discharged 
from  the  said  trust,"  is  not  only  unreasonable,  but  utterly  irre- 
concilable with  the  exercise  by  Clarke  of  the  rights  and  du- 
ties conferred  and  imposed  upon  him,  —  such  as  the  leasing  all 
or  any  part  of  the  land  (^  5,  Act  of  April  1,  1814),-  receiving 
the  rents  and  profits,  and  doing  other  acts  requiring  and  imply- 
ing the  possession  of  a  legal  estate.  Goodright  on  dem.  Rev- 
ell  and  others  v.  Parker  and  others,  1  Maule  &,  Selw.  692 ;  Doe 
on  dem.  Gillard  v.  Gillard,  6  Barn.  &  Aid.  785  ;  Doe  on  dem. 
Beezley  v.  Woodhouse  and  others,  4  Term  Rep.  89. 

The  words  "authorize  and  empower,"  in  the  act,  cannot 
have  the  effect  of  turning  this  into  a  mere  power.  They  sim- 
ply declare  the  trusts  for  which  Clarke  was  already  appointed, 
and  for  the  execution  of  which  he  was  vested  with  the  estate. 
Brown  v.  Higgs,  5  Ves.  606,  per  Ld.  Ken  yon. 

10.  It  has  been  judicially  held,  in  New  York,  that  the  acts 
did  vest  the  legal  estate  in  Clarke  as  trustee.  Per  Walworth, 
Ch.,  in  Clarke  v.  Van  Surlay,  20  Wend.  377. 

And  this  court  ^  ill,  in  accordance  with  their  general  practice, 
follow  the  ruling  of  the  State  tribunals.  Swift  v,  Tyson,  16 
Peters,  19. 

11.  The  authority  given  by  the  said  acts  to  the  trustee  to  sell, 
was  not  a  special  power  to  be  strictly  pursued,  but  he  was  vest- 
ed with  the  absolute  power  of  alienation,  subject  only  to  re- 
examination and  accc  mt  in  equity. 

1.  By  the  act  of  April  1,  1814,  the  broadest  powers  of  sale 
were  conferred  on  the  trustees  therein  provided  for.  By  ^  2  of 
the  act  of  March  24,  1816,  the  same  powers  were  conferred  on 
Clarke  in  express  terms.    He  was  authorized  and  empowered 
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to  execute  and  perform  every  act,  matter,  and  thing  in  relation 
to  the  real  estate,  in  lijce  manner  and  with  like  effect  that  trus- 
tees under  the  former  act  might  have  done. 

2.  This  language  is  only  consistent  with  the  supposition,  that 
Clarke  held  the  trust  estate  in  fee  under  the  will.  It  is  irrecon- 
cilable with  the  supposition  that  he  was  acting  under  a  spei^ial 
power,  to  be  strictly  pursued. 

3.  The  doctrine  of  naked  powers  is  odions,  as  oft^n  leading 
to  grievous  injustice ;  and  the  court  will  not  so  construe  the 
act,  if  it  will  bear  any  other  construction.  4  Term  Reports ;  1 
Kent's  Com.  461. 

4.  The  further  provision  of  the  act  directing  the  annual  ac- 
counting before  the  Chancellor,  that  the  Chancellor  might  see 
that  Clarke  had  duly  performed  the  trust  reposed  in  him,  was 
personal  to  Clarke,  and  did  not  abridge  the  powers  conferred 
upon  him  as  trustee. 

III.  and  IT.  The  orders  set  forth  in  the  case  made  by  the 
Chancellor  ars  to  be  regarded  as  the  acts  of  the  Court  of  Chan- 
cery of  the  State  of  New  York,  and  not  as  the  doings  of  an  offi- 
cer under  a  special  authority. 

The  Chancellor,  in  a  court  of  law,  must  be  assumed  to  have 
had  competent  authority,  under  the  acts,  for  every  order  which 
he  made  in  the  matter,  whether  such  order  allowed  a  sale  for 
any  other  consideration  than  cash  paid  or  not. 

1.  That  the  assent  and  direction  of  the  Chancellor  in  this 
case,  required  and  given  under  the  acts,  was  a  judicial  proceed- 
ing, not  to  be  assailed  collaterally  in  a  court  of  law,  was  held 
in  the  courts  of  N^w  York  by  Mr.  Justice  Co  wen,  Clarke  v. 
Van  Surlay,  15  Wend.  447 ;  Chancellor  Walworth,  in  Cochran  v. 
Van  Surlay,  20  Wend.  378 ;  Mr.  Senator  Verplanck,  Ibid.  384. 

2.  The  accountability  of  Clarke  to  the  Chancellor  was  a  con- 
tinuance of  the  accountability  which  rested  upon  the  trustees 
under  the  will,  and  which  was  expressly  intended  by  the  first 
act  of  the  Legislature  (^  6)  to  rest  upon  their  successors,  and 
which  properly  belonged  to  his  position  as  trustee.  2  Story, 
Eq.  Jurisp."^^  960,  974,  978;  2  Ponb.  36,  note ;  3  Ves.  jr.  9. 

3.  The  presumption  of  the  acts  of  the  Chancellor  being  ju- 
dicial, even  if  no  reference  to  the  Court  of  Chancery  had  been 
made  in  the  former  act,  would  result  from  the  appointment  of  a 
judicial  officer  having  exclusive  jurisdiction  over  matters  of  trust 
and  the  estates  of  in&nts ;  and  the  fact  that  the  rights  of  Clarke, 
as  life  tenant  ajod  eonting^it  remainder-man,  and  the  rights  of 
the  children  in  the  proceeds  of  sales  and  in  the  profits,  required 
judicial  adjustment,  not  according  to  the  technical  and  unbend- 
iiig  rules  of  the  coauoQon  law,  but  at  the  hands  of  the  presiding 
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officer  of  the  high  court  of  equity,  having  authority  to  take  a 
wider  range,  as  the  interest  of  the  parties  might  require.  Fish- 
er V.  Fields,  10  Johns.  506,  per  Kent,  Ch. ;  2  Story,  Bq. 
Jurisp.  ^  331. 

4.  The  contemporaneous  action,  under  the  acts,  by  the  Chan- 
cellor,  was  judicial,  and  not  ministerial,  and  that  action  is  evi- 
dence of  the  true  construction  of  the  acts.  The  act  of  1816 
refers  to  the  proceedings  already  had  by  the  Chancellor,  and 
adopts  them,  and  thus  gives  a  legislative  exposition  of  the  pri- 
or act,  showing  them  to  have  been  judicial ;  and  being  judicial, 
they  cannot  be  impeached  collaterally. 

5.  That  the  Chancellor  regarded  his  acts  as  the  acts,  not  of 
an  individual,  but  of  the  High  Court  of  Chancery,  and  that  he 
regarded  that  court  as  having  exclusive  jurisdiction  in  the  fu- 
ture of  all  matters  connected  with  the  sales  and  mortgages,  is 
clear  from  the  repeated  permission  given  in  the  successive  or- 
ders to  "  all  parties  interested,  or  to  become  interested,  in  the 
premises,  to  apply  to  the  court  at  any  time  or  times  thereafter, 
for  further  orders  or  directions." 

6.  Of  that  permission  the  plaintiffs  should  have  availed  them- 
selves, if  Clarke  had  in  any  thing  abused  his  powers,  to  enforce 
the  trust  and  recover  the  purchase-money,  instead  of  seeking  to 
review  the  orders  of  a  Court  of  Chancery  in  ejectment  suits  at 
common  law.  Mitford's  Pleadings,  133 ;  2  Story,  Eq.  Jurisp. 
^  1127;  2  Madd.  Ch.  125;  Potter  v.  Gardner,  12  Wheaton,  499, 
per  Marshall,  C.  J. 

V.  and  VI.  The  deed  executed  by  Clarke  to  De  Grasse,  for  the 
premises  in  question,  is  valid,  even  if  it  were  given  for  a  consid- 
eration other  than  cash  paid  on  the  purchase,  (of  which  there  is 
no  proper  evidence,)  and  without  having  a  certificate  indorsed 
thereon,  that  it  was  approved  by  a  master  in  chancery,  suppos- 
ing Clarke  to  have  taken  only  a  power  in  trust. 

1.  Under  the  acts  of  the  Legislature  Clarke  had  authority  to 
sell  and  dispose  of  the  land,  in  such  manner,  and  upon  such 
terms,  as  he  might  deem  best  for  the  interest  of  the  several  par- 
ties. The  Chancellor  had  full  authority  under  the  acts  to  as- 
sent ta  a  sale  in  satisfaction,  if  Clarke  thought  such  a  dispo- 
sition of  the  land  expedient,  the  terms  being  altogether  in 
Clarke's  discretion,  and  that  assent  being  judicially  given  is  not 
to  be  questioned. 

The  rules  fixed  by  the  Chancellor  for  Clarke's  guidance,  in 
regard  to  the  valuation,  and  approval,  and  certificate  of  a  mas- 
ter, in  certain  cases,  were  merely  directory  to  the  trustee,  and 
not  conditions  precedent  to  the  validity  of  the  sale,  and  no 
omission  can  invalidate  the  exercise  of  Clarke's  power  given  by 
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the  act,  nor  of  the  deed  to  De  Grasse  given  under  it.  Mineuse 
v.  Cox,  5  Johns.  Ch.  447,  per  Kent,  Chancellor,  in  a  closely 
analogous  case. 

2.  But  the  legal  estate  being  necessarily  vested  in  Clarke,  as 
already  shown,  the  deed  to  De  Grasse  conveyed  a  title  absolute 
in  a  court  of  law,  whether  the  conditions  of  the  trust  had  been 
complied  with  or  not.  The  plaintiffs  are  estopped  at  law, 
though  not  in  equity,  from  impugning  a  deed  duly  executed  by 
the  trustee,  and  their  remedy  for  any  supposed  fraud  or  breach 
of  trust  is  in  equity  alone.  Taylor  v.  King,  6  Munf.  366,  per 
Roane,  J. ;  per  Cowen,  J.,  in  Churke  v.  Van  Surlay,  15  Wend. 
447;  per  Walworth,  Ch.,  in  Cochran  t?.  Van  Surlay,  20  Wend. 
378,  379. 

YII.  The  fact  that  Clarke  had  previously  mortgaged  the 
premises  in  fee  to  Henry  Simmons,  did  not  at  all  effect  his 
competent  authority  to  sell  and  convey  the  same  to  De  Grasse. 

The  power  given  to  Clarke  as  trustee  was  not  one  which 
called  only  for  a  single  execution.  The  words  '< either"  and 
''  or  "  are  not  alternative,  but  distributive,  and  the  beneficial  in- 
tent of  the  act  not  having  been  satisfied  by  the  execution  of 
the  mortgage,  the  power  to  sell  survived.  Omerod  v,  Haxdman, 
5  Ves.  732. 

YIII.  If  it  be  assumed,  (which  is  hardly  possible,)  that  Clarke 
had  only  a  naked  power,  that  the  rules  fixed  by  the  Chancellor 
were  conditions  to  its  exercise,  and  that  the  loose  and  random 
recollections  of  the  witness  who  testified  touching  the  consider- 
ation of  the  deed  to  De  Grasse  were  admissible,  and  sufficient 
evidence  on  that  point,  still  the  title  of  a  band  fide  purchaser, 
Without  notice,  cannot  be  questioned  in  a  court  of  law,  for  the 
want  of  the  master's  certificate  required  to  conveyances  in  sat- 
isfaction, for  the  reason  that  the  deed  on  its  face  was  a  deed  for 
cash,  executed  in  legal  conformity  to  the  power,  and  the  rem- 
edy of  the  plaintiff  is  in  equity,  where  the  payment  of  the  pur- 
chase-money might  be  enforced.  Sugden  on  Powers,  ch.  11, 
^^  1  and  2 ;  Wood  r.  Jackson,  8  Wend.  32 ;  Anderson  v.  Rob- 
erts, 10  Johns. ;  Jackson  v.  Terry,  13  Johns.  471,  pei  Thomp- 
son, C.  J. ;  Astor  v.  Wells,  4  Wheaton,  487 ;  Bean  v.  Smith,  2 
Mason,  273 ;  Fletcher  v.  Peck,  6  Cranch,  141 ;  Jackson  v,  Hen- 
ry, 16  Johns.  195 ;  Jackson  v.  Yan  Dolsen,  5  Johns.  43  f  Frank- 
lin V.  Osgood,  14  Johns.  527. 

Further  Paints  in  Favor  of  the  Defendant. 
I.  By  the  act  of  March  24,  1815,  it  was  provided  that  Clarke 
should  account  annually  to  the  Chancellor,  or  to  such  person  as 
he  might  appoint,  for  the  principal  of  the  proceeds  of  each  sale 
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made  by  him,  and  if  on  such  return,  or  at  any  other  time,  and 
in  any  other  manner,  the  Chancellor  dioold  be  of  opinion  that 
Clarke  had  not  duly  performed  the  trust  by  that  act  reposed  in 
him,  he  was  authorized  to  remove  Clarke  firom  his  said  tmst| 
and  appoint  another  in.  his  stead. 

There  is  no  proof  in  the  case  that  the  Chancellor  ever  re- 
moved Clarke,  as  he  was  bound  to  do^  if  he  thought  he  had  not 
duly  performed  his  trust,  or  that  the  Chancellor  ever  disap- 
proved of  the  sale  to  De  Grasse,  or  of  the  consideration  thereof. 
On  the  contrary,  it  appears  from  the  offers  of  evidence  made  by 
the  plaintiffs,  that  on  the  31st  of  March,  1836,  Clarke  was  still 
acting  as  trustee  and  making  sales,  and  it  is  therefore  a  sound 
legal  presumption,  that  the  Chancellor  approved  of  this  convey- 
ance, and  of  Clarke's  conduct  generally ;  for  had  he  disapproved 
of  them,  Clarke  would  have  been  removed  or  enjoined,  as  the 
plaintiffs  say  he  was,  at  the  instigation  of  the  children,  at  a  later 
period. 

The  Chancellor  had  been  by  the  act  ^^  virtually  made  the 
trustee  of  the  property,"  (per  Jones,  Ch.,  in  Sinclair  v.  Jackson, 
8  Cowen,  648,  quoted  and  approved  by  Terplanck,  Senator,  in 
Cochran  v.  Yan  Surlay,  20  Wend.  387,)  and  the  care  and  exact- 
ness exhibited  in  the  orders  contained  in  the  case  forbid  the 
unputation  of  carelessness  or  neglect  in  his  fulfilment  of  the  im- 
portant duties  specially  imposed  upon  him  by  the  Legislature. 
He  must  be  presumed  to  have  done  his  duty  intelligently,  dili- 
gently, and  faithfully,  and  that  presumpti(^  which  forbids  the 
supposition  that  the  premises  in  dispute  were  disposed  of  fraud- 
ulently or  improperly  is  to  govern  in  this  court  until  overthrown 
by  positive  proof  to  the  contrary.  Best  on  Presumption  of  Law, 
63,  and  cases  cited  ;  Co.  Litt.  103  and  232,  b ;  Dig.  lib.  50,  title 
17 ;  Sutton  v,  Johnstone,  1  Term  Rep.  603 ;  Cowen  and  Hill's 
Notes  to  Phillips  on  Evid.  205,  et  seq, 

II.  The  conveyance  to  be  Grasse  was  made  29  March, 
1822 ;  this  suit  was  commenced  in  1845.  Although  the  mar- 
riage of  Mrs.  Williamson,  in  1827,  before  the  completion  of 
her  infancy,  has  saved  her  from  being  barred  by  the  statutes  of 
limitation,  the  singular  and  unexplained  want  of  diligence  and 
vigilance  on  the  part  of  the  plaintiffs  in  seeking  to  enforce 
their  claims,  if  any  they  had,  to  these  premises,  until  after  the 
lapse  of  so  many  years  of  acquiescence  and  delay,  and  when 
the  tnie  state  of  the  transaction  has  been  forgotten,  or  become 
incapable  of  explanation,  do  not  entitle  them  to  the  favorable 
consideration  of  the  court;  for  they  have  slept  upon  their 
rights,  and  have  thereby  created  a  difficulty  and  imposed  a 
hardship,  misleading  innocent  parties  by  their  silence.    2  Ball 
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&  Beat.  433;  Hawley  v.  Cramer,  4  Gowen,  483,  per  Wal- 
worth, Ch. ;  Broadhurst  v.  Balguy,  1  Yoonge  A  Cql.  N.  R.  16, 
28  to  32 ;  2  Story's  Equity,  ^^  1284,  1520,  and  cases  quoted 
in  note  e;  Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  354,  per 
Livingston,  Ch. ;  Higginbotham  v.  Burnet  and  others,  3  Johns. 
Ch.  184,  per  Kent,  Ch. ;  Roberto  v.  Tunstatl,  4  Hare's  Ch.  R. 
263,  per  Wigram,  V.  Ch. 

III.  The  length  of  time  which  has  elapsed  since  the  con- 
Teyance  to  De  Grasse,  coupled  with  the  fact  that  this  very 
deed  has  been  sustained  by  the  court. of  last  resort  in  the  State 
of  New  York,  after  prolonged  litigation,  will  incline  this  court 
to  give  to  the  acts  of  the  Legislature  and  the  order  of  the 
Chancellor,  in  questions  of  doubt,  the  most  favorable  interpre- 
tation for  the  maintenance  of  tha  title,  and  the  protection  of 
the  rights  of  bond  fide  purchasera  and  encumbrancera.  The 
best  interests  of  society  demand  that  causes  of  action  should 
not  be  deferred  an  unreasonable  time,  and  this  remark  is  pecu- 
liarly api^icable  to  suits  in  ejectment,  since  nothing  so  much  re- 
tards the  growth  and  prosperity  of  the  country  as  the  insecu- 
rity of  titles.  Per  McLean,  J.,  in  Lewis  v.  Marahall,  5  Peters, 
470.  Per  Marahall,  C.  J.,  in  Bell  v.  Morrison,  1  Petera,  S.  C. 
360. 

Mr.  Wood^  for  defendant. 

L  The  three  trustees  under  the  will  of  Mary  Clarke  took  the 
legal  estate  in  fee,  in  the  premises  in  question,  in  part.  Thomas 
B.  Clarke  took  an  equitable  estate  in  said  premises  during  his 
life ;  and  his  children  took  an  equitable  estate  in  remainder  in 
fee;  and  Clement  C.  Moore  took  an  alternate  equitable  re- 
mainder in  fee,  in  case  of  failure  of  the  issue  of  said  Thomas 
B.  Clarke. 

II.  Assuming  Clarke  to  take  a  life  estate  with  a  limitation  in 
remainder  to  his  issue,  such  limitations  of  remaindere  in  the  al- 
ternative are  lawful  and  valid.  Luddington  v.  Kime,  1  Ld. 
Raym.  203. 

III.  The  legal  estate  of  the  trustees  was  not  executed  by 
the  statute  of  uses,  by  transferring  it  to  the  parties  entitled  to 
the  equitable  estates  and  interest  in  fee. 

An  important  act  on  the  part  of  .the  trustees  was  required 
to  be  done,  viz.  the  conveyance  to  the  children  in  fee  after 
the  death  of  Thomas  B.  Clarke,  or  in  the  alternative  to  Clem- 
ent C.  Moore.  The  trust  was  therefore  active,  and  not  exe- 
cuted by  tbe  statute.  Mott  v.  Buxton,  7  Yes.  p.  20i.  Leonard 
V.  Sussex,  2  Tern.  526. 

IT.  The  legal  estate  in  the  hands  df  the  trustees  involved 
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the  power  to  lease^  such  power  being  necessary  for  the  prodao- 
tion  of  rents  and  profits  of  city  property.  Attomey-Oenerai  v. 
Owen,  10  Ves.  660. 

v.  By  the  act  of  1815,  the  legal  estate  in  the  three  trostees 
named  in  the  will  was  transferred  to  Thomas  B.  Clarke  in  trast. 

1st.  The  language  of  the  act  shows  an  intention  to  transfer 
it,  and  not  to  confer  upon  him  a  mere  power  in  trust. 

2d.  It  is  not  necessary  that  words  of  grant  ^should  be  found 
in  the  act.  The  intention  to  vest  him  with  the  legal  estate 
may  be  collected  from  the  context.  Euchelah  v.  Welsh,  3 
Hawks,  &c.,  155.  It  is  unreasonable  to  suppose  the  Jegal  es- 
tate was  meant  to  be  left  in  the  original  trustees  under  the  will^ 
after  they  were  stripped  of  the  trust,  and  when  they  had  no 
beneficial  interests. 

3d.  Under  the  second  section  of  said  act,  all  the  rights  and 
duties  are  conferred  upon  him  which  would  have  devolved 
upon  the  trustees  under  the  act  of  1814,  by  the  fifth  section 
of  which  they  were  to  lease  from  time  to  time,  receive  rents 
and  profits,  and  do  other  acts  requiring  a  legal  estate. 

4th.  A  legal  estate  in  trust  may  be  implied  even  in  private 
instruments,  when  the  acts  to  be  done  are  such  as  to  render  it 
proper  and  essential  that  the  trustees  should  have  the  legal 
estate,  and  not  a  mere  trust  power.  Griffiths  v.  Smith,  Moore, 
753;  Goodright  v.  Parker,  1  Maule  &  Selw.  692;  Doe  v. 
Cundall,  9  East,  400 ;  Doe  v.  Gillard,  6  Barn.  &  Aid.  785 ;  An- 
thony V.  Rees,  2  Cromp.  &  Jerv.  75 ;  Carter  v,  Barnardiston, 
1  P.  Wms.  505;  Thong  v,  Bedford,  1  ftro.  C.  O.  313;  Striker 
t?.  Mott,  2  Paige,  389 ;  Brewster  t?.  Paterson,  Court  of  Appeals, 
S.  P.,  on  this  same  will,  in  M.  5;  Doe  ex  dem.  Beezeley  v. 
Woodhouse,  4  Term  Rep.  89 ;  Oates  v,  Cooke,  3  Burr.  168S. 

YI.  The  act  divesting  the  trustees  under  the  will  of  the 
legal  estate  in  trust  was  not  unconstitutional. 

1st.  They  had  no  beneficial  interests.  Their  functions  were 
under  the  control  of  equity ;  they  were  liable  at  any  time  to  be 
removed  by  the  Chancellor.  Livingston  v,  Moore,  7  Peters, 
469 ;  Wilkinson  v.  Leland,  2  Peters,  267,  660. 

2d.  The  Constitution  protects  only  such  contracts  and  vested 
rights  as  are  beneficial  to  the  party,  not  such  as  are  merely 
onerous. 

3d.  The  objection  could  only  be  taken  by  the  trustees 
themselves,  and  they  assented  to  the  acts  displacing  their  es- 
tate and  their  functions.  2  Peters,  411,  413;  Watson  v,  Mer- 
cer, 8  ib.  88 ;  Sinclair  v.  Jackson,  8  Cow.  543 ;  Currie's  Adm'rs 
V.  Mutual  Ins.  Co.,  4  Hen.  &;  Munf.  315;  Cochran  v.  Tan 
Surlay,  20  Wend.  387.    This  last-mentioned  case  is  conclu- 
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sive  of  the  whole  question,  being  the  decision  of  the  highest 
court  of  the  State  on  a  local  law. 

YII.  The  sale  and  conveyance  by  Thomas  B.  Clarke,  (he 
having  the  legal  estate,)  though  he  may  have  departed  from 
his  trust,  was  valid  to  pass  the  legal  title,  and  the  remedy  for 
any  supposed  breach  of  trust  is  in  equity  only,  not  in  these 
suits  at  law.  1  Sugden  on  Powers,  ch.  11,  ^^  1,  2;  Jackson 
v..  Yan  Dalssen,  5  Johns.  43. 

YIII.  Assuming  that  Thomas  B.  Clarke  takes  only  a  power 
in  trust,  his  conveyance  is  valid. 

1st.  The  assent  and  direction  of  the  Chancellor,  required  un- 
der the  act,  is  a  judicial  proceeding. 

2d.  The  poresumption  of  its  being  judicial  results  from  the 
fact  of  its  being  conferred  upon  a  Jiigh  judicial  officer,  and  the 
rights  of  Clarke  as  life  tenant  and  contingent  remainder-man, 
and  the  rights  of  the  children  in  the  proceedis  of  sales,  and  in  the 
profits,  required  judicial  adjustment. 

3d.  The  contemporaneous  action  under  it,  by  the  Chancel- 
lor, was  judicial,  and  not  ministerial. 

4th.  Such  contemporaneous  action  is  evidence  of  the  true 
construction  of  the  act. 

5th.  The  act  of  1816  refers  to  these  judicial  proceedings, 
adopts  them,  and  thus  gives  a  legislative  exposition  of  the  prior 
act,  showing  these  proceedings  of  the  Chancellor  to  be  judicial. 

6th.  Being  judicial,  the  orders  of  the  Chancellor  are  final  and 
conclusive,  and  cannot  be  impeached  collaterally,  though  the 
proceeding  is  of  a  summary  character.  Moody  v.  Thurston, 
Strange,  481;  1  Douglas,  407;  1  Harg.  Law  Tracts,  446;  4 
Oreenleaf,  531;  Henshaw  t?.  Pleasance,  2  Bl.  R.  1174  (note 
showing  the  decision  overruled) ;  Doe  v.  Brown,  3  East,  15 ; 
Orignon's  Lessee,  2  Howard,  319. 

If  jurisdiction,  but  irregular  proceeding,  final  but  on  appeal. 
If  no  jurisdiction,  this  also  decided  in  Cook  v.  Yan  Lear ;  for  it 
is  not  the  ordinary  jurisdiction  of  equity,  but  jurisdiction  under 
special  statute. 

7th.  If  not  judicial  but  ministerial,  the  terms  imposed  are 
not  conditions,  but  merely  directory,  and  any  omission  does  not 
invalidate  the  exercise  of  the  power  and  the  grant  under  it. 
Mineuse  v.  Cox,  5  Johns.  Ch.  447 ;  5  Johns.  43. 

IX.  The  sales  and  conveyances  are  valid  to  pass  the  title  to 
the  premises  in  question,  and  complete  a  good  defence  in  this  suit. 

Mr.  Webster,  for  plaintiffs,  in  reply  and  conclusion. 
I  propose  to  maintain  four  propositions,  which  will  embrace 
all  the  eight  questions,  and  answer  theifi :  — 
VOL.  viii.  45 
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I.  The  acts  of  the  Legislature  stated  in  the  case,  while  they 
divested  the  estate  of  the  trustees  under  the  will  of  Mary 
Clarke,  did  not  vest  the  whole  estate  in  fee  in  Thomas  B. 
Clarke. 

II.  Thcr  authority  given  by  the  said  acts  to  the  trustee  to 
sell,  was  a  special  power,  to  be  strictly  pursued. 

III.  That,  even,  if  it  be  holden  that  the  acts  vested  a  legal 
estate  in  fee  in  Thomas  B.  Clarke,  yet  that  the  same  acts  im- 
posed conditions  and  restraints  on  his  power  of  alienation; 
and  that  he  could  make  no  lawful  or  valid  conveyance,  without 
having  first  complied  with  these  conditions  and  restraints. 

IT.  That  the  conveyance  made  by  him,  under  which  the 
defendant  claims,  was  not  made  in  conformity  with  these  con- 
ditions and  restraints. 

{Mr.  Webster,  after  arguing  in  support  of  the  above  proposi- 
tions, said  that  he  would  now  ask  the  attention  of  the  court  to 
a  critical  examination  of  the  New  York  decisions,  which  he 
contended  to  be  as  follows.) 

It  has  been  decided  in  the  courts  of  New  York,  that  the  acts 
of  the  Legislature  stated  in  this  case  are  constitutional. 

It  has  not  been  decided,  that  the  Chancellor's  orders  in  the 
case  were  legal,  or  within  the  jurisdiction  conferred  upon  him 
by  the  acts  j  but  it  has  been  decided,  that,  if  acting  within  his 
jurisdiction,  the  propriety  or  legality  of  his  orders  could  not 
be  examined  into,  collaterally,  in  a  court  of  law. 

It  has  been  decided,  that  the  Chancellor's  order  made  in  this 
case  did  not  require  that  a  sale,  made  by  T.  B.  Clarke,  when 
made  for  money,  must  have  been  approved  by  a  master ;  but  all 
the  judges  who  gave  reasons  for  their  judgment  signified  their 
opinions,  that,  when  a  conveyance  was  made  in  satisfaction  of 
a  debt,  such  approval,  under  the  Chancellor's  order,  was  indis- 
pensable. But  no  case,  turning  on  this  single  point,  has  been 
adjudged  in  New  York. 

It  has  not  been  decided  by  the  courts  in  New  York,  that, 
under  and  by  force  of  the  acts,  T.  B.  Clarke  took  a  fee  simple 
estate  in  the  whole  property.  That  question  has  not  directly 
arisen.  Chancellor  Walworth,  arguendo,  expressed  an  opin- 
ion in  favor  of  the  affirmation  of  that  question.  Chief  Jus- 
tice Bronson  took  the  negative  of  the  question  as  a  point  con- 
ceded. 

It  has  not  been  decided  by  the  courts  of  New  York,  that  T. 
B.  Clarke  took,  by  force  of  the  acts,  any  such  estate  as  that  he 
could  make  a  sale  or  conveyance,  wiiich  should  be  sufficient  to 
pass  any  title,  legal  or  equitable,  without  conforming  to  all  the 
limitations  and  requisites  prescribed  in  the  acts  themselves. 
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On  the  contrary,  all  the  courts,  and  every  judge  in  New 
York,  80  far  as  appears,  has  proceeded  on  the  ground  that  those 
limitations  and  requisites  must  be  complied  with,  before  any 
estate,  legal  or  equitable,  could  be  passed  by  any  deed  or  con- 
veyance which  Thomas  B.  Clarke  could  make. 

All  the  courts  and  all  the  judges  in  New  York  have  affirmed 
that  these  restrictions  in  the  acts  do  bind  the  estate,  and  re- 
strain and  limit,  ab  initio^  the  trustees'  power  of  sale. 

Therefore,  Mr.  Webste9'  contended,  the  attempt  now  made  by 
defendant's  counsel  was  nothing  less  than  an  attempt  to  over- 
throw the  whole  substance  of  the  New  York  decisions. 

lb.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

This  cause  has  been  brought  to  this  court,  to  get  its  decision 
upon  questions  of  law,  which  were  raised  upon  a  case  stated  in 
the  Circuit  Court,  upon  which  the  judges  of  that  court  differed 
in  opinion. 

The  suit  is  an  action  of  ejectment,  for  the  undivided  third 
part  of  eight  lots  of  land,  in  the  sixteenth  ward  of  the  city  of 
New  Yoric^  The  plaintiffs  claimed  under  the  will  of  Mary 
Clarke;  It  was/admitted  by  the  counsel  for  the  defendant,  that 
Mary  Clarke  had  been  seized  of  the  premises  in  dispute,  when 
she  made  her  will,  and  when  she  died  in  1802.  It  was  also 
admitted,  that  the  defendant  was  the  actual  occupant  of  the 
premises,  when  the  suit  was  commenced  against  him. 

The  premises  are  a  portion  of  a  tract  of  land,  devised  by 
Mary  Clarke  to  "  Benjamin  Moore  and  Charity,  his  wife,  and 
Elizabeth  Maunsell,  and  their  heirs  for  ever,  as  joint  tenants 
and  not  as  tenants  in  common,"  of  '^  all  that  part  of  my  said 
fisurm  at  Greenwich  aforesaid,  called  Chelsea^"  &c.,  '<  to  have  and 
to  hold  the  said  hereby  devised  premises,  to  the  said  Benjamin 
Moore  and  Charity,  his  wife,  and  Elizabeth  Maunsell,  and  to  the 
survivor  or  survivors  of  them,  and  to  the  heirs  of  such  survivor, 
as  joint  tenants,  and  not  as  tenants  in  common,  in  trust,  to 
receive  the  rents,  issues,  and  profits  thereof,  and  to  pay  the 
same  "  <'  to  Thomas  B.  Clarke,  "  &;c.,  "  during  his  natural  life ; 
and  from  and  after  the  death  of  the  said  Thomas  B.  Clarke,  in 
further  trust,  to  convey  the  same  in  fee,  to  the  lawful  issue  of 
the  said  Thomas  B.  Clarke,  living  at  his  death.  And  if  the 
said  Thomas  B.  Clarke  shall  not  leave  any  lawful  issue,  at  the 
time  of  his  death,  then  in  the  further  trust  and  confidence,  to 
convey  the  said  hereby  devised  premises  to  my  grandson, 
Clement  C.  Moore,  and  to  his  heirs,  ot  to  such  person  in  fee  as 
he  may  by  will  appoint,  in  case  of  his  death,  prior  to  the  death 
of  Thomas  B.  Clarke." 
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It  was  also  admitted,  that  the  trustees  named  in  the  will 
were  dead ;  that  Thomas  B.  Clarke  married,  in  1803 ;  that  his 
wife  died  in  1815 ;  and  that  he  died  in  1826,  leaving  three 
children,  —  Catharine,  the  wife  of  Charles  H.  Williamsoni 
plaintiffs  in  this  suit,  —  Isabella,  now  the  wife  of  Rupert  Coch- 
ran, —  and  Bayard  Clarke,  all  oif  whom  were  still  living.  Here 
the  plaintiffs  rested  their  case. 

The  defendant  then  put  his  case  upon  conveyances  from 
Thomas  B.  Clarke,  made,  as  he  says,  under  legislative  enact- 
ments of  the  State  of  New  York  and  orders  of  the  Chancellor 
of  New  York. 

The  acts  and  the  orders  of  the  Chancellor  under  them  will 
be  the  subjects  of  our  consideration  only  so  far  as  may  be  ne- 
cessary to  give  answers  to  the  points  certified  to  this  court.  In 
other  words,  we  will  not  discuss  the  quantity  of  interest  which 
the  persons  provided  for  in  the  devise  took  under  it. 

It  is  right,  however,  to  say,  that  we  concur  with  the  learned 
judges  of  the  Circuit  Court,  that,  under  the  will  of  Mary  Clarke, 
the  first-born  child  of  Thomas  B.  Clarke,  at  its  birth,  took  a 
vested  estate  in  remainder,  which  opened  to  let  in  his  other 
children  to  the  like  estate,  as  they  were  successively  bom ;  and 
that  their  vested  remainder  became  a  fee  simple  absolute,  in  the 
children  living,  on  the  death  of  their  father. 

The  points  certified  arie  as  follows :  — 

1.  Whether  the  acts  of  the  Legislature,  stated  in  the  case, 
divested  the  estate  of  the  trustees  under  the  will  of  Mary 
Clarke,  and  vested  the  whole  estate  in  fee  in  Thomas  B. 
Clarke. 

2.  Whether  the  authority  given  by  the  said  acts  to  the  trus- 
tee to  sell,  was  a  special  power,  to  be  strictly  pursued,  or 
whether  he  was  vested  with  the  absolute  power  of  alienation, 
subject  only  to  reexamination  and  account  in  equity. 

3.  Whether  the  orders  set  forth  in  the  case,  made  by  the 
Chancellor,  were  authorized  by  and  in  conformity  to  the  said 
acts  of  the  Legislature,  and  are  to  be  regarded  as  the  acts  of 
the  Court  of  Chancery,  empowered  to  proceed  as  such  in  that 
behalf,  or  the  doings  of  an  officer  acting  under  a  special  au- 
thority. 

4.  Whether  the  Chancellor  had  competent  authority,  under 
the  acts,  to  order  or  allow  such  sale  or  conveyance  of  the  estate 
by  the  trustee,  as  is  stated  in  the  case,  on  any  other  considera- 
tion than  for  cash  paid  on  said  conveyance. 

5.  Whether  the  deed  executed  by  Thomas  B.  Clarke  to 
George  De  Grasse,  for  the  premises  in  question,  being  upon 
a  consideration  other  than  for  cash  paid  on  the  purchase,  is 
valid. 
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6.  Whether  the  said  deed  is  valid,  it  having  no  certificate 
indorsed  thereon  that  it  was  approved  by  a  master  in  chan* 
eery. 

7.  Whether  Thomas  B.  Clarke,  having  previously  mort- 
gaged the  premises  in  fee  to  Henry  Simmons,  had  competent 
authority  to  sell  and  convey  the  same  to  De  Grasse. 

8.  Whether  the  subsequent  conveyance  of  the  premises,  as 
set  forth  in  the  case,  made  by  George  De  Grasse,  rendered  the 
title  of  such  grantee,  or  his  assigns,  valid  against  the  plaintiffs. 

It  is  thereupon,  on  motion  of  the  plaintiffs  by  their  counsel, 
ordered  that  a  certificate  of  division  of  opinion,  upon  the  fore- 
going points,  which  are  here  stated  during  this  same  term,  un- 
der the  direction  of  the  said  judges,  be  duly  certified  under  the 
seal  of  this  court  to  the  Supreme  Court  of  the  United  States,  to 
be  finally  decided. 

Our  first  observation  upon  the  act  of  April,  1814,  is,  that  the 
first  section  of  it  gives  to  the  Chancellor  the  power  to  appoint 
tnistees,  in  the  place  of  those  named  in  the  will.  This  is  to  be 
done  upon  the  petition  of  Thomas  B.  Clarke,  as  contradistin- 
guished from  a  suit  by  bill  for  such  a  purpose ;  and  as  occa- 
sion may  require,  the  Chancellor  may  substitute  and  appoint 
other  trustees,  in  the  room  of  these  appointed  imder  the  act,  in 
like  manner  as  is  practised  in  chancery,  in  cases  of  trustees 
appointed  therein.  By  the  last  section  of  the  act,  the  trustees 
are  said  to  be  liable  in  all  respects  to  the  power  and  authority 
of  the  Court  of  Chancery,  concerning  the  trusts  created  by  the 
act. 

It  will  be  conceded  by  all,  that  the  Court  of  Chancery,  with- 
out this  act,  had  not  the  power,  under  its  inherent  or  original 
jurisdiction,  to  change  the  trustees  summarily  upon  petition,  or 
except  by  means  of  a  bill  filed  by  and  against  all  proper  par- 
ties, for  such  causes  as  trustees  may  be  removed  in  chancery. 

The  second,  third,  fourth,  fifth,  and  sixth  sections  of  the  act, 
except  the  last  clause  in  the  sixth  already  cited,  prescribe  mi- 
nutely what  may  be  done  by  the  trustees  who  might  be  ap- 
pointed by  the  Chancellor,  in  relation  to  the  land  devised, 
leaving  nothing  to  be  done  by  the  court,  except  in  its  super- 
visory power  over  the  acts  of  the  trustees. 

Under  this  act,  it  does  not  appear  that  any  application  was 
made  for  the  substitution  of  trustees  in  place  of  those  named 
in  the  will.  The  latter  continued  in  their  testamentary  rela- 
tion to  the  land  devised,  until  after  the  act  of  March,  1815,  had 
been  passed. 

That  act  was  passed  upon  the  petition  of  Thomas  B.  Clarke. 
He  recites  a  release  to  htm  by  Clement^C.  Moore  of  his  contin- 
45  ♦ 
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gent  interest  in  the  estate  devised,  whereby  he  says  himself  and 
his  infant  children  have  become  the  only  persons  interested  in 
the  estate.  And  he  declares  that  he  has  not  been  able  to  pre- 
vail upon  any  suitable  person  to  undertake  the  performance  of 
the  duties*  enjoined  by  the  first  act.  He  then  prays  for  an 
amendment  of  it. 

Leave  was  given  in  the  Senate  of  New  York,  that  such  a 
bill  might  be  reported,  and  it  wias  passed  into  an  act  the  24th 
of  March,  1815. 

In  the  preamble  to  this  act,  after  reciting  Clement  C.  Moore's 
release,  "whereby,  the  said  real  estate  became  exclusively 
vested  in  Thomas  B.  Clarke  and  his  children,"  it  is  enacted, 
that  all  the  beneficial  interest  and  estate  of  Moore,  or  those  un* 
der  him,  arising  by  virtue'  of  the  act,  to  which  this  is  a  supple- 
ment ;  is  vested  in  Clarke,  his  heirs  and  assigns,  &c.  And  that 
so  much  of  the  act  as  requires  the  several  duties  therein  enu- 
merated to  be  performed  by  trustees,  to  be  appointed  by  the 
Court  of  Chancery,  as  therein  mentioned^  be,  and  the  same  is 
hereby,  repealed. 

The  power  given  by  the  first  act  to  the  court,  to  appoint 
trustees,  having  been  repealed,  the  second  section  of  the  second 
act  is, — that  Clarke  is  authorized  and  empowered  to  execute 
and  perform  every  matter  and  thing,  in  relation  to  the  real  es- 
tate mentioned  in  the  act  to  which  this  is  a  sum>lement,  in 
like  manner,  and  with  like  effect,  thatjrustees;  4my  appointed 
under  the  first  act  might  have  done.  .  AndGhrke  is  required 
to  apply  the  whole  interest  and  income  of  the  property  to  the 
maintenance  of  his  family  and  the  education  of  hia  children. 
Then  it  is  enacted,  in  the  third  section,  that  no  sale  of  any  part 
of  the  estate  shall  be  made  by  Clarke,  until  he  shall  have  pro- 
cured the  assent  of  the  Chancellor  to  such  sale }  who  shall,  at 
the  time  of  giving  such  assent,  also  direct  the  mode  in  which 
the  proceeds  of  such  sale,  or  so  much  thereof  as  he  shall  think 
proper,  shall  be  vested  in  Clarke  as  trustee ;  and  further,  that  it 
shall  be  the  duty  of  Clarke  to  render  an  annual  account  to  the 
Chancellor,  or  to  such  person  as  he  may  appoint,  of  the  prin- 
cipal of  the  proceeds  of  such  sale  only,  the  interest  being  to  be 
applied  by  said  Clarke  in  such  manner  as  he  may  think  proper, 
for  his  own  use  and  benefit,  and  for  the  maintenance  and  edu- 
cation of  his  children.  And  if  on  such  return,  or  at  any  other 
time,  and  in  any  other  manner,  the  Chancellor  shall  be  of  the 
opinion,  that  Thomas  B.  Clarke  hath  not  duly  performed  the 
trust  by  this  act  reposed  in  him,  he  may  remove  him  and  ap- 
point another  trustee  in  his  stead,  subject  to  such  rules  as  he 
may  prescribe  in  the  management  of  Hhe  estate  hereby  vested 
in  Thomas  B.  Clarke  as  trustee. 
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We  have  hitherto  used  the  words  of  the  acts.  And  shall  do 
so,  as  occasion  may  require,  that  Clarke's  character  under  the 
acts  as  a  trustee,  with  power  as  it  might  be  given  to  him  by 
the  Chancellor  to  sell,  may  not  be  misunderstood ;  and  that  the 
special  power  or  jurisdiction  given  to  the  Chancellor  in  the 
whole  matter  may  be  more  apparent,  when  we  treat  of  that 
part  of  the  case. 

The  orders  given  by  the  Chancellor  under  the  first  and  sup- 
plemental act,  upon  the  petition  of  Clarke,  shall  have  our  atten- 
tion, after  the  third  act  which  was  passed  for  Clarke's  relief  has 
been  noticed. 

It  was  passed  upon  the  memorial  of  Clarke.  It  recites,  that 
the  Chancellor,  under  the  act  for  his  relief,  did  order  that  he 
might  sell  the  eastern  moiety  of  the  property  in  the  act  men- 
tioned, but  that,  owing  to  the  scarcity  of  money  and  low  price, 
no  sale  could  be  made,  without  a  great  sacrifice.  And  there- 
fore he  prays  to  be  permitted  to  mortgage  the  property,  as  the 
Chancellor  may  appoint,  for  the  purposes  mentioned  in  the  pre- 
ceding acts  and  order  of  the  Chancellor. 

The  act  passed  upon  this  petition  is,  that  he  is  authorized, 
under  the  order  heretofore  given,  or  under  any  order  which  the 
Chancellor  might  give,  to  mortgage  and  sell  the  premises,  as 
trustee  under  the  will  of  Mary  Clarke,  and  to  apply  the  money 
to  be  raised  by  mortgage  or  sale  to  the  purposes  required  or  to 
be  required  by  the  Chancellor,  under  the  acts  heretofore  passed 
for  Clarke's  relief. 

So  much  of  Clarke's  petition  to  the  Legislature  has  been 
cited  in  connection  with  its  acts,  to  show  that  the  latter  were 
coincident  with,  and  not  beyond,  the  relief  for  which  he  asked. 

Both  fix  conclusively  that  Clarke  is  to  be  regarded  as  the 
trustee  only  of  the  property  devised,  to  sell  or  mortgage  a  part 
of  it,  with  the  assent  or  appointment  of  the  Chancellor.  His 
obligation  is  to  account  annually  for  the  principal  of  the  pro- 
ceeds of  every  sale  or  mortgage  which  might  be  made,  and  it 
is  his  right  to  use  the  interest  of  the  principal  for  himself  and 
for  the  education  and  maintenance  of  his  children.  He  is  called 
trustee  in  th^  acts.  In  that  character,  and  in  no  other,  is  he 
recognized  in  the  orders  of  the  Chancellor.  And,  in  the  last 
clause  of  the  third  section  of  the  second  act,  it  is  said  another 
may  be  appointed  in  his  stead,  '^  subject  to  such  rules  as  the 
Chancellor  may  prescribe,  in  the  management  of  the  estate,  here- 
by vested  in  the  said  Thomas  B.  Clarke  as  trustee." 

His  relation  to  the  devised  estate  was  changed  by  the  di»- 
charge  of  the  trustees  named  in  the  will,  but  his  interest  in  it 
was  the  same  as  it  had  been,  with  the  exception  of  Moore's  as- 
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signment  of  his  contingent  remainder,  and  the  power  given  to 
the  Chancellor  to  assent  to  the  sale  or  mortgage  of  a  part  of  it. 
The  acts  of  the  Legislature  dischai^ed  the  trustees  named  in 
the  devise,  whatever  may  have  been  their  estate  in  the  land 
under  it,  but  did  not  vest  an  estate  in  fee  in  Thomas  B.  Clarke. 

We  will  now  precede  our  inquiry  into  the  jurisdiction  given 
to  'the  Chancellor  by  the  acts,  with  a  few  remarks,  which  will 
tfid  in  determining  the  extent  of  that  jurisdiction,  and  what 
would  have  been  its  rightful  exercise. 

Jurisdiction  in  chancery  is  inherent  and  original,  compre- 
hending now  almost  every  exigency  of  human  disagreement| 
for  which  there  is  not  an  adequate  remedy  at  law. 

Or  it  is  statutory,  meaning  a  new  power  from  legislation  for 
the  court  to  act  upon  particular  subjects  of  a  like  kind,  as  occa- 
sions for  doing  so  may  occur.  Examples  of  this  statutory  ju- 
risdiction are  the  43d  of  Elizabeth,  called  the  Statute  of  Chari- 
ties. The  act  known  as  Sir  Samuel  Romilly's,  giving  a  sum- 
mary remedy  in  cases  of  breach  of  trust  for  charitable  uses. 
And  another  is  the  trustee  act  of  Sir  Edward  Sugden,  for 
amending  the  laws  respecting  conveyances  and  transfers  of  es- 
tate and  funds  vested  in  trustees  and  mortgagees,  and  for  ena- 
bling the  courts  of  equity  to  give  effect  to  their  decrees  and  or- 
ders in  certain  cases. 

Or,  the  jurisdiction  in  equity  is  extraordinary,  as  when  a  stat- 
ute permits  persons  to  present  petitions  to  the  Chancellor  for 
relief  in  private  affairs,  when  the  petitioner  cannot  get  relief  by 
the  ordinary  course  of  law,  or  from  the  inherent  power  of  a 
court  of  chimcery.  Cruise,  in  his  Title  33,  c.  11,  says,  they  are 
termed  real  estate  acts,  and  that  it  is  a  convejrance  or  settle- 
ment of  lands  or  her^itaments,  made  under  the  immediate 
sanction  of  Parliament,  in  cases  where  the  parties  are  not  capa- 
ble of  substantiating  their  agreements  without  the  aid  of  the 
legislature,  and  where  the  carrying  such  agreements  into  effect 
is  evidently  beneficial  to  the  parties. 

In  these  cases,  it  must  also  be  recollected  that  the  Chancel- 
lor abts  summarily,  ex  parte,  upon  the  petition  of  the  party 
seeking  relief.  Upon  such  petitions  orders  are  given,  as  con- 
tradistinguished from  decrees  in  suits  by  bill  filed.  The  last 
are  his  judgments  upon  the  matters  in  controversy  between  the 
parties  before  tlie  court;  the  other  being  orders  in  conformity 
with  whatever  may  be  the  legislative  direction  and  intent  in 
any  particular  case.  Whatever,  however,  the  Chancellor  does 
in  either  case,  he  does  as  a  court  of  chancery.  It  will  stand 
as  his  judgment,  when  it  has  been  done  within  the  jurisdiction 
conferred,  until  it  has  been  set  aside  upon  motion;  as   his 
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decrees  do,  until  they  have  been  set  aside  by  a  bill  of  re- 
view. 

The  acts  for  the  relief  of  Thomas  B.  Clarke  are  of  the  last 
kind.  They  are  private  acts,  relating  to  a  particular  estate  and 
persons  having  interests  in  it  ;-^  one  of  whom,  Clarke,  is  em- 
powered, as  a  trustee,  to  sell  a  part  of  it,  with  the  consent  of  the 
Chancellor.  Several  cases  of  private  acts  for  such  relief  as  was 
asked  by  Clarke  will  be  found  in  the  33  c.  of  Cruise. 

The  acts  in  this  case  provide  that  the  Chancellor  may  act 
upon  them  summarily,  upon  the  application  or  petition  of  Clarke, 
and  in  each  of  them  what  the  Chancellor  can  do  is  precisely 
stated.  In  such  cases,  the  court  will  not  deviate  from  the  let- 
ter of  the  act,  nor  make  an  order  partly  founded  upon  its  origi- 
nal jurisdiction,  and  partly  upon  the  statute.  In  other  words, 
.  it  cannot  confound  its  original  jurisdiction  in  a  suit  with  the 
powers  it  may  be  authorized  to  execute  by  petition,  either  in  a 
public  act,  giving  statutory  jurisdiction  to  the  court,  to  be  exer- 
cised summarily  upon  petition,  or  in  a  private  act  providing  for 
relief  in  a  particular  case,  which  is  to  be  carried  out  by  the 
same  mode  of  procedure. 

The  Legislature  of  New  York,  in  the  exercise  of  its  rightful 
power  to  loose  a  devised  estate  from  fetters  put  upon  it  by  un- 
foreseen causes,  which  were  defeating  the  objects  of  the  testa- 
trix, substitutes  the  Court  of  Chancery  for  itself,  to  give  relief  to 
Clarke,  to  the  extent  that  it  is  enacted,  according  to  the  man- 
ner of  proceedings  in  such  cases  in  courts  of  chancery.  ThQ 
i^ief.  wanted  by  Clarke  was  permission  to  sell  or  mortgage  a 
part  of  the  estate.  Permission  to  do  either,  or  both,  is  given 
by  the  acts,  provided  it  is  done  with  the  assent  of  the  Chancel- 
lor. 

For  the  jurisdiction  or  power  of  the  Chancellor  in  the  matter, 
we  must  look  to  the  third  section  of  the  act  of  the  24th  March, 
1815,  and  to  the  act  of  March  29th,  1816.  Both  shall  be  cited 
in  terms.  The  first  is,  that  no  sale  of  any  part  of  the  said  es- 
tate shall  be  made  by  Thomas  B.  Clarke,  until  he  shall  have 
procured  the  assent  of  the  Chancellor  of  this  State  to  such  sale ; 
al  the  time  of  giving  such  assent,  the  Chancellor  shall  also  di- 
rect the  mode  in  which  the  proceeds  of  such  sale,  or  so  much 
thereof  as  he  shall  think  proper,  shall  be  vested  in  Thomas  B. 
Clarke  as  trustee.  And  further,  it  shall  be  the  duty  of  the  said 
Thomas  B.  Clarke  annually  to  render  an  account  to  the  Chan- 
cellor, or  to  such  person  as  he  may  appoint,  of  the  principal  of 
the  proceeds  of  such  sale  only,  the  interest  being:  to  be  applied 
by  Clarke,  in  such  manner  as  he  may  think  proper  for  his  use 
and  benefit,  and  for  the  maintenance  and  education  of  his  chil- 
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dren.  The  act  of  1816  is,  that  Clarke  ^'is  authorized,  under 
the  order  heretofore  granted  by  the  Chancellor,  or  under  any 
subsequent  order,  either  to  sell  or  mortgage  the  premises,  which 
the  Chancellor  has  permitted  or  hereafter  may  permit  him  to 
sell,  as  trustee  imder  the  will  of  Mary  Clarke,  and  to  apply  the 
money,  so  raised  by  mortgage  or  sale,  to  the  purposes  required, 
or  to  be  required,  by  the  Chancellor,  under  the  acts  heretofore 
passed,  for  the  relief  of  the  said  Thomas  B.  Clarke." 

Such  is  the  jurisdiction  of  the  Chancellor  under  these  acts,  in 
xespect  to  sale,  mortgage  of  the  estate,  and  the  proceeds  which 
might  be  made  from  either.  No  authority  is  gi^en  to  convey 
any  part  or  parts  of  the  southern  moiety  of  the  said  estate  in 
payment  and  satisfaction  of  any  debt  or  debts  due  and  owing 
by  Clarke,  upon  a  valuation  to  be  agreed  upon 'between  him 
and  hjs  respective  creditors.  None,  that  he  might  receive  and 
take  the  moneys,  arising  from  the  premises,  and  apply  the  same 
to  the  payment  of  his  debts,  investing  the  surplus  only  in  such 
manner  as  he  may  deem  proper  to  yield  an  income  for  the  main*- 
tenance  and  support  of  his  family. 

This  was  not  an  exercise  of  jurisdiction,  but  an  order  out  of 
and  beyond  it.  The  jurisdiction  given  by  these  acts  to  the 
Chancellor  is  suggested  by  Blackstone,  when  he  says,  "A  private 
act  of  Parliament  for  the  alienation  of  an  estate  is  an  assurance 
by  matter  of  record,  not  depending  ypon  the  act  or  consent  of 
parties  themselves.  But  the  sanction  of  a  court  of  record  is 
called  in,  to  substantiate,  preserve,  and  be  a  perpetual  testimony 
of  the  transfer  of  property  from  one  man  to  another."  2  Wend. 
Black.  344 

It  is  not  unworthy  of  remark,  that  the  acts  of  New  YoA  now 
.under  consideration  were  initiated  and  passed  in  strict  conform- 
ity with  the  mode  of  legislative  proceedings  in  passing  private 
acts.  There  were  petitions,  references  to  committees,  and  leave 
to  bring  in  bills.  Nothing  was  done  without  the  consent  of  the 
parties  in  being  capable  of  consent ;  and  the  acts  provide  for 
an  equivalent  in  money  to  be  settled  upon  the  infants  interest- 
ed, who  had  not  a  capacity  to  act  for  themselves,  but  who  were 
to  be  concluded  by  what  was  directed  to  be  done  under  the 
acts.     2  Wend.  Black.  345. 

'  In  all  this  may  be  seen,  too  manifestly  for  any  denial  of  it, 
the  intention  of  the  Legislature  as  to  the  office  of  the  Chancel- 
lor, in  the  execution  of  its  acts  for  the  relief  of  Clarke.  The 
Chancellor's  office,  in  respect  to  the  sale  of  the  premises,  was  to 
substantiate  and  preserve  a  perpetual  testimony  of  the  transfer 
of  the  property,  as  a  matter  of  record,  to  whoever  might  be  the 
purchaser  of  any  part  of  it,  in  conformity  with  the  way  in  which 
a  sale  of  it  could  be  made. 
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The  beginning  and  the  end  of  this  affair  are  not  unworthy  of 
remark,  or  of  being  remembered.  The  Legislature  is  first  asked 
to  empower  the  Court  of  Chancery  to  appoint  trustees,  in  the 
place  of  those  named  in  the  will  of  Mary  Clarke,  to  carry  out 
her  beneficent  intentions  for  her  grandson  and  his  children. 
The  father,  being  unable  to  support  himself  and  his  children, 
asks  that  a  sale  might  be  made  of  a  part  of  the  devised  prem- 
ises,, the  rents,  issues,  and  profits  of  which  he  was  entitled  to 
during  life.  An  act  is  passed,  permitting  the  appointment  of 
tnistees,  giving  a  power  to  sell,  and  securing  to  the  children  an 
amount  from  the  sales,  thought  by  the  Legislature  to  be  only 
an  adequate  compensation  for  the  sale  of  land  in  which  they 
then  had  a  vested  estate  in  remainder,  which  would  become 
theirs  in  fee  simple  absolute  upon  the  death  of  their  father. 
The  next  year,  the  Legislature  is  told  that  a  trustee  could  not 
be  got.  A  supplemental  act  is  passed,  permitting  Clarke  him- 
self to  do  all  that  trustees  could  do.  Then  follows  another 
memorial  for  another  aiding  act ;  to  permit  Clarke  to  mortgage 
the  premises,  on  account  of  sales  not  having  been  made,  and 
because  they  could  not  be  made  for  a  fair  price.  Permission  is 
given.  After  other  orders  more  numerous  than  the  acts  under 
which  they- were  made,  an  order  is  given,  permitting  Clarke, 
upon  an  agreed  valuation  between  himself  and  his  creditors, 
subject  to  the  approval  of,  a  master  in  chancery,  to  convey  the 
premises  to  his  creditors.  Further,  that  he  may  apply  the 
money  arising  from  the  sales  in  payment  of  his  debts,  and  in- 
vest the  surplus  in  such  manner  as  he  may  deem  proper,  to 
yield  an  income  for  the  support  of  his  family.  Thus  impor- 
tunity, beginning  with  an  intention  to  obtain  consummate  con- 
trol over  a  part  of  the  devised  premises,  triumphs  in  the  privi- 
lege given  to  the  children  to  have  any  surplus  invested  for  their 
use,  which  may  remain  out  of  the  sales  of  their  estate,  after  the 
payment  of  their  father's  debts. 

The  best  commentary  upon  the  whole  is,  that  its  first  result 
was  a  conveyance  from  Clarke  to  De  Grasse,  for  much  of  the 
property,  without  the  master's  approval,  for  worthless  wild  tax- 
lands  in  Peni)sylvania  or  Virginia,  for  some  money  lent,  and  for 
articles  furnished  Clarke  from  De  Grasse's  oyster-house.  And 
De  Grasse  held  on  to  the  conveyance,  in  defiance  of  the  decla- 
ration of  the  master,  that  he  would  not  approve  the  deed  for 
such  a  consideration. 

It  is  under  that  conveyance,  and  another  from  De  Grasse  to 
him,  that  the  present  defendant  in  ejectment  claims  title  to  the 
premises  in  dispute.  They  do  not  give  to  him  any  title;  either 
legal  or  equitable,  against  the  fee  simple  absolute  which  the 
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children  of  Thomas  B.  Clarke  have  had  in  the  devised  estate 
Siuce  the  death  of  their  father. 

Wheneyer  the  order  of  the  Chancellor,  permitting  Clarke  to 
convey  the  estate  to  creditors  or  to  apply  the  money  arising 
from  it  in  payment  of  his  debts,  has  been  considered  in  the 
courts  of  New  York,  it  has  been  intimated  that  the  act  did  not 
give  the  Chancellor  the  power  to  give  such  an  order.  Judge 
Bronson,  in  Clarke  v.  Tan  Surlay,  15  Wend.  445,  says  so.  The' 
same  may  be  gathered  from  the  opinion  of  Chancellor  Wal- 
worth, in  Cochran  v.  Van  Surlay,  20  Wend.  384  Mr.  Senator 
Yerplanck,  in  the  same  case,  sitting  in  the  Court  for  the  Correc- 
tion of  Errors,  says,  —  "I  have  already  intimated  my  strong  im- 
pression, at  least  as  at  present  advised,  that  the  orders  of  the 
Chancellor  were  not  in  conformity  with  the  acts,  and  that  the 
third  act  still  confined  the  Chancellor  to  allow  no  other  appli- 
cation of  the  proceeds  of  the  sale  than  was  valid  under  the 
acts  heretofore  passed."  ''The  order  made  under  the  fij^t  two 
acts  was  in  contravention  of  the  statute  so  far  as  it  allowed  a 
part  of  the  proceeds  of  the  sale  to  be  applied  to  the  payment 
of  Clarke's  former  debts.  Nor  do  I  think  that  the  words  in  the 
act  of  1816  ratified  the  former  orders,  or  extended  the  Chancel- 
lor's powers  in  future  orders,  as  to  the  liberty  of  applying  the 
principal  of  the  funds,  of  which,  according  to  the  acts  heretofore 
on  this  subject,  the  interest  only  was  to  be  expended."  In 
this  point,  then,  this  court,  in  the  opinion  it  now  expiessesi 
will  not  differ  from  the  courts  in  New  York. 

But  we  do  differ  with  the  learned  judges  and  Senator  upon 
another  point,  common  to  the  case  before  us  and  those  cases  in 
which  they  expressed  their  opinions.  Our  conclusion,  however, 
contrary  to  theirs,  will  be  put  upon  grounds  not  suggested  when 
they  acted  on  those  cases.  Indeed,  our  point  of  difference  is 
not  concerning  a  principle  or  rule  in  chancery ;  but  as  to  the 
application  of  the  rule  in  Cochran  v.  Van  Surlay.  It  was  said 
in  that  case,  and  it  was  the  foundation  of  the  judgment  in  it, 
that  a  decree  in  chancery  could  not  be  looked  into  in  a  collat- 
eral way  for  the  purpose  of  setting  aside  rights  growing  out 
of  it.  We  concur,  that  neither  ordera  nor  decrees  in  chancery 
can  be  reviewed  as  a  whole  in  a  collateral  way.  But  it  is  an 
equally  well  settled  rule  in  jurisprudence,  that  the  jurisdiction 
of  any  court  exercising  authority  over  a  subject  may  be  in- 
quired into  in  every  other  court,  when  the  proceedings  in  the 
former  are  relied  upon,  and  brought  before  the  latter,  by  a  party 
claiming  the  benefit  of  such  proceedings;  The  rule  prevails, 
whether  the  decree  or  judgment  has  been  given  in  a  court  t>f  ^ 
admiralty,  chancery,  ecclesiastical  court,  or  court  of  common 
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law,  or  whether  the  point  ruled  has  arisen  under  the  laws  of 
nations,  the  practice  in  chancery,  or  the  municipal  laws  of 
states. 

This  courf  applied  it  as  early  as  the  year  1794,  in  the  case 
of  Glass  et  cd.  v.  Sloop  Betsey,  3  Dall.  7.  Again,  in  1808,  in 
the  case  of  Rose  v,  Himely,  4  Cranch,  241.  Afterwards,  in 
1828,  in  Elliott  v.  Piersol,  a  case  of  ejectment,  1  Peters,  328| 
340.  This  is  the  language  of  the  court  in  that  case,  —  not 
stronger  though,  than  it  was  in  the  preceding  cases :  —  ''It  is 
argued  that  *the  Circuit  Court  of  the  United  States  bad  no  au- 
thority to  question  the  jurisdiction  of  the  county  court  of  Wood- 
ford County,  and  that  its  proceedings  were  conclusive  upon  the 
matter,  whether  erroneous  or  not.  We  agree,  if  the  county  court 
had  jurisdiction,  its  decision  would  be  conclusive.  But  we  can- 
not yield  assent  to  the  proposition,  that  the  jurisdiction  of  the 
county  court  could  not  be  questioned,  when  its  proceedings 
were  brought  collaterally  before  the  Circuit  Court.  Where  a 
court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause,  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  until  reversed,  is  regarded  as  bind- 
ing in  every  other  court.  But  if  it  act  without  authority,  its 
judgments  and  orders  are  nullities ; .  they  are  not  voidable, 
but  simply  void,  and  form  no  bar  to  a  recovery  sought,  even 
prior  to  a  reversal,  in  opposition  to  them ;  they  constitute  no 
justification,  and  all  persons  concerned  in  executing  such  judg- 
ments, or  sentences^are  considered  in  law  as  trespassers." 

This  distinction  runs  through  all  the  cases  on  the  subject. 

This  court  announce  the  same  principle  in  Wilcox  v.  Jackson, 
13  Peters,  499,.  and  twice  since  in  the  second  and  third  volumes 
of  Howard's  Supreme  Court  Reports.  Shriver's  Lessee  r. 
Lynn  et  al.,  2  How.  59;  Lessee  of  Hickey  v.  Stewart  et  al.,  3 
How.  750. 

In  the  case  in  3  Howard,  the  defendant  in  ejectment  wished 
to  protect  himself  by  a  record  in  a  prior  chancery  suit  between 
himself  and  the  plain  tiflf,  in  which  a  decree  had  been  made  in 
favor  of  the  former,  upon  which  the  chancery  court  had  issued 
a  habere  fades  possessionem^  to  put  him  in  possession  of  the 
land.  The  record  in  the  Circuit  Court  was  admitted  as  evi- 
dence, the  plaintiff  objecting,  and  the  court  gave  judgment  for 
the  defendant  in  ejectment.  The  case  was  brought  here  upon 
a  writ  of  error.  And  this  court  said,  that,  as  the  defendant 
claimed  property  on  the  premises  in  dispute  under  the  record 
from  the  Court  of  Chancery,  it  would  inquire  collaterally  in- 
to the  jurisdiction  of  that  court  to  try  the  question  of  title. 
And  it  ruled  that  the  court  had  no  jurisdiction  for  such  a  pur- 
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pose ;  that  the  Circuit  Court  erred  in  permitting  the  record  to 
be  read  to  the  jury  as  evidence  in  behalf  of  the  defendant,  and 
reversed  the  judgment. 

The  point  in  Cochran  v.  Yan  Surlay  and  in  this  case  is,  wheth- 
er the  Chancellor  did  or  did  not,  in  a  case  for  which  he  had 
jurisdiction  for  certain  purposes,  exceed  the  jurisdiction  given 
to  him  for  the  special  purposes  of  the  case.  Jurisdiction  may 
be  in  the  court  over  the  cause,  but  there  may  be  an  excess  of 
jurisdiction  asserted  in  its  judgment.  That  was  Shriver's  case, 
in  3  Howard. 

Then  the  point  of  inquiry  now  is,  exactly  that  which  the 
judges  in  the  cases  in  15  and  20  Wendell,  admitted  to  be  a 
very  doubtful  exercise  of  power  by  the  Chancellor.  That  is, 
whether  the  order  permitting  Clarke  to  convey  the  property 
to  his  creditors,  at  a  valuation  to  be  agreed  upon  between  them, 
and  to  apply  the  proceeds  of  sales  and  mortgages  to  the  pay- 
ment of  his  debts,  was  an  order  within  the  power  giV^en  to 
him  by  the  acts.  Judge  Bronson  will  not  admit  it.  Chancel- 
lor Walworth  puts  it  hypothetically,  —  if  the  Chancellor  has 
not  exceeded  his  jurisdiction,  but  has  merely  erred  upon  the 
question  whether  such  a  sale  as  he  ordered  would  eventually 
be  for  the  benefit  of  the  infants,  Justice  Bronson  was  clearly 
right  in  supposing  that  the  decision  of  the  Court  of  Chancery 
could  not  be  reviewed  in  this  collateral  way.  Mr.  Senator  Ver- 
planck  says  that  the  order  under  the  first  two  acts  was  in  con- 
travention of  the  statutes,  nor  does  he  think  that  the  act  of 
1816  extended  the  Chancellor's  power  as  to  the  proceeds. 

Upon  the  point  of  looking  into  the  jurisdiction  of  a  court 
collaterally,  when  a  right  of  ^property  is  claimed  under  its  pro- 
ceedings, we  must  add,  that  it  prevails  in  New  York  just  as 
it  does  in  the  courts  of  England  and  in  the  courts  of  the 
United  States.  In  Latham  v,  Edgerton,  9  Cowen,  227,  it  is 
said,  —  "  The  principle  that  a  record  cannot  be  impeached  by 
pleading  is  not  applicable  when  there  is  a  want  of  juris<kction^ 
The  want  of  it  makes  a  record  utterly  void  and  unavailable 
for  any  purpose.  The  want  of  jurisdiction  is  a  matter  that 
may  always  be  set  up  against  a  judgment  when  it  is  to  be  en- 
forced," or  when  any  benefit  is  claimed  under  it."  See  also,  to 
the  same  point,  Penton  v,  Garlick,  8  Johns.  194 ;  Kilboume  r. 
Woodworth,  5  Johns.  37 ;  19  Johns.  39  ;  6  Wend.  446.  And 
in  the  case  of  Rogers  v.  Diel,  6  Hill,  415,  —  a  case  of  eject- 
ment, —  the  chief  justice  ruled  that  the  power  of  a  court  of 
chancery  to  order  the  real  estate  of  an  infant  is  derived  entirely 
from  the  statute.  Thus  sustaining  an  objection  collaterally  to 
proceedings  and  a  decree  in  chancery  which  weris  regular  in 


JANUARY   TERM,    1850.  543 

WilliamsoB  et  al.  v.  Berry. 

form,  but  raid  in  fact,  on  account  of  the  Chancellor's  not  hav- 
ing jurisdiction  or  authority  to  make  such  a  decree. 

The  operation  of  every  judgment  depends  upon  the  juris- 
diction of  the  court  to  render  it.  Though  there  may  be  ju- 
risdiction for  certain  purposes  in  a  cause,  that  jurisdiction  may 
be  exceeded  in  the  judgment.  And  whenever  the  right  to 
property  is  claimed  to  have  been  changed  under  a  judgment 
or  decree  by  a  court,  and  it  is  set  up  as  a  defence  in  another 
court,  the  jurisdiction  of  the  former  may  be  inquired  into. 
The  rule  is,  that  where  a  limited  tribunal  takes  upon  itself  to 
exercise  a  jurisdiction  which  does  not  belong  to  it.  Us  decision 
amounts  to  nothing,  and  does  not  create  a  necessity  for  an  lap- 
peal.     Attorney-General  v.  Lord  Hotham,  Turn.  &,  Russ.  219. 

And  such  is  the  rule  in  New  York,  as  has  been  shown  by 
the  citation  of  cases  from  the  reports  of  that  State.  But  it  has 
been  argued,  that  the  rule  will  not  apply  in  the  cases  now  in 
hand,  because  it  has  been  decided  by  the  highest  tribunal  in 
New  York,  that  the  Chancellor  had  jurisdiction,  under  the  acts 
for  the  relief  of  Clarke,  to  give  the  order  permitting  him  to  sell 
the  property  to  his  .creditors  in  payment  of  his  debts. 

It  is  difficult  for  us  to  admit  that  the  cases  of  Clarke  v.  Tan 
Surlay,  in  15  Wendell,  and  Cochran  t;.  Van  Surlay,  in  20  Wen- 
dell, were  meant  to  decide  that  point,  when  each  judge  whose 
opinion  has  been  reported  in  those  cases  expresses  an  opinion 
amounting  almost  to  a  denial  that  the  Chancellor  had  jurisdic- 
tion to  order  or  permit  a  sale  in  payment  of  Clarke's  debts. 
But  admit  that  the  New  York  cases  are  otherwise,  we  cannot 
admit  that  the  rule  hitherto  observed  in  the  court,  of  recogniz- 
ing the  judicial  decisions  of  the  highest  courts  of  the  States 
upon  State  statutes  relative  to  real  property  as  a  part  of  local 
law,  comprehends  private  statutes  or  statutes  giving  special  ju- 
risdiction to  a  State  court  for  the  alienation  of  private  estates. 
It  has  never  been  extended  to  private  acts  relating  to  particular 
persons,  for  the  reason,  that,  whatever  a  court  in  a  State  may  do 
in  such  a  case,  its  decision  is  no  part  of  local  law.  It  concerns 
only  those  for  whose  benefit  such  a  law  was  passed,  and  be- 
cause the  decision  under  it  is  no  rule  for  any  other  future  case. 
It  may  from  analogy  be  cited  for  the  interpretation  of  another 
private  law  of  a  like  kind,  but  then  the  utmost  extension  of  it 
would  be,  that  there  would  be  two  judgments  in  two  private 
cases,  which  only  show  more  plainly  that  no  local  law  had 
been  made  by  both. 

The  case  put  before  us,  upon  several  of  the  points  certified, 
is  this.  The  State  of  New  York  passes  certain  acts  for  the 
relief  of  Thomas  B.  Clarke,  in  relation  to  a  devise  of  land,  and 
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directs  that  the  acts  shall  be  carried  into  execution  by  the  Chan* 
cellot  of  the  State.  In  the  course  of  the  proceedings  for  that 
purpose,  he  orders  that  the  trustee,  Clarke,  may  sell  or  mortgage 
particular  portions  of  the  land,  and  permits  him  to  convey 
parts  of  it  in  payment  of  any  debt  or  debts,  upon  a  valuation 
to  be  agreed  on  between  himself  and  his  creditors ;  and  that 
Clarke  may  apply  the  proceeds  of  sales  to  the  payment  of  his 
debts. 

The  defendant  in  this  action  says  he  bought  from  De  Grasse. 
It  is  proved  that  De  Grasse  was  a  creditor  of  Clarke,  and  that 
the  consideration  for  Clarke's  conveyance  to  him,  except  the 
wild  lands,  was  the  amount  that  Clarke  owed  to  him.  Then, 
in  order  to  sustain  Clarke's  coBveyance  to  De  Grasse,  he  intro- 
duces the  acts  for  the  relief  of  Clarke,  and  the  orders  of  the 
Chancellor  upon  them. 

This  evidence  raises  the  question,  whether  or  not  the  Chan- 
cellor had  jurisdiction  to  give  an  order,  permitting  Clarke  to 
convey  any  part  of  the  property  in  payment  of  a  debt  After 
the  most  carefuL  perusal  of  the  acts  and  orders,  we  have  con- 
cluded that  the  Chancellor  had  not  the  jurisdiction  to  give  an 
order,  permitting  Clarke  to  convey  any  part  of  the  devised 
premises  in  satisfaction  of  his  debts,  and  that  neither  De  Grasse 
nor  his  alienee,  Berry,  can  derive  from  the  order,  or  the  convey- 
ance by  Clarke  to  De  Grasse,  any  title  to  the  premises  in  dis- 
pute. This  conclusion  substantially  answers  the  first  four 
points  certified ;  but  answers  will  be  given  in  more  precise  form 
hereafter. 

We  now  proceed  to  the  other  points  certified. 

Upon  the  first  of  them,  relating  to  the  premises  having  been 
parted  with  by  Clarke  to  De  Grasse,  upon  a  consideration  other 
than  cash,  we  remark,  that  sale  is  a  word  of  precise  legal  im- 
port, both  at  law  and  in  equity.  It  means  at  all  times,  a  con- 
tract between  parties,  to  give  and  to  pass  rights  of  property  for 
money,  —  which  the  buyer  pays  or  promises  to  pay  to  the  sell- 
er for  the  thing  bought  and  sold.  Noy's  Max.,  ch.  42 ;  Shep. 
Touch.  244.  No  departure  from  the  manner  in  which  a  sale  is 
directed  to  be  made,  either  under  a  judgment  at  law  or  a  decree 
in  equity,  is  permitted. 

In  the  acts  for  the  relief  of  Clarke,  sale  is  the  word  used  and 
frequently  repeated.  No  other  term,  in  reference  to  the  power 
given  to  sell  a  part  of  the  devised  premises,  is  used.  The 
Chancellor's  order  is,  that  Clarke  is  permitted  to  sell.  No 
words  are  used  in  the  acts  to  qualify  the  term  ^ofe.  There  is 
not  any  thing  to  raise  a  presumption,  that  Clarke  was  permitted 
to  sell  for  any  thing  else  than  cash.     Even  the  delfts  of  Clarke, 
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which  the  Chancellor  thought  heiiad  the  jtmsdietion  to  order 
the  payment  of,  are  directed  to  be  paid  out  of  the  proceeds  of 
the  sale. 

We  think,  therefore,  that  the  deed  executed  by  Clarke  to  De 
Orasse,  being  upon  a  consideration  other  than  for  cash,  is  not 
valid  to  pass  the  premises  in  dispute  to  De  Grasse,  or  to  his 
alienees. 

Another  point  certified  is,  whether  Clarke,  having  previously 
mortgaged  the  premises  in  fee  to  Henry  Simmons,  had  compe- 
tent authority  to  sell  and  convey  the  same  to  De  Orasse.  If 
Clarke  could  not  convey  the  premises  for  which  he  was  the 
trustee  to  a  creditor  in  payment  of  a  debt  due  when  the  order 
of  the  Chancellor  was  given,  his  having  united  with  the  mas- 
ter in  chancery  in  mortgaging  the  premises  in  fee  to  Simmons, 
as  a  security  for  a  debt,  could  not,  from  any  transfer  of  it  by 
the  mortgagee,  alter  its  character  as  a  security  for  a  debt,  so  as 
to  permit  the  assignee,  who  by  taking  an  assignment  of  the 
mortgage  became  a  creditor,  or  any  other  person  who  became 
his  assignee,  to  receive  from  Clarke  a  conveyance  of  the  prem- 
ises in  discharge  of  the  mortgage.  Simmons  was  a  creditor 
of  Clarke.  The  assignee  of  his  claim  could  only  be  a  credi- 
tor in  his  place,  having  no  other  right  to  be  paid  by  a  convey- 
ance of  the  premises,  than  the  original  creditor  had.  But  in 
truth  the  mortgage  was  discharged,  and  being  so,  Clarke  was 
replaced  in  his  trustee  relation  to  the  premises,  precisely  a^  he 
stood  before  the  mortgage  was  made.  He  could  not  then,^- 
cause  the  land  had  been  mortgaged  in  fee  to  Simmons,  have 
any  authority  to  sell  and  convey  the  premises  to  De  Grasse,  for 
the  consideration  of  the  debt  due  by  him  to  De  Grasse.  But  if 
by  the  question  it  was  meant  that,  becauSe  Clarke  had  mort- 
gaged to  Simmons,  he  could  not  mortgage  or  sell  again  after  a 
release  from  the  mortgagee,  theVi  we  conclude  that  Clarke's 
having  previously  mortgaged  the  premises  in  fee  to  Simmons, 
did  not  prevent  him,  after  a  release  from  the  mortgagee,  from 
selling  and  mortgaging  the  premises  again,  provided  the  same 
was  not  done  in  payment  of  a  debt,  or  as  security  for  a  debt. 

The  eighth  point  may  be  dismissed  with  two  observations. 
If  the  conveyance  from  Clarke  to  De  Grasse  did  not  give  to 
him  a  title,  and  we  have  said  it  did  not,  De  Grasse  could  not 
convey  a  title  in  the  premises  to  a  third  person,  though  value 
was  received  by  him  from  the  latter.  Besides,  in  this  case,  the 
paper  under  which  De  Grasse  claims  has  recitals  in  it,  which 
would  exclude  any  person  buying  from  him  from  saying  that 
he  had  not  notice  enough  to  put  him  upon  an  inquiry  into  the 
title  of  De  Grasse. 

46» 
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We  are  now  brought  to  the  consideration  of  the  point,  wheth- 
er the  deed  to  De  Grasse  is  valid,  it  having  no  certificate  in- 
dorsed upon  it  that  it  was  approved  by  a  master  in  chancery. 
It  involves  what  has  been  the  practice  in  courts  of  equity, 
which,  fr^m  long  standing,  habitual  use,  and  uniform  judicial 
acquiescence,  has  become  law, — law  in  England,  law  in  New 
New  York,  law  for  the  courts  of  equity  of  the  United  States, 
and  law  in  every  State  of  the  Union,  except  as  it  may  have 
been  modified  by  the  legislation  of  the  States. 

The  usual  mode  of  selling  property  under  a  decree  or  order 
in  chancery  is  a  direction  that  it  shall  be  sold  with  the  appro- 
bation of  a  master  in  chancery,  to  whom  the  execution  of  the 
decree  in  that  particular  has  been  confided.  It  matters  not 
whether  the  sale  is  public  or  private  by  a  person  authorized  to 
make  it.  Not  that  the  approbation  of  the  master  in  either  case 
completes  a  title  to  a  purchaser.  It  is  only  the  master's  ap- 
proval of  the  sale,  and  is  one  step  towards  a  purchaser's  getting 
a  title.  Before,  however,  a  purchaser  can  get  a  title,  he  must 
get  a  report  from  the  master  that  he  approves  the  sale,  or  that 
he  was  the  best  bidder,  accordingly  as  the  sale  may  have  been 
made  either  privately  or  at  auction.  That  report  then  becomes 
the  basis  of  a  motion  to  the  court,  by  the  purchaser,  that  his 
purchase  may  be  confirmed.  Notice  of  the  motion  is  given  to 
the  solicitors  in  the  cause,  and  confirmation  nisi  is  ordered  by 
the  court,  —  to  become  absolute  in  a  time  stated,  unless  cause 
is  shown  against  it.  Then,  unless  the  purchaser  calls  for  an  in- 
vestigation of  the  title  by  the  master,  it  is  the  master's  privilege 
and  duty  to  draw  the  title  for  the  purchaser,  reciting  in  it  the 
decree  for  sale,  his  approval  of  it,  and  the  confirmation  by  the 
court  of  the  sale,' in  the  manner  that  such  confirmation  has 
been  ordered. 

We  have  been  thus  particular,  for  the  purpose  of  showing 
the  offices  of  the  master  in  relation  to  a  sale,  and  what  is  meant 
by  subjecting  a  sale  to  the  approval  of  a  master,  and  to  show 
that  such  a  sale,  until  approved  by  the  master  and  confirmed 
by  the  court,  gives  no  title  to  a  purchaser  of  an  estate,  which 
he  may  have  bargained  to  buy.  We  do  not  mean  to  say,  that 
such  cautionary  proceedings  upon  sales  under  decrees  and  orders 
in  chancery  may  not  be  dispensed  with,  by  a  special  order  of 
the  Chancellor  to  pretermit  them ;  but  that  such  are  the  pro- 
ceedings, when  no  special  order  has  been  given.  Nor  do  we 
mean  to  have  it  implied  that  a  special  order  for  the  master's  ap- 
proval of  the  sale  was  not  given  in  this  case. 

The  proviso  in  the  order  of  the  15th  March,  1817,  is,  —  "  Pro- 
vided, nevertheless,  that  every  sale,  and  mortgage,  and  convey- 
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ance  in  satisfaction,  that  may  be  made  by  the  said  Thomas  R 
Clarke  in  virtue  hereof,  shall  be  approved  by  one  of  the  masters 
of  this  court,  and  that  a  certificate  of  such  approval  be  in- 
dorsed upon  every  deed  or  mortgage  which  shall  be  made  in 
the  premises." 

Our  interpretation  of  the  order  is,  that  the  approval  of  the 
master,  and  the  certificate  of  it,  are  not  confined  to  a  conveyance 
in  satisfaction  of  debt,  but  that  the  Chancellor  meant  that  the 
approval  and  certificate  should  be  given  and  be  indorsed  upon 
every  deed  of  sale  and  mortgage,  as  well  as  upon  conveyances 
in  satisfaction  of  debtis. 

It  was  also  argued,  that  the  sale  to  De  Grasse  was  a  judicial 
sale.  Unless  a  legal  term  of  definite  and  unmistakable  certainty 
in  all  the  past  application  of  it  shall  be  made  to  comprehend  a 
transaction  which  it  has  never  included  before,  the  sale  by 
Clarke  to  De  Grasse  was  not  a  judicial  sale.  By  judicial  sale 
is  meant  one  made  under  the  process  of  a  court  hctving  com- 
petent authority  to  order  it,  by  an  officer  legally  appointed  and 
commissioned  to  sell. 

The  sale  by  Clarke  to  De  Grasse  was  an  attempt  by  both  of 
them  to  evade  the  order  of  the  Chancellor,  that  every  8ale,,&;c., 
made  by  Clarke,  shall  be  approved  by  one  of  the  masters  of 
this  court,  and  that  a  certificate  of  such  approval  be  indorsed 
upon  every  deed  or  mortgage  that  may  be  made  in  the  premises. 
And  in  no  event  could  a  sale  by  Clarke,  in  conformitv  with  the 
order,  have  been  a  judicial  sale,  but  simply  a  sale  by  a  private 
individual  authorized  to  make  it  under  acts  passed  for  his  re- 
lief, and  assented  to  by  the  Chancellor,  for  the  purpose  of  ul- 
timately substantiating  and  verifying  by  a  court  of  record  the 
transfer  of  the  property.  It  was  a  sale-  made  without  process, 
not  by  an  officer  in  any  sense  of  the  word,  but  by  a  private 
person  to  a  private  person,  after  negotiation  between  them, 
and  done  by  one  of  them,  who  had  only  in  a  particular  way 
the  assent  of  the  Chancellor  to  sell. 

Now  if,  in  the  instance  of  Clarke's  conveyance  to  De  Grasse, 
none  of  the  usual  cautions  have  been  taken  by  the  latter  to 
make  the  conveyance  complete, — which,  for  the  sake  of  the 
present  point,  we  are  only  supposing  might  have  been  done, 
subject  to  our  conclusion  that  Clarke  could  not  have  conveyed 
the  premises  to  him  as  a  creditor,  —  whose  fault  is  it  that  they 
were  not  taken  ?  and  how  much  more  is  De  Grasse's  fault  aggra- 
vated from  the  testimony  in  the  cause,  which  proves  that  he 
was  told  by  the  master,  Mr.  Hamilton,  from  the  start  of  his 
buying  or  meaning  to  buy  from  Clarke,  that  he  would  not  ap- 
prove the  sale,  and  make  such  a  certificate  of  it,  upon  the  paper 
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given  to  him  by  Clarke,  upon  such  a  consideration  for  the  prop- 
erty? 

We  find  the  answer  to  our  inquiries  in  the  long  experience 
and  practice  in  chancery.  In  any  sale  under  a  decree  or  order 
in  chancery,  the  purchaser,  before  he  pays  his  money,  must 
not  only  satisfy  himself  that  the  title  to  the  property  to  be 
sold  is  good,  but  he  must  take  care  that  the  sale  has  been 
made  according  to  the  decree  or  order.  Colclough  v.  Sterum, 
3  Bligh,  181 ;  Lutwiche  v.  Winford,  2  Bro.  C.  C.  251.  If  he 
takes  a  title  under  an  imperfect  sale,  he  must  abide  the  conse- 
quence. 

In  this  instance,  there  was  a  perverse  disregard  by  De  Grasse 
of  the  order  of  the  Chancellor  and  the  caution  of  the  master. 
His  conduct  puts  it  out  of  his  power,  or  any  one  claiming 
under  him,  to  complain,  if  Clarke's  conveyance  shall  be  de- 
clared to  be  invalid,  on  account  of  the  master's  disapproval  of 
the  sale  and  his  refusal  to  put  a  certificate  of  approval  of  it 
upon  the  deed  to  De  Grasse. 

Mr.  Hamilton  the  master's  testimony  in  the  case  is,  that 
Clarke  and  De  Grasse  came  to  him  to  approve  the  deed  which 
it  is  his  impression  had  been  filled  up  by  Clarke,  and  that,  upon 
ascertaining  from  them  the  consideration,' he  refused  to  do  so. 
The  deed,  too,  recites  a  consideration  of  two  thousand  dollars, 
and  it  is  proved  that  the  consideration  was,  in  fact,  wild  worth- 
lesfs  tax-lands  in  Virginia  or  Pennsylvania,  an  account  for  arti- 
cles furnished  to  Clarke  by  De  Grasse,  and  some  items  of  money 
lent.  The  witness  says,  both  Clarke  and  De  Grasse  came  to- 
gether more  than  once  to  his  office  on  the  subject,  and  that 
he  was  besought  by  them  frequently  to  approve  the  deed ;  that 
he  would  not  do  so.  .  It  is  the  case  of  an  anxious  creditor,  hold- 
ing on  to  what  he  could  get  from  an  insolvent  and  prodigal 
debtor,  in  spite  of  what  he  knew  to  be  the  only  terms  upon 
which  the  debtor  could  convey.     > 

We  think  that  the  sale  by  Clarke  was  a  nullity  without  such 
approval  by  the  master,  to  whom  the  execution  of  the  order 
was  confided  by  the  Chancellor.  "Looking  merely  to  the 
parties,  it  is  a  nullity,  because  it  wants  the  assent  of  the  Chan- 
cellor^ through  the  officer  whom  he  substitutes  for  himself  to 
give  it.  Looking  to  the  conveyance,  it  is  void  for  the  want  of 
the  performance  of  that  condition  precedent  which  was  made 
essential,  not  merely  to  the  commencement  of  the  estate,  but 
to  the  very  creation  of  the  power  of  sale." 

It  is  under  that  conveyance,  and  another  from  De  Ghrasse  to 
him,  that  the  defendant  in  ejectment  claims  title  to  the  premises 
in  dispute.  They  do  not  give  to  him  any  title,  either  legal  or 
equitable. 
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We  answer,  then,  to  the  points  certified  to-  this  codrt  for  itt 
decision :  — 

To  the  first  point,  we  mie,  that  the  act  of  the  LegislaturOi 
stated  in  the  case,  divested  the  estate  of  the  trustees  under  the 
devise  in  the  will  of  Mary  Clarke,  but  did  not  vest  the  whole 
estate  in  fee,  or  any  part  of  it,  in  Thomas  B.  Clarke. 

To  the  second  point,  we  rule,  itiSi  the  authority  given  by 
the  said  acts  to  the  trustee  to  sell,  was  a  special  power,  to  be 
strictly  pursued,  and  that  the  trustee  was  not  vested  with  an 
absolute  power  of  alienation,  but  only  with  the  power  to  sell 
with  the  assent  of  the  Chancellor,  subject,  in  all  that  the  trustee 
might  do,  by  way  of  sale  or  otherwise,  concerning  the  premiseSj 
to  reexamination  and  account  in  equity. 

To  the  third  point,  we  rule,  that  so  much  of  the  order  set 
forth  in  the  case,  as  having  been  made  by  the  Chancellori 
which  permitted  Thomas  B.  Clarke  to  convey  any  part  or  parts 
of  the  southern  moiety  of  the  estate,  or  any  other  part  of  the 
estate,  in  payment  and  satisfaction  of  any  debt  or  debts  due  and 
owing  from  Thomas  B.  Clarke,  upon  a  valuation  to  be  agreed 
between  himself  and  his  respective  creditors,  provided,  never- 
theless, that  every  sale,  and  mortgage,  and  convejrance  in  satis- 
faction, that  may  be  made  by  the  said  Thomas  B.  Clarke,  in 
virtue  hereof,  shall  be  approved  by  one  of  the  masters  of  the 
court,  and  that  a  certificate  of  such  approval  be  indorsed  upon 
every  deed  or  mortgage  that  may  be  made  in  the  g^mises,  or 
which  authorized  Thomas  B.  Clarke  to  receive  and  take  the 
moneys  arising  from  the  premises  and  apply  the  same  to  the 
payment  of  his  debts,  and  to  invest  the  surplus  in  such  manner 
as  he.  may  deem  proper  to  yield  an  income  for  the  maintenance 
and  support  of  his  family,  —  was  not  authorized  or  in  conform- 
ity to  the  acts  of  the  Legislature,  as  they  are  set  forth  in  the 
record.  That  these  orders,  however,  are  to  be  regarded  as  the 
acts  of  a  court  of  chancery,  exercising  a  special  jurisdiction 
under  private  acts,  which  did  not  give  to  the  Chancellor  juris- 
diction to  pass  the  orders  as  they  have  been  stated  in  this  an- 
swer to  the  third  point. 

To  the  fourth  point,  we  rule,  that  the  Chancellor  had  au- 
thority under  the  acts  to  assent  to  sales  and  conveyances  of  the 
estate  by  the  trustee ;  but  not  to  any  sale  or  convejrance,  on  any 
other  consideration  than  for  cash  paid  on  said  conveyance. 

To  the  fifth  point,  we  rule,  that  the  deed  executed  by 
Thomas  B.  Clarke  to  George  De  Grasse,  for  the  premises  in 
question,  is  not  valid,  it  having  been  made  for  a  consideration 
other  than  for  cash  paid  on  the  purchase. 

To  the  sixth  point,  we  rule,  that,  if  the  deed  to  De  Grasse 
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had  been  otherwise  valid,  which  we  have  said  was  not,  it 
would  not  be  valid  without  having  a  certificate  indorsed 
thereon,  that  it  was  approved  by  Mr.  Hamilton,  the  master  in 
chancery,  to  whom  the  execution  of  the  order  was  confided  by 
the  Chancellor. 

To  the  ^seventh  point,  we  rule,  that  the  mortgage  in  fee 
of  the  premises  by  Clarke  to  Simmons,  did  not  so  exhaust  the 
power  as  trustee,  that  he  might  not,  after  a  release  from  the 
mortgagee,  sell  or  mortgage  the  property  again;  but  it  was 
not  in  the  trustee's  power  to  sell  to  De  Grasse  for  a  debt. 

To  the  eighth  point,  we  rule,  that  the  subsequent  convey- 
ance of  the  premises,  as  set  forth  in  the  case,  made  by  George 
De  Grasse,  would  not  give  to  his  grantee,  or  the  grantee's  as- 
signs, a  valid  title  against  the  plaintiffs  in  ejectment. 

Mr.  Chief  Justice  TANEY  dissented  from  the  opinion  of  the 
court  in  this  case,  and  also  in  the  subsequent  cases  of  William- 
son and  Wife  v.  The  Irish  Presbyterian  Congregation  of  New 
York,  and  of  Charles  A.  Williamson  and  Wife,  Rupert  J.  Coch- 
ran and  Wife,  and  Bayard  Clarke,  t;.  George  Ball ;  and  con- 
curred with  Mr.  Justice  NELSON. 

Mr.  Justice  CATRON  also  dissented  in  the  above  enumerated 
cases,  and  concurred  with  the  opinion  of  Mr.  Justice  NELSON. 

Mr.  Justice  NELSON. 

I  am  unable  to  concur  m  the  judgment  of  a  majority  of  the 
court  in  this  case,  and  shall,  therefore,  proceed  to  state  the 
grounds  of  that  dissent,  with  as  much  brevity  as  the  nature  and 
importance  of  the  questions  involved  will  admit. 

I  shall  confine  the  examination  to  those  grounds  which  I 
regard  as  decisive  in  the  determination  of  these  questions,  with- 
out stopping  to  discuss  several  other  points  made  upon  the 
argument,  and  which  have  a  more  remote  bearing  upon  the 
case. 

The  will  of  Mary  Clarke,  made  and  published  April  6th,  1802, 
lies  at  the  foundation  of  this  controversy ;  and  it  is  necessary, 
therefore,  to  recur  for  a  moment  to  its  provisions. 

She  devised  to  three  trustees  and  their  heirs,  a  part  of  her 
farm  at  Greenwich,  called  Chelsea,  then  situate  in  the  vicinity 
of  the  city  of  New  York,  now  a  part  of  it,  embracing  some 
forty  acres  of  land,  together  with  a  dwelling-house  in  town,  in 
trust,  to  receive  the  rents  and  profits,  and  pay  the  same  to 
Thomas  B.  Clarke,  a  grandson,  during  his  life  ;  and  after  his  de- 
c^^ase,  to  convey  the  estate  to  his  children  living  at  his  death  ; 
and  ifTie  should  leave  no  children,  then,  in  trust,  to  convey  the 
same  to  Clement  C.  Moore,  and  his  heirs. 
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Thomas  B.  Clarke,  the  tenant  for  life,  was  married  in  1802, 
and  in  1814  had  a  family  of  six  children,  the  eldest  eleven  years 
of  age ;  and  on  the  2d  of  March  of  that  year,  applied  to  the 
Legislature  of  New  York  for  relief,  on  the  ground  that  the  prop- 
erty devised  was,  in  its  then  condition,  nearly  unproductive,  and 
incapable  of  being  improved  so  as  to  yield  an  adequate  income 
for  the  maintenance  and  su,pport  of  himself  and  family. 

The  trustees,  and  C.  C.  Moore  joined  in  the  application. 

On  the  1st  of  April,  1814,  an  act  was  passed  for  his  relief, 
authorizing  the  Court  of  Chancery  to  appoint  trustees  in  the 
place  of.those  named  in  the  will,  and  providing  for  a  sale  of  a 
moiety  of  the  estate  by  the  trustees,  under  the  direction  of  the 
Chancellor  ,*  the  proceeds  to  be  invested  in  stocks  or  real  secu- 
rity, upon  the  trusts  in  the  will,  and  the  income  to  be  applied 
to  the  maintenance  and  support  of  the  family  of  Clarke,  and  the 
education  of  his  children.     Nothing  was  done  under  this  act. 

On  the  21st  of  February,  1815,  Clement  C.  Moore,  the  ulti- 
mate remainder-man  under  the  will,  released  and  quitclaimed  all 
his  interest  in  the  estate  to  Clarke ,-  and  on  a  second  application 
to  the  Legislature  for  relief,  a  supplemental  act  was  passed,  on 
the  24th  of  March,  1815,  reciting  in  the  preamble  the  release, 
and  substituting  Clarke  as  the  trustee  of  the  estate  in  place  of 
those  provided  for  in  the  previous  act ;  and  authorizing  a  sale 
by  the  trustee  of  a  moiety  of  the  estate,  with  the  assent  of  the 
Chancellor,  and  providing  for  the  investment  of  so  much  of  the 
proceeds  in  Clarke,  as  trustee,  as  the  Chancellor  should  direct ; 
the  income  of  the  investment  to  be  applied  to  the  maintenance 
and  support  of  the  family,  as  in  the  previous  act. 

On  an  application  to  the  Chancellor,  under  this  and  the  pre- 
vious act,  on  the  28th  of  June,  1815,  an  order  5f  reference  to 
one  of  the  masters  in  chancery  was  made,  directing  him  to 
inquire  into  the  debts  of  Clarke,  distinguishing  between  those 
contracted  for  the  maintenance  of  his  family  and  the  education 
of  his  children ;  and  into  the  then  condition  of  the  estate  de- 
vised under  the  will,  and  the  means  possessed  by  Clarke  to  main- 
tain and  support  his  family,  other  than  from  the  rents  and  profits 
of  the  estate ;  which  report  was  made  accordingly.  And  on  the 
coming  in  and  filing  of  the  same,  the  Chancellor,  on  the  3d  of 
July,  ordered  a  sale  of  a  moiety  of  the  estate,  together  with  the 
house  and  lot  in  town ;  and  that  so  much  of  the  proceeds  as, 
might  be  necessary  for  the  purpose  be  applied,  under  the  direc- 
tion of  one  of  the  masters  of  the  court,  to  the  payment  and  dis- 
charge of  the  debts  then  owing  by  Clarke,  and  to  be  contracted 
for  the  necessary  purposes  of  the  family,  to  be  proved  before 
the  said  masters ;  and  the  residue  to  be  invested  and  the  income 
applied  as  therein  provided  by  the  order. 
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Nothing  was  done  under  this  order  except  the  sale  of  a  few 
lots,  the  sales  haying  been  superseded  by  the  master  for  waqt 
of  bidders,  at  the  i^equest  of  the  trustee,  to  prevent  the  sacrifice 
of  the  property.  And  on  application  to  the  Legislature,  another 
act  was  passed,  oti  the  29th  of  March,  1816,  authorizing  Clarke, 
as  trustee,  under  the  order  already  granted  by  the  Chancellor,  or 
any  subsequent  orders  that  might  be  granted,  either  to  mortgage 
or  sell  the  premises  which  the  Chancellor  had  permitted,  or 
might  permit,  him  to  sell ;  and  to  apply  the  proceeds  to  the  pur- 
poses required,  or  that  might  be  required,  by  the  Chancellor, 
under  the  previous  acts  of  the  Legislature. 

On  the  15th  of  March,  1816,  on  an  application,  the  Chancellor 
ordered  that  Clarke  be  authorized  to  mortgage  or  sell  the  moi* 
ety  of  the  estate,  as  provided  for  in  the  several  acts,  as  might 
be  deemed  most  beneficial  to  all  parties  concerned ;  and  also  to 
convey  any  part  of  it  in  payment  and  satisfaction  of  any  debt 
owing  by  him,  upon  a  valuation  to  be  agreed  on  between  him 
and  his  creditors,  provided  that  every  sale,  and  mortgage,  and 
conveyance  in  satisfaction,  that  may  be  made  by  him,  ^all  be 
approved  by  one  of  the  masters  of  the  court ,-  and  that  the  cer- 
tificate of  such  approval  be  indorsed  on  such  deed  or  mortgage 
that  may  be  made  in 'the  premises.  And  further,  that  he  ap- 
ply the  proceeds  to  the  payment  of  his  debts,  and  invest  the 
surplus  in  such  manner  as  he  may  deem  proper  to  *yield  an 
income  for  the  support  and  maintenance  of  his  family. 

On  the  2d  of  August,  1821,  Clarke,  under  this  <Wfer  of  the 
court,  sold  and  conveyed  the  lot  in  question,  among'bthers,  to 
George  De  Grasse,  for  the  consideration  on  the  fa^e  of  the 
deed  of  $  2,000.  No  approval  of  the  master  appeared  to  have 
been  indorsed  on  the  deed. 

The  defendant  holds  through  intermediate  conveyances  firom 
De  Grasse,  and  is  admitted  to  be  a  bon&  fide  purchaser. 

I  have  thus  stated  the  material  facts  out  of  which  the  impor- 
tant questions  involved  in  this  case  arise ;  and  I  have  done  so 
for  the  reason,  that,  in  my  judgment,  the  statement  itself  pre- 
sents a  history  of  legislative  and  judicial  proceedings,  which 
demonstrate  that  the  legal  title  to  the  premises  in  controversy 
is  in  the  defendant,  upon  well  established  principles  of  law,  — 
a  title  derived  under  a  judicial  sale,  made  in  pursuance  of  an 
order  or  judgment  of  one  of  the  highest  courts  in  a  State,  in 
the  exercise  of  its  general  jurisdiction. 

This  plain  proposition  is  manifest  on  the  face  of  the  record. 
Every  order  made  by  Chancellor  Kent  was  made  in  his  court 
according  to  the  established  form^  of  proceeding,  and  rules  of 
the  court. 
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The  Chancelior  had  previously  determined,  (In  the'  Matter  of 
Bostwick,  4  Johns.  Gh.  100,)  that  a  proceeding  of  this  character 
could  be  properly  instituted  by  petition  instead  of  by  bill,  as 
he  found  it  to  be  in  conformity  with  the  established  practice  of 
the  Court  of  Chancery  in  England. 

The  practice  there  had  not  been  uniform,  depending  some- 
what upon  the  amount  of  the  estate;  and  a  distinction  had 
been  made,  at  one  time,  between  real  and  personal  estate; 
but  the  later  authorities  had  generally  concurred  in  allowing 
the  institution  of  the  proceeding  by  petition.  (2  Story's  Eq. 
^  1354,  p.  582,  and  cases  there  referred  to;  Macpherson  on 
Infants,  ch.  22,  ^  1,  and  cases.) 

In  every  instance,  the  application  took  the  usual  course  of  a 
reference  to  one  of  the  masters  of  the  court,  directing  him  to  in- 
quire into  the  truth  of  the  allegations  in  the  petition,  and  report 
thereon ;  and  upon  the  coming  in  and  filing  of  the  report,  the 
order  was  entered. 

All  the  powers  and  machinery  of  the  court  were  used  in  con- 
ducting the  proceedings ;  and  which,  while  they  facilitate  the 
orderly  despatch  of  business,  at  the  same  time  enable  the  parties 
to  present  their  case  in  the  fullest  and  most  authentic  form,  for 
the  judgment  of  the  court. 

Even  if  a  bill  had  been  filed  in  this  case, — and  we  have  seen 
that  it  might  have  been,  in  Vhich  event,  it  would  hardly  have 
been  pretended  the  order  or  decree  of  the  court  could  have  been 
questioned  collaterally,  —  the  forms  of  the  proceeding  could  not 
have  been  more  strictly  observed.  Indeed,  the  petition  in  the 
particular  case  is  nothing  more  than  a  substitute  for  the  bill,  as 
affording  a  more  speedy  and  economical  mode  of  instituting  the 
proceedings. 

Originally  it  was  supposed  that  a  bill  was  indispensable, 
(Ponbl.  Eq.,  Book  2,  part  2,  ch.  2,  ^  1,  note  d,)  as  it  still  is  in 
England,  where  the  estate  of  the  infant  is  large,  or  it  is  doubtful 
as  to  the  fund.  (15  Yes.  445;  Macpherson  on  Infants,  p.  214, 
and  cases. ) 

Any  party  interested  in  the  order  had  a  right  to  appeal  from^ 
the  decision  of  the  Chancellor  to  the  Court  for  the  Correction  of 
Errors,  as  appeals  may  be  taken  from  interlocutory,  as  well  as 
final  decrees,  according  to  the  laws  and  practice  in  New  York. 

That  an  appeal  might  have  been  taken  in  the  case  is  the 
established  practice,  and  would  be  doubted  by  no  lawyer  there ; 
and  which,  of  itself,  would  seem  to  be  decisive  of  the  nature 
and  character  of  the  jurisdiction  exercised  by  the  Chancellor. 

Being,  therefore,  a  judicial  sale  under  the  judgment  of  one  of 
the  highest  courts  of  the  State,  the  principle  is  fundamental, 
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that  the  regularity  of  the  proceedings  cannot  be  inquired  into  in 
this  collateral  way. 

The  general  impression  of  all  the  cases  on  this  head,  says 
Lord  Redesdale,  is,  that  the  purchaser  has  a  right  to  presume 
that  the  court  has  taken  the  steps  necessary  to  investigate  the 
rights  of  the  parties,  and  that  it  has  on  investigation  properly 
decreed  a  ssde  ( 1  Sch.  &  Lef.  697).  And  says  Mr.  Justice 
Thompson,  in  delivering  the  opinion  of  this  court,  in  Thomp- 
son V.  Tolmie,  2  Peters,  168,  —  "  If  the  purchaser  was  respon- 
sible for  the  mistakes  of  the  court  in  point  of  fact,  after  it  had 
adjudicated  upon  the  facts,  and  acted  upon  them,  these  sales 
would  be  snares  for  honest  men.  The  purchaser  is  not  bound 
to  look  farther  back  than  the  order  of  the  court.  He  is  not  to 
see  whether  the  court  was  mistaken  in  the  facts." 

The  defendant  in  that  case  held  the  title  under  a  judicial 
sale,  ordered  by  the  court  in  a  case  of  partition,  where  the  com- 
missioners had  reported  that  partition  could  not  be  made  with- 
out loss.  The  suit  was  brought  by  the  heirs,  who  set  up,  as 
invalidating  the  title  of  the  defendant,  that  neither  of  the  chil- 
dren of  the  intestate  was  of  age  at  the  time  of  the  sale.  The 
statute  expressly  forbade  it,  until  the  eldest  became  of  age.  The 
other  ground  was,  that  the  sal^  had  been  confirmed  only  con- 
ditionally. The  court  held  the  parties  concluded  by  the  order 
and  sale. 

I  shall  not  pursue  the  examination  of  this  branch  of  the  case 
farther,  as  the  principle  upon  which  it  rests  has  become  incor- 
porated into  the  very  elements  of  the  law.  I  have  referred 
to  these  two  cases,  simply  to  illustrate  the  strength  and  force 
of  the  principle,  in  protecting  the  title  of  a  bondfde  purcliaser, 
standing  in  the  relation  of  the  present  defendant. 

But  it  has  been  arguecl,that  Chancellor  Kent,while  sitting  in  his 
court,  administering  the  law  under  these  acts  of  the  Legulature 
of  New  York,  has  misconstrued  or  misapprehended  the  -nature 
of  his  jurisdiction ;  and  that,  instead  of  sitting  as  a  court,  he 
was  acting  in  the  subordinate  character  of  a  commissioner,  or  as 
an  individual  outside  of  his  court ;  that  it  was  an  extraordinary 
power,  conferred  upon  him  by  a  special  statute,  prescribing  the 
course  of  proceeding;  and  that  any  departure  therefrom,  or 
error  in  the  proceedings,  rendered  the  order  null  and  void,  and 
of  course  all  acts  done  under  it. 

It  was  even  intimated,  though  not  argued,  that  the  statutes 
themselves  were  unconstitutional ;  that  it  was  not  competeiit 
for  the  Legislature  to  authorize  the  sale  of  the  real  estate  of  in- 
fants for  their  maintenance  and  support,  or  for  their  education 
or  advancement  in  life. 
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We  suppose  this  power  will  be  found  to  exist  in  every  civil- 
ized government,  that  acknowledges  a  superintending  and  pro- 
tecting power  oveV  those  of  its  citizens  or  subjects  who  are  dis- 
abled through  infancy  or  infirmity  from  taking  care  of  them- 
selves; and  that,  where  they  possess  the  means  of  themselves, 
they  will  be  applied,  under  the  direction  of  the  proper  authority, 
to  their  support  and  nourishment. 

No  one  doubts  the  power  of  the  government  to  take  the  prop- 
erty of  the  citizen  to  support  the  paupers  of  the  State ;  and,  sure- 
ly, it  can  hardly  be  regarded  as  a  very  great  stretch  "of  power  to 
provide  for  the  application  of  it  to  the  maintenance  and  support 
of  the  ownei  or  proprietor  himself,  or  even  to  the  support  of 
members  of  the  sstme  family. 

But  I  shall  not  go  into  this  question ;  for  whatever  may  be 
the  objections  to  the  exercise  of  the  legislative  powers,  we  are 
not  aware  of  any  on  the  ground  of  repugnancy  to  the  Constitu- 
tion of  the  United  States,  or,  if  made,  that  there  is  any  foun- 
dation for  it ;  and  as  to  the  State  of  New  York,  where  the  ques- 
tion alone  must  be  determined,  no  doubt  is  entertained  there  in 
respect  to  it,  by  any  department  of  the  government. 

But  to  recur  to  the  jurisdiction  of  the  Chancellor. 

The  Court  of  Chancery  possesses  an  inherent  jurisdiction, 
which  extends  to  the  care  of  the  persons  of  infants  so  &r  as 
is  necessary  for  their  protection  and  education ;  and  also  to  the 
care  of  their  property,  real  and  personal,  for  its  due  manage- 
ment, and  preservation,  and  proper  application  for  their  main- 
tenance. 

The  court  is  the  general  guardian,  and,  on  the  institution  of 
proceedings  therein  involving  rights  of  person  or  property  con- 
cerning them,  they  are  regarded  as  wards  of  the  court,  and  as 
under  its  special  cognizance  and  protection ;  and  no  act  can  be 
done  affecting  either  person  or  property,  or  the  condition  of  in- 
fants, except  under  the  express  or  implied  direction  of  the  court 
itself;  and  every  act  done  without  such  direction  is  treated  as 
a  violation  of  the  authority  of  the  court,  and  the  offending  par- 
ty deemed  guilty  of  a  contempt,  and  treated  accordingly.  (2 
Story's  Eq.  ^^  1341,  1352,  1353;  3  Johns.  Ch.  49;  4  ib.  378; 
2  ib.  542 ;  6  Paige,  391,  366 ;  10  Ves.  52 ;  Macpherson  on  the 
Law  of  Infants,  p.  103,  App'x,  1 ;  Hughes  v.  Science,  3  Atk. 
601,  S.  C] 

If  the  father  is  not  able  to  maintain  his  children,  the  court 
will  order  maintenance  out  of  their  own  estate ;  and  the  inabil- 
ity need. not  depend  upon  insolvency,  but  inability,  from  lim- 
ited means,  to  give  the  child  an  education  suitable  to  the  for- 
tune possessed  or  expected.    (Buckworth  v.  Buckworth,  1  Cox, 
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80 ;  Jenroise  v.  Silk,  Coop.  52.)  The  allowance  will  be  made, 
although  the  de\rise  or  settlement  under  which  the  property  is 
held  contains  no  direction  for  maintenance  (Ibid.),  but  even  di- 
rects the  income  to  accumulate.  (6  Ves.  194,  195,  note,  197, 
note ;  10  ib.  44 ;  4  Sim.  132 ;  Macpherson,  ch.  21,  ^  2,  p.  223.  j 

It  is  also  settled,  that  where  there  are  legacies  to  a  class  ol 
children,  for  whom  it  would  be  beneficial  that  maintenance 
should  be  allowed,  though  the  will  does  not  authorize  it,  but 
directs  an  accumulation  of  the  income,  and  the  principal,  with 
the  accumulation,  to  be  paid  over  at  twenty-one,  with  survivor- 
ship in  case  any  should  die  under  age,  the  court  will  direct 
maintenance  (11  Ves.  606;  12  ib.  204;  2  Swanst.  436)  j  but  if 
there  is  a  gift  over,  it  will  not  be  allowed  without  the  consent 
of  the  ultimate  devisee.  (14  Tes.  202 ;  5  ib.  195,  note  ;  Ward 
on  Legacies,  303;  Macpherson,  pp.  232,  233,  234) 

So  the  court  will  break  in  upon  the  principal,  where  the  in- 
come is  insufficient  for  maintenance  and  education  ( 1  Jac.  &, 
Walk.  253 ;  1  Russ  &  Mylne,  575,  499) ;  and  will  break  in  upon 
it  for  past  payments  (2  Vern.  137;  2  P.  Wms.  23);  and  where 
the  father  is  unable  to  maintain  his  children,  and  has  contracted 
debts  for  this  purpose,  or  for  their  education,  the  court  will  direct 
a  reimbursement  out  of  the  children's  estate  (6  Yes.  424,  454 ; 
1  Bro.  C.  C.  387;  Macpherson,  ^  9,  p.  246) ;  and  will,  if  the  fa- 
ther or  mother  is  in  narrow  circumstances,  in  fixing  the  allow- 
ance, have  regard  to  them,  increasing  it  for  the  benefit  of  the  fam- 
ily.   ( 1  Ves.  160 ;  2  Bro.  C.  C.  231 ;  1  Beav.  202 ;  1  Cox,  179. ) 

The  management  and  disposition  of  the  estates  of  infants, 
which  I  have  thus  referred  to,  and  briefly  stated,  with  the  au- 
thorities, are  among  the  mass  of  powers  upon  this  subject  which 
belong  to  the  original  and  inherent  jurisdiction  of  the  Court  of 
Chancery.  They  relate  to  their  personal,  and  the  income  of 
their  real,  estate,  the  court  having  no  inherent  power  to  direct  a 
sale  of  the  latter  for  their  maintenance  or  education  ;  that  power 
rests,  with  the  Legislature.  It  will  be  seen,  therefore,  that  the 
only  additional  authority  conferred  upon  the  Chancellor,  by  the 
acts  of  the  Legislature  in  question,  was  the  power  to  direct  the 
sale  of  the  real  estate, —  to  convert  it  into  personalty  for  the  pur- 
poses mentioned.  It  was  but  an  enlargement,  in  this  respect, 
of  the  existing  jurisdiction  of  the  court ;  placing  the  real  estate, 
for  the  purpose  of  maintenance  and  education,  upon  the  same 
footing  as  the  personalty.  With  this  exception,  every  power 
conferred  or  exercised  under  the  acts  in  question,  in  the  man- 
agement and  application  of  the  fund,  as  we  have  seen,  belonged 
inherently  to  its  general  jurisdiction ;  and  its  exercise  in  the 
particular  case  was  as  essential  for  the  proper  management  and 
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preservation,  and  application^  as  in  any  other  that  might  come 
before  the  court. 

.  We  can  hardly  suppose  that  it  was  the  intention  of  the  Leg- 
islature to  confer  authority  upon  the  Chancellor  in  one  capacity 
to  sell,  and  in  another  to  manage  and  apply  the  proceeds  for  the 
benefit  of  the  children.  And  yet  such  must  be  the  conclusion, 
unless  we  suppose  it  was  intended  that  the  fund  itself  should 
be  administered  out  of  court,  and  under  the  direction  of  the 
Chancellor  as  a  commissioner. 

I  must  be  permitted,  therefore^  to  think,  that  Chancellor 
Eent,  familiar  to  his  mind  as  were  the  powers  and  duties  be* 
longing  to  his  court  over  the  estates  of  infants,  as  well  as  in 
respect  to  every  other  branch  of  equity  jurisprudence,  did  not 
mistake  or  misapprehend  the  nature  of  the  powers  and  duties 
enjoined  upon  him  under  the  acts  in  question.  And  that  he 
might  well  conclude,  that  the  .authority  to  sell  the  real  estate 
of  the  children,  for  their  maintenance  and  education,  was  but 
an  enlargement  of  his  general  jurisdiction  in  the  management 
and  disposition  of  their  property  for  the  purposes  mentioned. 
Indeed,  the  very  objects  of  the  sale  pointed  directly  to  this  ju- 
risdiction. How  apply  the  fund  for  maintenance  and  educa- 
tion,—  as  commissioner,  or  chancellor?  Certainly,  he  could 
not  doubt  as  to  the  intent  or  objects  of  the  acts  in  this  respect. 
It  was  a  fund  to  be  brought  into  the  court,  and  the  children 
were  to  become  wards  of  the  court,  to  be  cherished,  and  pro- 
tected by  its  powers.    .  ^\ 

In  addition  to  the  judgment  of  Chancellor  Eent  himself,  we 
have  also  the  judgments  of  the  two  highest  courts  in  New 
York,  in  the  case  of  Clarke  v.  Tan  Surlay,  15  Wend.  436,  and 
Cochran  v.  The  Same,  20  Wend.  365,  S.  C. 

That  was  a  suit  involving  the  same  title,  brought  by  one  of 
the  heirs  of  Thomas  B.  Clarke,  and  depending  upon  the  same 
evidence.  It  was  first  decided  in  the  Supreme  Court  of  that 
State  in  1836,  and  in  the  Court  for  the  Correction  of  Errors  in 
1838. 

It  was  determined  by  both  courts,  that  the  title  of- the  pur- 
chaser was  valid,  on  the  ground,  that  be  held  under  a  judicial 
sale  directed  by  the  Chancellor  in  the  exercise  of  his  general 
jurisdiction  ;  and  that,  having  jurisdiction  of  the  subject-mat- 
ters, if  any  error  was  committed,  either  in  his  construction  of 
the  acts  of  the  Legislature  or  in  the  application  of  the  funds, 
it  was  not  inquirable  into  in  a  court  of  law.  The  order  was 
conclusive,  till  set  aside,  upon  all  the  parties. 

No  member  of  either  court  that  expressed- an  opinion  enter- 
tained a  doubt  about  the  nature  of  the  jurisdiction.     The  judg- 
47* 
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ment  had  the  concurrence  of  Chancellor  Walworth,  his  learn- 
ed successor,  who  has  presided  in  that  court  with  distinguished 
ability  for  the  last  twenty  years,  and  is  familiar  with  its  organi- 
zation and  powers.  If  it  is  possible,  therefore,  for  a  judicial 
question  involving  the  construction  of  State  laws  to  be  settled 
by  learning  or  authority  in  its  own  courts,  it  would  seem  that 
the  one  before  us  has  been. 

But  there  is  another  view  of  this  branch  of  the  case,  which, 
in  my  judgment,  is  equally  decisive  of  the  question ;  and 
much  more  important,  on  account  of  the  principle  involved. 
Where  are  we  to  look,  for  the  purpose  of  ascertaining  the  ju- 
risdiction of  the  Court  of  Chancery  of  the  State  of  New  York  ? 
To  the  judgment  of  this  court,  or  to  the  laws  and  the  decisions 
of  the  courts  of  the  State  ? 

It  should  be  recollected,  that,  in  the  trial  of  titles  to  real  prop- 
erty held  or  claimed  under  the  laws  of  the  State,  the  Federal 
courts  sitting  in  the  State  are  administering  those  laws,  the 
same  as  the  State  courts,  and  can  administer  no  other.  They 
are  obliged  to  adopt  the  local  law,  not  only  because  the  titles 
are  founded  upon  it,  but  because  these  courts  have  no  system 
of  jurisprudence  of  their  own  to  be  administered,  except  where 
the  title  is  affected  by  the  Constitution  of  the  United  States,  or 
by  acts  of  Congress. 

It  has  been  held,  accordingly,  that  we  are  to  look  to  the  lo- 
cal laws  for  the  rule  of  decision,  as  ascertained  by  the  decis- 
ions of  the  State  courts,  whether  these  decisions  are  grounded 
on  the  construction  of  statntes,  or  form  a  part  of  the  unwritten 
law  of  the  State.  The  court  adopts  the  State  decisions,  be- 
cause they  settle  the  law  applicable  to  the  case.  Such  a  course 
is  deemed  indispensable  in  order  to  preserve  uniformity ;  oth- 
erwise, the  peculiar  constitution  of  the  judicial  tribunals  of  the 
States,  and  of  the  United  States,  would  be  productive  of  the 
greatest  mischief  and  confusion, —  a  perpetual  conflict  of  decision 
and  of  jurisdiction. 

In  construing  the  statutes  of  a  State  on  which  land  titles  de- 
pend, say  the  court,  infinite  mischief  would  ensue  should  this 
court  observe  a  different  rule  from  that  which  has  been  estab- 
lished in  the  State  ;  and  whether  these  rules  of  land  titles 
grow  out  of  the  statutes  of  a  State,  or  principles  of  the  com- 
mon law,  adopted  and  applied  to  such  titles,  can  make  no  dif- 
ference ;  as  there  is  the  same  necessity  and  fitness  in  preserv- 
ing uniformity  of  decisions  in  the  one  case  as  in  the  other. 
This  court  has  repeatedly  said,  speaking  of  the  construction 
of  statutes,  that  it  would  be  governed  by  the  State  construc- 
tion  where  it  is  settled,  and  can   be  ascertained,  especially 
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where  the  title  to  lands  is  in  question.  (12  Wheat.  167,  16S ;  6 
Peters,  291.)  In  the  case  of  Nesmith  et  al.  v.  Sheldon  et  al.,  7 
Howard,  818,  decided  at  the  last  term,  involving  a  question  upon 
the  statutes  of  Michigan,  the  court  say,  — ''  It  is  the  established 
doctrine  of  this  court,  that  it  will  adopt  and  follow  the  decisions 
of  the  State  courts  in  the  construction  of  their  own  constitution 
and  statutes,  when  that  construction  has  been  settled  by  the 
decision  of  its  highest  judicial  tribunal." 

Now  what  can  be  more  peculiarly  a  matter  of  local  law,  and 
to  be  ascertained  and  settled  by  the  State  tribunals,  than  the 
character  and  extent  of  the  jurisdiction  of  their  courts,  and  the 
effect  to  be  given  to  their  own  orders  and  judgments. 

I  suppose  it  will  not  be  denied  but  that  each  State  has  the 
right  to  prescribe  the  jurisdiction  of  her  courts,  either  by  the 
acts  of  her  Legislature,  or  as  expounded  by  the  courts  them- 
selves; and  that,  if  that  jurisdiction  is  settled  by  a  long 
course  of  decision,  or,  in  respect  to  the  particular  case,  by  the 
authority  which  has  a  right  to  settle  it,  this  court,  professing  to 
administer  the  laws  of  the  State  as  they  find  them,  and  acting 
upon  their  own  principle,  as  well  as  the  principle  of  the  thirty- 
fourth  section  of  the  Judiciary  Act,  cannot  disregard  the  juris- 
diction as  thus  settled. 

It  is  no  answer  to  this  view  to  say,  that  the  question  here  is 
the  construction  of  a  private  statute  of  New  York.  That  as- 
sumes the  very  point  in  controversy.  The  point  is.  Can  this 
court  reach  the  question  involving  the  construction  of  the  stat- 
ute ?  That  depends  upon  the  prior  one,  whether  Chancellor 
Kent  acted  in  the  exercise  of  the  jurisdiction  of  his  court  in 
expounding  the  statute.  If  he  did,  the  question  upon  its  con- 
struction is  conchided  ;  and  whether  the  construction  be  right 
or  wrong  is  a  matter  not  inquirable  into  in  this  collateral  way. 

The  case,  therefore,  comes  down  to  a  question  of  jurisdic- 
tion, —  a  question  which  Chancellor  Kent  himself  settled  in 
this  very  case  in  1815,  which  settlement  has  sinoe  been  con- 
firmed by  the  highest  tribunals  in  the  State,  and  about  which 
no  one  of  them  there  could  be  brought  to  entertain  a  doubt. 

I  must  be  permitted  to  think,  therefore,  that,  looking  at  the 
question  as  an  original  one.  Chancellor  Kent  was  right  in  the 
jurisdiction  that  he  exercised  in  administering  the  acts  in  ques- 
tion ;  and  that,  whether  so  or  not>  it  belonged  to  the  courts  of 
that  State  to  expound. and  settle  the  limit  of  his  jurisdiction  ; 
and  that,  when  so  settled,  it  becomes  a  rule  of  decision  for  the 
Federal  courts  sitting  in  the  State,  and  administering  her  laws ; 
and  that  therefore  the  order  of  the  CI>ancelIor  in  question  was 
conclusive  upon  the  matter  before  him,  and  is  not  inquirable 
into  collaterally  in  a  court  of  law. 
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But  were  we  compelled  to  go  behind  the  order,  and  to  re- 
examine the  case,  as  upon  an  appeal,  we  perceiire  no  dificalty 
in  sustaining  it. 

When  Clarke  applied  to  the  Legislature,  in  1816,  for  relief,  he 
was  the  owner  of  the  life  estate,  and  of  the  ultimate  remain- 
der in  the  premises,  the  residue  belonging  to  the  children  ;  and 
for  this  reason,  doubtless,  the  act  which  was  pasised  at  that 
time  left  it  discretionary  with  the  Chancellor  to  determine  the 
portion  of  the  proceeds  that  should  belong  to  Clarke,  indiiridu- 
ally,  and  also  as  trustee  for  the  children. 

And  under  this  provision  of  the  law,  before  any  order  was  made 
for  the  disposition  of  the  proceeds,  the  court  ordered  a  refer- 
ence tb  the  master  to  ascertain  the  amount  of  his  debts,  and 
what  portion  of  them  had  been  contracted  for  the  mainte- 
nance of  the  family  and  education  of  the  children. 

The  interest  of  Clarke  in  the  proceeds  was  properly  appli- 
cable to  his  own  debts,  as  well  as  to  the  debts  contracted  for 
the  support  of  the  family ;  and  after  the  coming  in  of  the 
report  which  exhibited  the  amount  of  the  debts,  and  for  what 
puposes  contracted,  the  order  for  the  application  of  the  pro- 
ceeds was  made.  This  is  the  order  referred  to  and  confirmed 
by  the  act  of  1816. 

It,  in  effect,  applied  what  was  regarded  by  the  Chancellor 
as  the  interest  of  Clarke  in  them  to  the  payment  of  his  own 
debtf^  the  amount  of  that  interest,  as  we  have  seen,  having 
been  left  to  be  ascertained  by  him  in  the  exercise  of  his  judg- 
ment in  the  matters.  That  Clarke  had  a  considerable  interest 
is  apparent,  having  united  in  himself  two  portions  of  the  estate. 
That  the  Chancellor  erred,  in  the  exercise  of  his  judgment 
in  dividing  the  proceeds  of  the  estate  between  Clarke  and  his 
children,  according  to  their  respective  interests,  does  not  appear, 
nor  can  it  be  shown  from  any  thing  to  be  found  in  the  record; 
much  less  can  a  want  of  power  to  act,  or  an  excess  of  power 
in  acting,  be  predicated  of  the  exercise  of  any  such  discretion- 
ary authority. 

Then,  as  to  the  application  of  a  portion  of  the  fund  belong- 
ing to  the  children  for  the  maintenance  of  the  family,  as  well 
as  their  own  education. 

From  the  cases  already  referred  to  on  that  subject,  we  have 
seen  that  this  is  within  the  acknowledged  powers  of  the  Court 
of  Chancery,  and  of  which  it  is  in  the  habitual  exercise,  in 
cases  where  the  parents  are  in  narrow  circumstances,  and  un- 
able to  furnish  the  means  of  support.  The  application  is  made 
for  the  benefit  of  the  children,  that  they  may  have  the  com- 
forts and  enjoyments  of  a  home,  with'  all  the  wholesome  and 
endearing  influences  of  the  family  association. 
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Even  beyond  this,  small  annuities  have  been  settled  upon 
the  father  and  the  mother,  in  destitute  circumstances,  out  of 
tne  estates  of  the  infant  children. 

( It  was  a  knowledge  of  these  principles,  which  were  familiar 
to  the  mind  of '  Chancellor  Kent,  as  was  the  whole  system 
of  the  powers  and  duties  of  his  court  over  the  persons  and 
estates  of  infants,  that  dictated  the  granting  of  the  order 
in  question ;  and,  in  my  judgment,  sq  far  as  the  power  and 
authority  of  the  court  was  concerned,  which  is  the  question 
here,  it  requires  but  an  application  of  these  principles  to  the 
facts  before  him  to  enaUe  us  to  see  that  it  was  well  warranted. 

Again,  it  is  said  that  the  children  were  not  parties  to  the  pro- 
ceedings. The  same  m^y  be  said  concerning  the  exercise  of 
all  the  powers  of  the  Court  of  Chancery  over  the  estates  of 
infants. 

The  answer  is,  the  proceeding  is  not  an  adversary  suit.  The 
estate  is  regarded  as  a  fund  in  court,  and  the  infants  as  wards 
of  the  court ;  the  Chancellor  himself,  as  the  general  guardian, 
exerting  his  great  power,  either  inherent  or  vested  by  positive 
law,  over  a  class  of  persons  specially  committed  to  his  care,  for 
their  own  benefit,  for  the  proper  management  of  their  estates, 
real  and  personal,  for  their  maintenance  and  support,  for  their 
education  and  advancement  in  life. 

It  is  a  proceeding  in  rem^  the  property  itself  in  custodia 
legis;  and  if  a  guardian  had  been  appointed,  it  would  have 
been  but  a  desecration  of  the  power  of  the  court,  which,  in  the 
proceeding  before  us,  was  exercised  by  the  court  itself,  through 
the  agency  and  instrumentality  of  its  officers. 

The  rule  in  respect  to  adversary  suits  against  infants,  re- 
quiring the  appointment  of  a  guardian,  pendente  lite^  has  no 
sort  of  application  to  the  proceedings  in  question. 

It  has  also  been  argued,  that  the  order  of  the  Chancellor,  au- 
thorizing Clarke  to  sell  and  convey  the  premises  in  question, 
required  a  certificate  of  the  approval  of  one  of  the  masters  of 
the  court  to  be  indorsed  on  the  deed ;  and  that  no  such  cer- 
tificate has  been  given  or  indorsed  thereon. 

The  deed  to  De  Grasse  was  executed  on  the  2d  of  August, 
1821 ;  and  on  the  next  day  it  appears  that  the  master  was  a 
witness  to  prove  the  execution  before  the  commissioner  who 
took  the  acknowledgment. 

It  further  appears,  that  on  the  same  day,  the  master,  having 
had  the  life  estate  of  Clarke  in  the  premises  previously  con- 
veyed to  him,  in  trust,  in  order  to  complete  the  title,  indorsed 
on  the  back  of  the  deed,  and  executed/mder  his  hand  and  seal, 
a  release  of  this  life  interest  to  the  purchaser,  and  duly  acknowl- 
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edged  the  same,  that  it  might  be  recorded  in  the  register's  office 
along  with  the  deed.  This  was  done,  as  the  master  recites  in 
the  release,  at  the  requesf  of  the  trustee,  and  for  the  purpose 
of  completing  the  title. 

One  can  hardly  conceive  of  a  more  effectual  approval,  than 
is  to  be  derived  from  these,  acts  of  the  master ;  for  without 
the  release  of  the  life  estate,  which  he  held  in  trust,  the  title 
could  not  have  been  perfected,  and  the  sale  must  have  fallen 
through.  The  release  enabled  the  trustee  to  complete  it,  and 
invest  De  Grasse,  the  purchaser,  with  the  fee. 

But  the  courts  of  New  York  in  the  case  already  referred  to 
have  held,  that,  upon  the  true  construction  of  the  order,  the 
approval  of  the  master  was  not  necessary,  as  the  direction  in 
that  respect  was  limited  to  conveyances  by  the  trustee  in  satis- 
faction of  debts.  Even  if  this  construction  should  be  regarded 
as  doubtful,  or  that  requiring  the  a}>proval  was  thought  to  be 
the  better  one,  inasmuch  as  this  construction  has  been  given 
by  the  highest  court  of  a  State  upon  this  very  title,  in  a  case 
in  which  its  judgment  was  final,  the  habitual  deference  and 
respect  -conceded  by  this  court  to  the  decisions  of  the  State 
courts  upon  their  own  statutes  and  orders  of  their  courts,  would 
seem  to  render  it  conclusive. 

Thia  view  was  directly  affirmed,  and  acted  on,  in  the  case 
of  The  Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Peters,  492. 
That,  as  is  the  case  before  us,  was  an  action  of  ejectment  by 
the  heir,  to  recover  a  tract  of  land  situate  in  the  city  of  Cin- 
cinnati. The  defendant  held  under  a  deed  made  by  admin- 
istrators, upon  a  sale  under  an  order  of  the  Court  of  Common 
Pleas  for  the  County  of  Hamilton,  which  possessed  the  powers 
of  an  Orphans'  Court. 

The  title  depended  upon  the  effect  to  be  given  to  the  order 
under  which  the  sale  took  place.  It  was  made  at  the  August 
term,  and  entered  as  of  the  May  term  preceding.  It  was  al- 
leged that,  though  granted,  at  the  May  term,  the  clerk  had 
omitted  to  enter  it.  The  law  conferring  the  powers  of  the 
Orphans'  Court  upon  the  Common  Pleas  had  been  repealed  be- 
tween the  May  and  August  terms;  and  the  question  was 
whether  the  order  was  a  nullity,  or  valid  until  set  aside. 

The  sale  had  taken  place  at  an  early  day,  and  the  property 
had  become  of  great  value.  The  case  was  most  elaborately  ar- 
gued. The  action  of  this  court,  independently  of  the  principle 
decided  in  the  case,  is  worthy  of  remark. 

Chief  Justice  Marshall,  in  delivering  the  opinion,  observed, 
that  the  case  had  been  argued  at  the  last  term,  on  the  validity 
of  the  deed  made  by  the  administrators ;  but  as  the  question 
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was  one  of  great  interest,  on  which  many  titles  depended,  and 
which  was  to  be  decided  upon  the  statutes  of  Ohio,  and  as  the 
court  was  informed  that  the  case  was  depending  before  the 
highest  tribunal  of  the  State,  the  case  was  held  under  advise- 
ment. 

The  State  court  held,  that  the  order  of  the  Court  of  Com- 
mon Pleas,  entered  at  the  August  term  as  of  the  preceding 
May  term,  was  coram  non  jtuiice,  and  void ;  and  that  the  deed 
under  which  the  defendant  derived  title  was,  of  course,  in- 
valid. 

This  court  held,  that  the  judgment  of  the  Supreme  Court  of 
Ohio  should  govern  the  case.     I  will  give  its  language. 

"  The  power  of  the  inferior  courts  of  a  State,"  said  the  Chief 
Justice,  ''to  make  an  order  at  one  term  as  of  another,  is  of  a 
character  so  peculiarly  local,  a  proceeding  so  necessarily  de- 
pendent on  the  revising  tribunal  of  the  State,  that  a  majority 
consider  that  judgment  as  authority,  and  we  are  all  disposed 
to  conform  to  it." 

I  will  simply  add,  that  the  Court  for  the  Correction  of  Errors 
in  New  York  possessed  a  revising  power  in  all  cases  over  the 
orders  and  decrees  of  the  Chancellor,  and  that  that  court  has 
held,  upon  this  very  title,  not  only  that  the  order  in  question 
was  an  order  entered  by  him  acting  as  a  court,  but,  in  ex- 
pounding it,  that  the  deed  of  conveyance  given  to  De  Grasse 
under  it  did  not  require  the  approval  of  a  master.  Further  com- 
ment to  show  the  identity  c^  the  two  cases  would  be  superflu- 
ous. 

But  I  forbear  to  pursue  this  branch  of  the  case  farther. 

The  validity  of  the  execution  of  the  deed  to  De  Grasse  by 
the  trustee,  as  it  respects  th^  alleged  want  of  approval,  stands,  — 

1.  Upon  the  acts  of  the  master  in  the  execution  of  it,  as  a 
substantial  approval  within  the  meaning  of  the  order ;  and, 

2.  Upon  the  decision  of  the  highest  judicial  tribunal  of  the 
State,  whose  laws  we  are  administering,  that,  upon  a  fair  inter- 
pretation of  the  terms  of  the  order,  an  approval  was  not  essen- 
tial. 

It  has  also  been  argued,  that,  according  to  the  true  construc- 
tion of  the  order,  the  sale  should  have  been  for  cash,  and  that 
here  it  was  otherwise. 

But  this  is  an  action  at  law ;  and  the  deed  on  the  face  of  it 
show  a  cash  consideration  of  $  2,000.  The  nature  of  the  con- 
sideration was  not  inquirable  into,  and  should  have  been  ex- 
cluded at  the  trial.  If  the  ^complaSnant  had  sought  to  invali- 
date the  proceedings  on  that  ground,  he  should  have  gone  into 
a  court  of  equity,  where  the  question  dbuld  have  been  appropri- 
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ately  examined,  and  justice  done  to  all  the  parties.  That  it 
was  not  examinable  in  a  court  of  law  is  too  plain  for  argument 
'The  recital  of  the  considerations  can  no  more  be  varied  by  pa- 
rol proof  than  any  other  part  of  the  deed.  (2  Phillips  on  Ev. 
353,  354,  ^2  C.  &  H.,  note  289,  and  cases  there  cited;  1  ib., 
note  228,  p.  384 ;  7  Johns.  341 ;  8  Cow.  290 ;  2  Denio,  336 ;  4 
N.  Hamp.  229;  1  J.  J.  Marsh.  388,  390.) 

I  have  thus  gone  over  the  several  grounds  relied  on  for  the 
purpose  of  impeaching  the  title  of  the  defendant  to  the  prem- 
ises in  question ;  and,  although  in  the  minority  in  the  judgment 
given,  haye  done  so,  not  so  much  on  account  of  the  magnitude 
of  the  interest  depending,  which  is  great  of  itself,  as  of  the 
importance  of  the  principle  involved ;  and  upon  the  application 
of  which  the  judgment  has  been  arrived  at. 

Notwithstanding  several  questions  have  been  brought  within 
the  range  of  the  discussion^  there  are  but  two,  in  reality,  in- 
volved in  the  determination  of  the  case.  1.  The  effect  to  be* 
given  to  the  order  of  Chancellor  Kent  made  on  the  16th  of 
March,  1817;  and  2.  The  execution  of  the  conveyance  by 
Clarke,  the  trustee,  under  this  order. 

If  the  order  was  made  by  the  Chancellor  in  the  exercise  of 
his  jurisdiction  as  a  court,  his  judgment  was  conclusive  in  the 
matters  before  him  ;  and  there  is  an  end  of  that  question. .  It 
affords  an  authority  to  sell  and  convey,  that  cannot  be  Contro- 
verted in  a  court  of  law.  And  the  validity  of  the' deed  exe-» 
cuted  under  it  stands  upon  an  equally  solid  fotindation. 

The  title  of  the  defendant,  therefore,  would  seem  to  be  be- 
yond controversy,  were  it  not  for  the  principle  against  which 
we  have  been  contending,  and  which  imparts  to  the  case  its 
greatest  importance,  namely,  the  right  claimed  for  this  court  to 
inquire  into  the  nature  and  character  of  the  jurisdiction  exer- 
cised by  the  Chancellor  in  making  the  order  coming  before  us 
collaterally ;  and  as  this  court  determines  that  jurisdiction  to  be 
general  or  special,  to  refuse  or  consent  to  go  behind  his  judg- 
ment, and  reopen  and  rejudge  the  merits  of  the  case;  and  ac- 
cording to  the  opinion  entertained  upon  that  question,  to  affirm 
or  disaffirm  the  validity  of  all  acts  and  proceedings  that  have 
taken  place  under  it.  And  this,  too,  in  a  case  where  the  juris- 
diction thus  exercised  by  the  Chancellor  has  been  settled  by 
himself  in  his  own  court,  under  the  State  laws,  and  affirmed  by 
the  judgment  of  the  highest  judicial  tribunals  of  the  State. 

It  is  apparent  that,  if  this  principle  becomes  ingrafted  upon 
the  powers  of  this  court,  and  is  to  be  regarded  as  a  rule  to  guide 
its  action  in  passing  upon  the  judgments  of  the  State  courts 
coming   up  collaterally,  a   revising  power  is  thus  indirectly 
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acquired  over  them,  in  cases  where  no  such  power  exists  di- 
rectly, under  the  Constitution  or  laws  of  Congress.  For,  if 
the  right  exists  to  inquire  into  the  kind  and  character  of  the 
jurisdiction,  without  regard  to"  tnat  established  by  the  laws  and 
decisions  of  the  States;  and^^o  determine  for  itself  whether  the 
jurisdiction  is  gener^  or  speciieil,  and  if  the  latter,  to  go  behind 
the  judgment  to  see  whether  the  special  authority  has  been 
strictly  pursued,  there  is  no  limit  to  this  revising  power,  except 
the  discretion  and  judgment  of  the  court. 

The  principle  will  be  as  applicable  to  every  State  judgment 
coming  before  us  collaterally,  as  to  the  one  in  question.  It 
denies,  virtually,  to  the  States  the  power,  in  the  organization  of 
her  courts,  to  prescribe  and  settle  their  jurisdiction,  either  by 
the  acts  of  her  Legislature,  or  th&  adjudication  of  her  judicud 
tribunals. 

I  cannot  consent  tO;  the  introduction  into  this  court  of  any 
such  principle,  and  am,  therefore,  obliged  to  refuse  a  concur- 
rence in  the  judgment  giv^n. 


Ceaxles  a.  Williamson'  and  CaItha'ri^e  H.'  Williamson,   his 
WiFB,  Plaintztfs,   v.  The  Irish  ^BESBtrEBiAN  Congregation 

OF  THE  CiTT  of  NeW  YoRK. 

Tlie  principles  established  in  the  ^ireceding  eas^  of  Williamson  and  Wife  v.  Berry 

applied  to  this  case.. 
The  circumstance,  that  the  defendants  paid  to  the  grantees  of  Geoige  De  Grasse  a 

▼alnable  consideration  for  the  premises  in  dispute,  does  not  give  them  a  Yalid  title 

against  the  plaintifis. 

This  case  was  similar  to  the  preceding  one,  in  which  the 
same  facts  and  principles  were  involved.  The  only  difference 
between  them  was,  that  the  following  point  was  certified  in 
this  case,  which  was  not  in  the  preceding,  viz. :  — 

8.  Whether  the  defendants,  who  derive  title  bonSi  fide,  and 
for 'a  valuable  consideration,  by  purchase  through  the  grantees 
of  George  De  Grasse,  as  set  forth  in  the  case,  have  a  valid  title 
as  against  the  plaintiffs. 

It  was  argued  in  conjunction  with  the  preceding  case,  as  has 
been  mentioned  in  the  report  of  that  case. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 
In  this  case  the  points  certified  to  this  court  are  identical 
with  those  certified  in  the  case  of  Williamson  and  Wife  v. 
VOL.  VIII.  48 
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Joseph  Berry,  except  the  eighth.  We  direct  that  our  rulings 
in  that  case  shall  be  sent  to  the  Circuit  Court,  as  our  answers  to 
the  points  certified  in  this  case.  And  further  rule  to  the  eighth 
point  certified  in  this  case,  that  the  defendants,  having  paid  to 
the  grantetes  of  George  De  Grasse  a  valuable  consideration  for 
the  premises  in  dispute,  do  not  thereby  acquire  a  valid  title 
against  the  plaintiffs. 

Mr.  Chief  Justice  TANEY,  Mr.  Justice  CATRON,  and  Mr. 
Justice  NELSON  dissented.  See  the  report  of  the  preceding 
case. 


Chables  A.  Williamson  and  Cathabine  H.  Williamson,  his 
Wife,  Rupert  J.  Cochban  and  Isabella  M.,  his  Wife,  and 
Batabd  Clabke,  Plaintiffs,  v.  Geoboe  Ball. 

Hie  principles  establiflhed  in  the  cue  of  Wflliamson  and  Wife  v.  Berry  applied  to 
this  case  also. 

Under  the  acts  of  the  Legislature  of  New  York  for  the  relief  of  Thomas  B.  Clarke^ 
the  Chancellor  had  no  authority  to  order  that  the  tmstee  might  make  a  cobTeyazioa 
of  any  part  of  the  premises  devised  for  a  precedent  debt  due  by  the  tnutee  to  Ida 
grantee. 

The  deed  executed  by  Clarke  to  Chrystie  in  this  case  was  not  made  in  the  dne  ezo- 
cntion  of  the  power  and  aathority  to  sell  and  convey,  thon^h  approved  by  the 
master  in  conformity  with  the  Chancellor's  order,  it  not  havmg  been  within  the 
Chancellor's  jarisdiction  to  order  that  the  tmstee  might  make  a  conveyance  o  the 
premises  to  a  creditor  in  payment  of  the  debt. 

Altbongh  the  defendant  in  this  case  may  have  paid  to  such  a  grantee  a  Talnable 
consideration,  yet  he  cannot  be  said  to  haye  ac(}aired  any  title  a^nst  the  plain- 
tiifs ;  inasmuch  as  Clarke  had  no  lawful  anthonty  to  convey  to  ms  grantee,  that 
grantee'  had  no  right  to  convey  to  another. 

This  case  was  similar  to  the  two  preceding  ones  in  all  the 
leading  facts.  It  will  be  perceived,  however,  that  all  the  chil- 
dren of  Thomas  B.  Clarke  now  united  as  plaintiffs. 

Upon  the  trial  in  the  court  below,  the  will  of  Mary  Clarke, 
the  acts  of  the  Legislature  of  the  State  of  New  York,  the  or- 
ders of  the  Chancellor  of  that  State,  and  other  facts,  were  shown, 
as  in  the  case  of  Charles  A.  Williamson  and  Wife  v.  Joseph 
Berry. 

It  further  appeared  in  evidence,  that  on  the  8th  of  December, 
1818,  Mr.  Clarke  conveyed  the  lot  in  question,  with  other  lots, 
to  Albert  Chrystie,  reciting  that  "  the  said  Thomas  B.  Clarke 
is  justly  indebted  to  the  said  Albert  Chrystie  in  the  sum  of 
$  525,  and  is  willing  to  convey  in  satisfaction  of  such  debt 
the  premises  hereinafter  mentioned  and  described";  and  do- 
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daring,  <'  that  the  said  Thomas  B.  Clarke,  in  consideration  of 
the  premises,  and  of  $  525  to  him  in  hand  paid,"  conveys,  &c. 

This  deed  was  approved  by  James  A.  Hamilton,  master  in 
chancery.  There  was  also  a  quitclaim  executed  by  him,  he 
having  acquired  a  title  to  Mr.  Clarke's  life  estate,  under  a  sale 
upon  execution. 

A  conveyance  from  Mr.  Chrystie  to  James  Covell,  from 
Covell  to  John  R.  Driver,  and  the  will  of  Driver,  were  also 
shown. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  court,  upon  a  case.  On  the  argument,  the  judges  ruled 
as  stated  in  Williamson  v.  Berry,  and  were  divided  in  opinion 
upon  the  following  points :  — 

1.  Whether  the  authority  given  by  the  said  acts  of  the  L^- 
islature  to  the  trustee,  to  sell  the  estate,  was  a  special  power, 
to  be  strictly  pursued,  or  whether  he  acquired  the  absolute 
power  of  alienation,  subject  only  to  review  and  account  in 
equity. 

2.  Whether  the  orders  set  forth  in  the  case,  made  by  the 
Chancellor  in  this  behalf,  were  authorized  by,  and  in  conformity 
to,  the  said  several  acts  of  the  Legislature,  and  are  to  be  regard- 
ed as  the  acts  of  the  Court  of  Chancery,  empowered  to  proceed 
as  such,  or  the  doings  of  an  officer,  acting  under  a  special  au- 
thority. 

3.  Whether  the  Chancellor  had  competent  authority,  under 
the  said  acts,  to  order  or  allow  a  conveyance  of  the  premises  by 
the  trustee,  in  payment  or  satisfaction  of  a  precedent  debt  owing 
by  the  trustee  to  the  grantee. 

4  Whether  the  deed  executed  by  Thomas  B.  Clarke  to 
Albert  Chrystie,  stated  in  the  case,  was  in  due  execution  of  the 
power  and  authority  of  said  trustee. 

5.  Whether  the  defendant,  derivmg  title  by  purchase  bond 
fide,  and  for  a  valuable  consideration,  from  such  grantee,  has  a 
valid  title  against  the  plaintiffs. 

It  was  argued  in  conjunction  with  the  case  of  William- 
son and  Wife  v.  Berry,  as  was  stated  in  the  report  of  that  case. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court. 

In  this  case  Thomas  B.  Clarke  made  a  conveyance  of  the 
premises  in  dispute  to  Albert  Chrystie  for  a  debt,  of  $  525 ;  and 
the  approval  of  the  master  in  chancery  is  indorsed  upon  the 
deed.  The  plaintiff  objected  to  it  as  any  evidence  of  title,  on 
account  of  its  having  been  made  without  authority  of  law. 

Chrystie  conveyed  the  premises  in  dispute  to  James  Covell, 
for  the  consideration  of  six  hundred  dollars.     Covell  and  wife 
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conveyed  the  same  to  John  R.  Driver  for  eight  hundred  dol- 
lars. Driver  died,  having  devised  the  premises  to  his  executors, 
Nicholas  Zelpen  and  George  Deroche. 

In  the  course  of  the  trial  of  the  cause  in  the  Circuit  Court, 
the  judges  thereof  were  divided  in  opinion  upon  five  points  of 
law,  and  have  certified  them  to  this  court  for  decision. 

The  first  and  second  points  certified  in  this  cause  have  been 
decided  by  this  court,  in  its  ruling  of  the  second  and  third 
points  in  the  case  of  Williamson  and  Wife  v.  Joseph  Berry. 
We  direct,  that  those  rulings  of  the  second  and  third  points  in 
the  case  just  mentioned  shall  be  taken  as  the  answers  given  by 
this  court  to  the  first  and  second  points  in  this  case. 
•  To  the  third  point  in  this  case,  we  rule,  that  the  Chancellor 
had  authority,  under  the  acts  passed  for  the  relief  of  Thomas  B. 
Clarke,  to  assent  to  a  conveyance  of  the  premises  in  dispute 
by  his  trustee,  but  that  it  was  not  within  the  jurisdiction  given 
to  the  Chancellor  by  the  acts  of  the  State  of  New  York  men- 
tioned in  this  case,  to  order  that  the  trustee  might  make  a  con- 
veyance of  any  psurt  of  the  premises  devised,  as  is  mentioned  in 
this  case,  for  a  precedent  debt  due  by  the  trustee  to  his  grantee. 
.  To  the  fourth  point,  we  rule,  that  the  deed  executed  by 
Clarke  to  Chrystie  was  not  made  in  the  due  execution  of  the 
power  <ind  authority  to  sell  and  convey,  though  approved  by 
the  master  in  conformity  with  the  Chancellor's  order,  it  not 
hating  been  within  the  Chancellor's  jurisdiction  to  order  that 
the  trustee  might  make  a  conveyance  of  the  premises  to  a 
e];editor  in  payment  of  the  debt. 

To  the  fifth  point j  which  is,  whether  the  defendant,  deriving 
title  by  purchase  bond  fide  and  for  a  valuable  consideration  from 
such  grantee,  has  a  valid  title  against  the  plaintiffs,  we  an- 
$i^er,  that,  though  the  defendant  may  have  paid  to  such  a 
grantee  a  valuable  consideration,  he  cannot  be  said  to  have  ac- 
quired any  title  against  the  plaintiffs ;  inasmuch  as  Clarke  had 
no  lawful  authority  to  convey  to  his  grantee,  that  grantee  had 
no  right  to  convey  to  another. 

We  direct  the  foregoing  rulings  to  be  certified  to  the  Circuit 
Ok)urt,  as  the"  answers  of  this  court  to  the  points  certified  to  it 
for  decision. 

Mr.  Chief  Justice  TANET^Mr.  Justice  CATRON,  and  Mr. 
Justice  NELSON  dissented.  See  the  report  of  the  case  of 
Williamson  and  Wife  v.  Berry. 
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AsAX  L.  Mills,  John  H.  Gat,  Charles  Mullikin,  John  OTal- 
LON,  Willum  C.  Wiggins,  Andrew  Christy,  Elizabeth  Christy, 
Mary  F.  Christy,  Melanie  Christy,  which  Melanie  is  the 
Widow,  and  which  said  Elizabeth  Christy  and  Mary  F. 
Christy  ake  the  only  Children  and  Heirs  at  Law  of  Samuel 
C.  Christy,  deceased, — said  Children  being  Infants,  and  ap- 
pearing BY  said  Melanie,  their  next  Friend, --- Emily  Pratte, 
Widow  of  Bernard  Pratte,  Lewis  Penguet  and  Trbrsae,  his 
Wife,  Stephen  F.  Niedlet  and  Celeste,  his  Wife,  Louis  V. 
Bogy  and  Pelagie,  his  Wife,  Joseph  Blaine  and  Aimi,  his 
Wife,  which  said  Emily  Pratte,  Bernard  Pratte,  Therese 
Penguet,  Celeste  Niedlet,  Pelagie  Bogy,  and  Aimi  Diane 
Blaine,  are  Children  and  only  Heirs  at  Law  of  Bernard 
Pratte,  deceased.  Plaintiffs  in  error,  o«  The  County  of  St. 
Clair  and  James  Harrison. 

In  liie  ytftr  1819,  the  Leeislature  of  lUinou  mthorixed  8«Biiiel  Wiffpins,  Ui  hein 
and  assigns,  to  establish  a  ferry  on  the  east  bank  of  the  River  Mtssissippi,  near 
the  town  of  Illinois,  and  to  run  the  same  from  lands  "  that  may  belong  to  him," 
provided  the  fenj  should  be  put  into  actual  operation  within  eighteen  months. 

Ai  this  time  he  had  no  land,  bat  within  the  eighteen  months  aoqoired  aa  intmt  lA 
a  tnu:t  of  one  hundred  acres. 

In  1821,  another  act  was  passed,  authorizing  him  to  remove  thefeny  "on  anj  land 
that  maj  belonff  to  him  '*  on  the  said  Mississippi  Biw,  under  the  same  privileges 
as  were  prescribed  by  the  former  act 

The  words  of  this  act,  "  on  any  land  that  ma^  belong  to  him/*  must  be  construed  to 
a»>ply  to  the  land  which  then  belonged  to  him,  and  not  to  such  as  he  obtained  after 
tne  passage  of  the  act,  vis.  in  182S. 

The  following  rules  for  construing  itatutes  implied  to  the  case,  vis-  :  — 

First,  —  That  in  a  grant,  designed  by  the  sovereign  power  making  it  to  be  a  general 
benefit  and  Accommodation  to  the  public,  if  the  meaning  of  the  words  be  doabtftd, 
they  shall  be  taken  most  strongly  against  the  grantee  and  for  the  government; 
ana  therefore  should  not  be  extended  by  implication  in  favor  of  the  erantee  be- 
yond the  natural  and  obvious  meaning  of  the  words  employed ;  and  if  these  do 
not  support  the  right  claimed,  it  must  &U. 

Secondly,  —  If  the  grant  admiu  of  two  interpretations,  one  of  which  is  more  ex- 
tended, and  the  ouier  more  restrictfed,  so  that  a  choice  is  fairly  open,  and  either 
may  be  adopted  without  any  apparent  violation  of  the  apparent  objects  of  the 
arant,  if  in  such  case  one  interpretation  would  render  the  grant  inoperative  and 
ttie  other  would  give  it  force  and  effect,  the  latter,  if  within  a  reasonaole  construc- 
tion of  the  terms  employed,  should  be  adopted. 

The  jurisdiction  of  this  court,  under  the  twenty-fifth  section  of  the  Judiciary  Act,  ex- 
tends to  a  review  of  the  judgment  of  a  State  court,  where  the  point  involved  was 
the  alleged  violadon  of  a  contract  granting  a  ferry  right  by  a  State  to  an  individual^ 
but  it  does  not  extend  to  a  case  where  the  alleged  violation  of  a  oontnct  is,  that  a 
State  has  taken  more  land  than  was  necessary  for  the  easement  which  it  wanted, 
and  thus  violate  the  contract  under  which  the  owner  held  his  land  by  a  patent. 
It  rests  with  State  legislatures  and  State  courts  exdusiyely  to  protect  their  citi- 
aens  finnn  injustice  and  oppression  of  thia  descripticML 

This  case  was  brought  up  from  the  Supreme  Ck>urt  of  the 
State  of  Illinois,  by  a  writ  of  error  issued  under  the  twenty- 
fifth  section  of  the  Judiciary  Act. 

Jtfills  and  others  filed  their  bill  in  chancery  in  the  Statp  court 
of  Illinois,  seeking  to  obtain  an  injunction  against  the  defend- 
48* 
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ants  in  error.     The  bill  states  the  case  of  the  complainants  as 
follows. 

The  people  of  the  western  part  of  Dlinois  had,  from  the  ear- 
liest settlement  of  that  country,  maintained  a  constant  commer- 
cial intercom'se  with  the  town  of  St.  Louis,  and  long  felt  the 
necessity  for  increased  facilities  in  crossing  the  Mississif^i 
,  River.  For  the  purpose  of  securing  these  facilities,  the  State 
made  a  contrsict  with  Samuel  Wiggins  for  the  establishment 
of  a  ferry  across  that  stream,  with  boats  to  be  propelled  by 
steam  or  horse  power.  An  act  of  the  General  Assembly  was 
passed,  which  was  approved  on  the  2d  of  March,  1819,  which 
was  as  follows :  — 

*'  An  Act  to  authorize  Samuel  Wiggins  to  establish  a  Ferry  up- 
on the  Waters  of  the  Mississippi.   Approved  March  2,  1819. 

^VSec.  1.  Be  it  enacted  by  the  people  of  the  State  of  Illinois, 
represented  in  the  General  Assembly,  that  Samuel  Wiggins,  his 
heirs  and  assigns,  be,  and  they  are  hereby,  authorized  to  estab- 
lish a  ferry  on  the  waters  of  the  Mississippi,  near  the  town  of 
Illinois  in  this  State,  and  to  run  the  same  from  lands  at  the 
said  place  tha^t  may  belong  to  him.  Provided,  that  he  shall  not 
use  any  boat  or  water-craft,  except  such  as  shall  be  propelled  or 
urged  to  the  water  by  steam,  horses,  oxen,  or  other  four-footed 
animals.  Provided,  that  the  said  Samuel  Wiggins,  his  heirs 
and  assigns,  shall  have  the  said  ferry  in  actual  operation  within 
eighteen  months  from  and  after,  the  passage  of  this  act. 

"  Sec.  2.  And  be  it  further  enacted,  that  no  person  or  per- 
sons, except  those  who  have  ferries  now  established  at  this 
place,  shall  establish  any  ferry  of  the  description  aforesaid 
within  one  mile  of  the  ferry  established  under  this  act.  And 
if  any  person  or  persons  shall,  contrary  to  the  provisions  of 
this  act,  run  any  boat  or  boats  of  the  description  aforesaid,  he, 
she,  or  they  shall  forfeit^  every  such  boat,  with  its  furniture 
and  apparel,  to  the  sai(f  Samuel  Wiggins,  his  heirs  and  assigns, 
which  may  be  attached  and  recovered  before  any  court  in  this 
State  having  competent  jurisdiction. 

<<  Sec.  3.  And  be  it  Turther  enacted,  that  it  shall  and  may 
be  lawful  for  the  said  Samuel  Wiggins,  his  heirs  or  assigns, 
to  demand  and  receive  the  same  rates  of  ferriage  as  are  now 
of  right  demandable  at  the  ferry  established  nearest  to  the 
ferry  authorized  to  be  established  by  this  act.  Provided,  that 
no  more  shall  be  charged  for  a  wagon,  cart,  or  other  carriage, 
if  loaded,  than  could  be  charged  if  empty. 

<'  Sec  4.  And  be  it  further  enacted,  that  the  ferry  hereby  es- 
tablished shall  be  subject  lathe  same  taxes  as  are  now^  or  here- 
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after  may  be,  imposed  on  other  ferries  within  this  State,  and 
under  the  same  regulations  and  forfeitures.  And  that  if  the 
provisions  of  the  second  section  of  this  act  shall  be  made  to 
appear  to  the  General  Assembly  to  be  injurious  to  the  public 
good,  that  then,  and  in  such  case,  the  said  second  section  may 
be  repealed." 

At  the  date  of  this  act,  Wiggins  did  not  own  any  land  near 
the  town  of  Illinois ;  but  within  the  time  allowed  by  the  act 
for  the  establishment  of  the  ferry,  he  purchased  a  tract  of  land 
of  one  hundred  acres,  and  established  the  ferry,  with  boats 
propelled  by  horses,  according  to  the  terms  of  the  act. 

He  increased  the  means  of  transportation  as  the  public  wants 
required,  and  changed  the  boats  employed  from  boats  propelled 
by  horses  to  boats  propelled  by  steam,  so  as  to  comply  with 
the  letter  and  spirit  of  his  contract  with  the  State  of  Illinois, 
and  meet  all  the  demands  of  the  increasing  population  and 
commerce. 

The  bill  claims,  that  under  this  act  of  the  2d  of  March, 
1819,  Samuel  Wiggins,  his  heirs  and  assigns,  were  entitled  to 
the  perpetual  franchise  of  maintaining  a  ferry  across  the  Mis- 
sissippi from  any  point  near  the  town  of  Illinois,  upon  any 
land  that  might  at  any  time  belong  to  him  or  them. 

The  bill  states  that  the  bank  of  the  Mississippi,  opposite  the 
town  of  St.  Louis,  is  an  alluvial  formation,  which  is  continually 
falling  into  the  stream,  and  that  the  character  of  the  stream  is 
such  that,  by  reason  of  the  frequent  changes  in  the  channel,  the 
sudden  formation  of  sand-bars,  and  the  falling  of  the  banks,  it 
became  necessary  for  Wiggins,  in  order  to  fulfil  his  contract 
with  the  State  of  Illinois,  to  acquire  title  to  a  large  space  of 
land  on  the  bank  of  the  river,  in  order  to  change  the  place  of 
landing  as  the  changes  in  the  river  and  in  its  banks  might 
require. 

The  Legislature  of  Illinois,  appreciating  this  necessity,  and 
recognizing  the  franchise  as  perpetual,  passed  an  act  on  the  6th 
day  of  February,  1821,  the  essential  parts  of  which  were  as 
follows :  — 

**  An  Act  to  authorize  Samuel  Wiggins  to  make  a  Turnpike 
Road,  and  for  other  Purposes.    Approved  February  6,  1821. 

^'  Sec.  1.  Be  it  enacted,  by  the  people-^of  the  State  of  Illi- 
nois, represented  in  the  General  Assembly,  that  Samuel  Wig- 
gins, his  heirs  or  assigns,  be,  and  hereby  are,  authorized  to 
make  and  construct  a  turnpike  road,  of  one  hundred  feet  wide, 
to  commence  on  the  Mississippi  River,  opposite  to  St.  Louis, 
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Oil  lands  that  may  belong  to  him,  to  run  thence  across  the 
American  Bottom  to  the  bluffs  .within  two  miles  of  George 
Swaggart'ft,  and  to  construct  and  erect  all  necessary  bridges 
on  said  road^  and  that  he  or  they  be,  and  are  hereby,  authori- 
zed to  build  and  make  said  turnpike  road  through  the  lands  of 
any  person  or  persons  whomsoever,  except  yards,  gardens,  or- 
chards, or  dwelling-houses ;  that,  when  the  aforesaid  road  is 
about  to  be  carried  through  any  improved  land,  the  maker  of 
said  road  shall  first  o'btain  the  consent  of  the  proprietor  or 
proprietors  of  said  grounds,  and  should  the  parties  not  agree  on 
the  amount  of  said  damages,  then  a  jury  of  six  reputable  free- 
holders should  be  summoned,  and  oeing  duly  sworn  before  any 
justice  of  the  peace  of  the  county  faithfully  and  impartially  to 
assess  the  damages,  which  damages  shall  be  paid  before  the 
said  road  shall  be  permitted  to  pass  through  such  grounds." 

"  And  wlTereas  the  said  Samuel  Wiggins,  his  heirs  and  as- 
signs, wpre  authorized  to  establish  a  ferry  upon  the  waters  of 
the  Mississippi  River,  near  the  town  of  Illinois,  in  this  State, 
and  a  sand-bar  having  been  formed  since  that  time  opposite 
said  ferry,  therefore :  — 

''  Sec.  5.  Be  it  further  enacted,  that  the  said  Samuel  Wig- 
gins, his  heirs  and  assigns,  be,  and  they  are  hereby,  authorized 
to  remove  said  ferry  on  any  land  that  may  belong  to  him  or 
them  on  the  said  Mississippi  River,  under  the  same  privileges 
as  were  prescribed  by  the  act  entitled,  ^  An  act  to  authorize 
Samuel  Wiggins  to  establish  a  ferry  upon  the  waters  of  the 
Mississippi,'  approved  March  2d,  1819." 

On  the  13th  of  July,  1822,  Wiggins  acquired  title  to  a  tract  of 
four  hundred  acres  oriand,  adjoining  the  tract  from  which  he 
first  ran  his  ferry.  The  tract  so  acquired  is  situated  on  the 
bank  of  the  river  below  his  first  tract,  and  was  necessary  to 
the  owners  of  the  ferry  franchise  in  order  to  secure  a  conven- 
ient landing  of  the  boats,  as  changes  occurred  in  the  channel 
or  in  the  bank  of  the  river. 

The  bill  states  sundry  conveyances  and  descents,  by  which 
the  complainants  have  become  invested  with  the  title  to  all  the 
limd  held  by  said  Wiggiild,  and  with  the  franchise  granted  by 
the  State  of  Illinois. 

It  is  also  averred  that  Wiggins,  while  the  owner  of  the  firan- 
chise,  fulfilled  all  tlie  duties  a^d  obligations  which  he  had  a»- 
aomed  under  his  contract  with  the  State  of  Illinois,  and  that 
his  assignees,  owners  of  said  franchise,  have  ever  since  his 
transfer  of  the  franchise  in  like  manner  fully  discharged  those 
duties ;  that  speedy,  secure,  and  comfortable  passage  has  been 
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at  all  times  afforded  for  all  persons  and  property  offered  to  be 
crossed  over  the  river,  in  such  vessels  only  as  are  required  by 
the  act  granting  the  franchise. 

The  bill  then  states  an  act  of  the  Legislature  of  the  State 
of  lUinoiSi  approved  on  the  2d  of  March,  1839,  by  which  com- 
missioners were  appointed  to  locate  a  road  and  ferry-landing 
between  Cahokia  Creek  and  the  Mississippi  River,  opposite  St. 
Louis;  the  road  and  ferry-landing  to  be  three  hundred  feet 
wide,  upon  the  most  eligible  ground  for  the  purpose.  This  act 
authorized  the  County  Commissioners'  Court  of  St.  Clair  County 
to  cause  the  land  on  which  the  road  and  ferry-landing  should 
be  located  to  be  condemned,  and  pay  the  owners  of  the  land 
the  damages ;  and  after  such  payment  the  said  court  should 
have  power  to  enter  upon  the  land  so  condemned,  and  establish 
a  ferry  across  the  Mississippi  River,  and  might  either  carry  on 
the  ferry  for  the  county  itself,  or  lease  it  for  any  term  not  ex- 
ceeding five  years,  to  any  lessees. 

The  commissioners  thus  appointed  located  the  road  and  ferry- 
landing,  three  hundred  feet  wide,  upon  the  land  which  Wig- 
gins acquired  in  July,  1822,  and  which  was  conveyed  by  him 
with  the  franchise. 

The  land  was  condemned,  and  its  value  estimated  at  six 
hundred  dollars,  being  less  than  the  annual  ground  rent  v/hich 
it  would  produce  without  any  connection  with  any  ferry  priv- 
ilege. 

In  estimating  the  damages  to  be  paid,  the  jury  were  ex- 
pressly directed  .to  confine  their  estimate  of  the  damages  to  the 
value  of  the  land  itself,  and  not  to  consider  any  interference 
with  the  ferry  franchise  of  the  complainants  as  a  subject  of  com- 
pensation. 

The  bill  states  that  the  county  of  St.  Clair,  through  its 
agents,  entered  upon  and  took  in  possession  the  said  lands  so 
condemned,  and  has  leased  the  same,  together  with  the  ferry 
authorized  by  the  said  act  of  1839,  to  James  Harrison,  at  a 
yearly  rent  of  $  800 ;  and  that  a  ferry  has  been  established 
from  said  land  to  the  city  of  St.  Louis.  The  rates  of  ferriage 
charged  by  i^id  Harrison  are  fixed  in  his  lease,  exhibited  with 
the  bill,  as  exhibit  S.  No.  18. 

The  complainants  aver  that  the  land  so  taken  from  them  is  a 
part  of  their  ferry-landing,  as  authorized  by  the  two  acts  of  the 
Legislature  under  which  they  claim,  and  that  the  land  so  taken 
is  indispensable  to  the  exercise  of  the  franchise  with  which 
they  are  invested.  From  time  to  time  they  have  been  com- 
pelled to  change  their  place  of  landing,  as  the  changes.in  the 
river,  and  its  banks  and  sand-bars,  required,  so  that  the  whole 
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front  on  the  river  has  been  necessary  to  the  enjoyment  of  their 
franchise  and  the  performance  of  their  duty,  and  that  the  said 
land  so  taken  from  them  is  not  only  the  most  convenient  point 
on  their  land  for  their  ferry-landing,  but  is  the  only  point  where 
boats  can  securely  be  landed  without  running  far  up  the 
stream,  so  as  to  niake  their  trip  about  twelve*  hundred  yards 
longer  than  if  they  still  owned  and  could  use  the  land  so  taken 
from  them. 

The  complainants  allege  that  the  act  of  the  Legislature  of 
Illinois  of  March  2,  1839,  authorizing  the  taking  of  a  part  of 
their  ferry-landing,  is  a  violation  of  the  first  clause  of  the  tenth 
section  of  the  first  article  of  the  Constitution  of  the  United 
States,  which  prohibits  the  States  from  passing  laws  impairing 
the  obligation  of  contracts. 

The  bill  prays  for  an  injunction  to  restrain  the  defendants 
from  maintaining  a  ferry  from  the  land  so  taken  from  the  com- 
plainants. 

To  this  bill  there  was  a  demurrer,  which  was  sustained  by 
the  Circuit  Court  of  St.  Clair  County,  and  the  bill  dismissed. 
An  appeal  was  taken  to  the  Supreme  Court,  and  the  decree  of 
the  Circuit  Court  affirmed. 

From  this  decree  of  the  Supreme  Court  of  the  State  of  Il- 
linois, a  writ  of  error  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Gamble  and  Mr.  Webster^  for  the 
plaintiffs  in  error,  and  Mr.  Breeze,  for  the  defendants. 

Mr.  Gamble  made  the  following  points,  which  he  sustained 
orally.  (Mr.  Breeze  and  Mr.  Webster  both  presented  written 
arguments,  of  which  the  Reporter  can  only  give  extracts.) 

1.  The  franchise  which  the  complainants  hold  by  purchase 
from  Wiggins,  extended  to  the  land  which  has  been  taken  from 
them  under  the  act  of  the  Legislature  of  Illinois  of  2d  March, 
1839. 

2.  The  land  so  taken  is  necessary  to  the  enjoyment  of  the 
franchiscl 

3.  No  compensation  has  been  made  to  the  complainants,  nor 
is  any  authorized  to  be  made,  for  the  violation  of  the  franchise. 

4.  The  act  of  the  Illinois  Legislature  complained  of  is  a  vio- 
lation of  the  Constitution  of  the  United  States,  under  the  earlier 
decisions  of  this  court. .  Fletcher  v.  Peck,  6  Cranch,  87 ;  Prov- 
idence Bank  v.  Billings,  4  Peters,  614;  New  Jersey  v,  Wilson, 
7  Cranch,  164;  Dartmouth  College  case,  4  Wheat.  518. 

5.  The  act  complained  of  is  not  constitutional,  within  the 
scope  of  the  later  decisions  in  the  Charles  River  Bridge  case,  11 
Peters,  649 ;  and  West  River  Bridge  case,  6  Howard,  607. 
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Mr.  Breeze  first  contended,  that  this  case  did  not  fall  within 
the  jurisdiction  of  the  court,  because  the  Supreme  Court  of  Il- 
linois rested  its  decision  upon  the  construction  of  the  act  of  the 
Legislature,  and  the  extent  of  the  ferry  franchise  acquired  un- 
der it ;  limiting  it  to  the  land  owned  by  Wiggins  wheo-  the  act 
of  1821  was  passed,  with  the  exercise  of  which  franchise  the 
law  complained  of  did  not  interfere. 

2.  That  the  grant  to  Wiggins  was  of  no  validity,  because  the 
Legislature  had  no  power  to  make  grants  of  privileges  to  be  ex- 
ercised beyond  its  territorial  limits  and  over  a  navigable  stream, 
declared  by  law  to  be  a  public  highway. 

3.  That  the  laws  in  question  were  not  contracts,  within  the 
meaning  of  the  prohibition  of  the  Constitution  of  the  United 
States.  That  private  contracts  alone  were  contemplated  in  this 
provision  of  the  Constitution. 

4  That  these  laws  in  themselves  had  none  of  the  features 
of  contracts,  for  the  want  of  mutuality,  &c. 

6.  Admitting,  however,  for  the  sake  of  the  argument  only, 
that  these  laws  are  contracts,  then  the  appellees  insist  that  the 
Legislature  of  Illinois  has,  in  no  degree,  impaired  their  obliga- 
tion, by  any  other  act  in  favor  of  other  parties  subsequently 
passed,  and  certainly  not  by  the  act  of  March  2,  1839,  about 
which  this  controversy  has  arisen.  The  appellants,  to  sustain 
their  complaint,  assume  the  ground,  that,  by  the  act  of  1819, 
the  authority  to  Wiggins  to  establish  a  ferry  was  perpetual  and 
exclusive,  and  that  having  become  the  proprietor  of  T)ther  lands 
at  a  great  distance  from  the  tract  he  pretended  to  own  in  1819, 
the  Legislature  authorized  him,  by  the  act  of  6th  February, 
1821,  to  remove  his  ferry  to  them,  and  thereby,  as  his  assigns, 
the  appellants,  contend,  have  necessarily,  excluded  all  other  fer- 
ries between  them,  making  theirs  a  movable  one,  covering  a 
distance  of  a  mile  or  more  up  and  down  the  river,  and  author- 
izing them  to  shift  it  from  point  to  point,  as  their  views  of  ex- 
pediency might  suggest. 

The  appellees  contend,  that  the  appellants  have  not,  as  the 
assigns  of  Wiggins,  any  exclusive  right  to  a  ferry  franchise  by 
the  act  of  1819,  and  that  their  ferry  is  not  of  that  ambulatory 
character  they  insist  it  has  been  made  by  the  act  of  1821. 

The  court  understands,  that,  when  the  act  of  1819  was  passed, 
Wiggins  owned  no  land  on  the  river  near  the  town  of  Illinois ; 
that  it  was  not  until  a  year  or  more  thereafter  that  he  obtained 
title  to  an  undivided  two  sevenths  of  a  tract  of  one  hundred 
acres,  of  the  heirs  of  one  Piggot,  and  known  as  claim  624. 
Upon  this  tract  he  located  his  ferry,  at  a  certain  known  and 
fixed  point.     It  will  be  further  understood  by  the  plat  of  sur- 
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vey  before  the  court,  that  the  town  of  Illinois  is  not  on  the  riy- 
er,  but  on  the  east  bank  of  Cahokia  Creek,  and  some  hundred 
yards  from  the  river,  and  from  it  to  the  river  there  never  was  a 
public  road  until  after  the  passage  of  the  act  of  1839,  under 
which  appellees  claim.     The  grantor  of  appellants,  owning  the 
land  be^tween  the  creek  and  the  river,  and  the  whole  of  the  riv- 
er-bank, could,  and  did  up  to  that  time,  prevent  all  competition 
with  him  and  his  assigns  and  keep  off  all  rivals ;  and  for  a  sim- 
ilar purpose  he  enlarged  his  possessions  on  the  bank  of  the  river 
by  the  purchase  of  land  from  Jarrot  and  others,  in  1822,  known 
as  claim  679,  on  which  the  appellees  established  their  ferry,  at 
the  termination  of  a  public  road,  regularly  laid  out,  three  hun- 
dred feet  wide,  from  the  bridge  over  Cahokia  Creek  to  the  river, 
and  through  the  land  of  the  appellants,  after  the  same  was  regu- 
larly condemned  in  pursuance  of  the  laws  of  the  State  of  Illi- 
nois, and  compensation  tendered.    To  this  last-named  tract,  ap- 
pellants' ferry  was  removed  under  the  authority  supposed  to  be 
granted  by  the  act  of  1821,  although  Wiggins  did  not,  at  the 
passage  of  that  act,  own  it.     To  whatever  point,  then,  on  this 
tract,  it  was  removed,  the  appellees  insist,  that  point  became 
the  ferry-laading,  and  there  appellants'  privileges  were  to  be 
exercised,  and  not  elsewhere.     It  could  not  tjiereafter  be  re- 
moved to  the  first  location  without  the  consent  of  the  Legisla- 
ture, nor  to  any  other  point  on  the  tract.     A  ferry  must,  from 
the  nature  of  such'  establishments,  be  kept  stationary  at  one 
point,  until  legislative  sanction  can  be  had  to  remove  it  to 
another ;  and  so  Wiggins  thought  when  he  applied  to  the  Leg- 
islature to  remove  it  from  claim  624  to  claim  579.     And  this 
from  motives  of  public  convenience.     It  would  be  a  great  inju- 
ry to  the  public  to  permit  the  owner  of  such  a  franchise,  at  his 
discretion,  and  to  suit  his  whim  or  caprice,  to  move  it  from 
point  to  point.     When  k  point  was  selected,  that  became  the 
"ferry,"  and  there  and  there  only,  and  from  it,  could  the  privi- 
lege be  exercised.    The  right  of  way  over  the  water  could  not, 
by  any  reasonable  construction,  extend  over  every  particle  of 
space  covered  by  miles  of  distance.     A  reasonable  space  for 
landings  and  ferry- ways  is  all  that  could  be  claimed.     The  ex- 
cuse put  forth  by  appellants,  for  shifting  their  landing,  —  the 
character  of  the  current  and  the  texture  of  the  banks,  —  is  all 
idle,  as  every  one  knows  who  has  ever  seen  the  bank  of  the 
Mississippi  opposite  St.  Louis.     A  landing  can  be  made  at  one 
point  as  well  as  at  another,  if  proper  means  are  used  for  grading 
the  banks,  and  proper  platforms  provided.     The  object  and  de- 
sign for  shifting  the  landing  was  undoubtedly  to  keep  off  rivals, 
—  to  prevent  competition,  and  thus  enable,  for  all  time  to  come, 
the  appellants  to  divide  their  fifty  thousand  dollars  a  year. 
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The  ferry  being  established,  by  the  act  of  1819,  on  the  Pig- 
got  tract  (claim  624),  within  eighteen  months  after  its  passage, 
Wiggins  had  the  right,  so  far  as  the  Legislature  could  confer  it, 
to  all  the  advantages  which  might  result  from  it,  and  to  all  the 
provisions  of  the  act,  and  nothing  more. 

Did,  then,  the  Legislature,  by  that  act,  intend  that  li.»  privi- 
lege should  be  exclusive  for  ever,  and  is  that  intention  manifest 
from  the  terms  used  in  the  act  ? 

The  first  section  contains  the  grant,  if  it  be  one,  and  is,  in 
substance,  as  follows :  —  That  Samuel  Wiggins,  his  heirs  or 
assigns,  are  authorized  to  establish  a  ferry  on  the  waters  of  the 
Mississippi,  near  the  town  of  Illinois,  in  this  State,  and  to  run 
the  same  from  lands  at  the  said  place  that  may  belong  to  him, 
with  a  provision  that  he  shall  use  steam  or  the  power  of  four- 
footed  animals,  and  provided,  that  the  same  shall  be  in  opera- 
tion within  eighteen  months,  (Sec. 

The  second  section  provides,  that  no  person  or  persons,  ex- 
cept those  who  had  ferries  then  established  at  that  place,  should 
establish  any  ferry  of  that  description  within  one  mile  of  it,  and 
if  it  is  done,  a  forfeiture  to  Wiggins  of  the  boats,  furniture,  and 
apparel  shall  be  the  consequence. 

The  third  section  authorizes  Wiggins  to  receive  the  accus- 
tomed rates  of  ferriage,  and  the  fourth  and  last  section  subjects 
it  to  taxes,  and  then  declares,  >'  If  the  provisions  of  the  second 
section  shall  be  made  to  appear  to  the  General  Assembly  to  be 
injurious  to  the  public  good,  that  then,  and  in  such  case,  the 
said  section  may  be  repealed." 

The  appellants  contend,  that  the  grant  would  be, perfect 
without  the  second  section.  So  it  would ;  but  when  arraign- 
ing an  act  of  the  Legislature  of  a  sovereign  State  as  repugnant 
to  the  Constitution  of  the  United  States,  because  it  re|)ealed  a 
former  act  of  that  body,  we  must  examine  aud  see  what  the 
first  act  is, — we  must  take  the  whole  of  it  together,  to  ascertain 
the  intention  of  the  law-maker;  and  we  see  in  this  act  of  1819 
a  right  reserved  to  the  State  to  repeal  that  part  of  it  which  be- 
stows the  character  of  exclusiveness'  upon  the  appellants*  privi- 
lege. The  Legislature  of  1819  acted  upon  circumstances  as 
they  then  were,  and  foreseeing  that,  from  the  great  advantages 
the  State  possessed,  in  soil,  climate,  and  power  of  production, 
and  its  great  capacity  for  settlement  and  cultivation,  people  from 
distant  lands  would  seek  it  for  a  home.,  reserved  the  right  to 
take  away  a  privilege,  which,  when  granted,  might  be  of  great 
public  benefit,  but  likely  to  become  in  time  oppressive. 

With  commendable  forecast,  the  fourth  section  was  inserted, 
and  became  an  important  part  of  the  so-called  contract,  and  the 

VOL.  viii.  49 


578  SUPREME    COURT. 

Mills  et  al.  v.  St.  Clair  Connty  et  al. 

act  of  1821  was  passed,  with  the  same  power  to  repeal  included. 
Th^  acts  were  accepfed,  with  that  power  reserved.  In  1833, 
(Rev.  Laws,  310,  311,)  the  Legislature  determined  that  section 
was  injurious  to  the  public  good,  as  well  as  the  fifth  section  of 
the  act  of  1821.  Fourteen  years'  experience  had  satisfied  them, 
that  what  was  intended  for  the  public  benefit  had  become  an 
oppressive  monopoly,  and  they  performed  a  most  popular  act 
by  repealing  them,  thus  taking  away  all  pretext  of  exclusive- 
ness,  and  opening  the  whole  subject  to  further  legislation. 
This  was  "  nominated  in  the  bond,"  and  the  appellants  cannot 
with  any  propriety  or  justice  complain,  if  it  is  injurious  to  them. 

The  Legislature,  then,  having;  by  the  act  of  1833,  (Rev.  Laws 
of  1833,  p.  310,)  repealed  the  restrictive  clause  of  the  second 
section  of  the  act  of  1819,  and  of  the  fifth  section  of  the  act  of 
1821,  proceeded  in  1839,  in  obedience  to  public  clamor,  excited 
to  a  high  tone  by  the  continued  and  oppressive  exactions  of 
this  monopoly,  and  its  repeated  failures,  and  manifest  inability 
or  want  of  desire  to  satisfy  the  public  demands  for  proper  facil- 
ities for  crossing  the  river,  to  put  measures  in  train  to  satisfy 
the  public  want.  The  preamble  to  the  act  of  2d  March,  1839, 
assigns  the  reason  for  its  passage,  —  the  facts  upon  which  the 
Legislature  acted,  —  and  they  must  be  taken  to  be  true.  It  is  a 
legislative  decision,  that  the  exigency  had  arisen,  which,  on  the 
repeal  of  the  second  section  of  the  act  of  1819,  required  in- 
creased facilities  of  approach  to  a  place  then  grown  to  be  a 
great  commercial  city,  and  the  great  market  of  the  State. 

By  examining  the  provisions  of  that  act,  it  will  be  seen  that 
in  no  part  of  it  is  an  expression  used  of  a  design  to  take  from 
the  appellants  their  franchise ;  theirs  still  exists  in  all  its  vigor, 
precisely  as  it  did  before  the  passage  of  the  act.  No  interfer- 
ence with  their  ferry-ways  is  contemplated  or  attempted ;  no 
part  or  portion  .of  their  right,  as  secured  by  the  act  of  1819  or 
1821,  is  taken  from  them  or  abridged.  Although  the  receipt 
of  tolls  may  be  lessened  by  this  rival  ferry,  yet  the  right  itself 
is  as  perfect  as  ever.  It  is  still  lawful  for  them  to  receive  all 
the  tolls  that  may  come  to  their  ferry.  Should  the  rival  ferry 
so  successfully  compete  with  them,  as  finally  to  take  from  them 
all  the  travel,  still -their  rights,  conferred  by  the  act  of  1819  and 
1821,  yet  inure  to  them.  (Charles  River  Bridge  v.  Warren 
Bridge,  11  Peters,  420. 

The  appellees  perceive  no  distinction  between  the  rights  of 
pontage  and  of  ferriage,  and  if  it  was  lawful,  as  it  was  unques- 
tionably, to  establish  the  Warren  Bridge,  by  which  all  the  tolls 
were  taken  from  the  Charles  River  Bridge,  previously  established 
by  an  act  of  the  Legislature  of  Massachusetts,  it  is  not  perceiv- 
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ed  why  the  same  results  should  not  rightfully  flow  in  this  casci 
the  more  especially  as  the  Legislature  had  reserved  the  right,  in 
the  very  act  which  gave  the  authority,  to  destroy  the  character 
of  exclnsiveness  for  which  the  appellants  contend.  Legislation 
affects  every  day  the  value  of  property,  and  it  must  be  so  in  the 
nature  of  things.     Providence  Bank  v.  Billings,  4  Peters,  514 

If  the  act  of  1839  designed  to  seize  the  ferry-ways  of  the 
appellants,  there  would  be  ground  of  complaint ;  but  it  does 
not.  It  designs  only  to  establish  a  healthy  and  necessary  com- 
petition, at  a  very  important  point,  by  which  the  public  good  is 
vastly  promoted,  and  the  land  taken  for  such  a  beneficisd  pub- 
lic purpose,  for  a  road  and  landing,  has  been  condemned  in  the 
usual  mode,  the  damages  assessed,  and  a  tender  of  the  amount 
made  to  appellants. 

Whether  the  road  is  too  wide  or  not  is  not  for  this  court  to 
determine ;  it  is  only  to  determine  whether,  in  the  adjudica- 
tion of  the  rights  of  these  parties  by  a  State  court,  validity  has 
been  given  to  a  law  of  the  State  impairing  the  obligation  of 
any  contract  entered  into  between  the  State  and  the  appellants, 
and  doing,  by  such  decision,  injustice  to  them.  The  ap- 
pellees can  see  no  ground  for  such  a  pretence,  and  without 
taking  up  more  time,  they^  submit  the  case  on  their  part  to  the 
court,  confident  that  this  most  just  and  enlightened  tribunal 
will  not  condemn  a  law  of  a  sovereign  State,  unless  that  law  is 
manifestly  repugnant  to  the  Constitution  of  the  United  States. 

Mr.  Webster  reflied  to  each  one  of  these  points,  and  particu- 
larly the  last,  citing  and  commenting  upon  many  parts  of  the  ' 
bill,  which  were  all  admitted  by  the  demurrer,  in  order  to  show 
that  the  act  of  1839  had  destroyed  the  value  of  the  ferry  priv- 
ilege. 

Mr.  Justice  CATRON  delivBred  the  opinion  of  the  court. 

By  an  act  of  March  2d,  1839,  the  Legislature  of  Illinois  ap- 
pointed five  commissioners  to  locate  a  raad  and  ferry-landing, 
three  hundred  feet  wide,  on  the  east  bank  of  the  River  Missis- 
sippi, opposite  to  the  city  of  St.  Louis ;  the  road  to  extend  back 
to  Cahokia  Creek.  The  road  and  landing  were  accordingly  lo- 
cated ;  the  distance  from  the  river  to  the  creek  b(  i.ig  about  sixty 
poles.  The  ferry  having  gone  into  operation  under  the  act  of 
1839,  this  bill  was  filed,  seeking  to  obtain  a  perpetual  injunc- 
tion against  an  exercise  of  a  ferry  privilege,  on  the  groand, 
among  others,  that  Samuel  Wiggins  and  his  assignees  were  en- 
titled to  the  exclusive  ferry  right  at  that  place,  by  contract  with 
the  State  of  Illinois;  and  that  said  contract  was  violated  by 
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the  act  of  1839,  and  the  establishment  of  a  road  and  ferrjr 
under  and  by^  force  of  its  provisions.  The  Supreme  Court  of 
Illinois  having  decided  that  the  State  law,  and  the  acts  done 
pursuant  thereto,  did  not  violate  the  contract  made  with  Wig- 
gins, and  that  it  was  not  opposed  to  the  Constitution  of  the 
United  States,  that  court  proceeded,  by  a  final  decree,  to  di»- 
solve  an  injunction  granted  nisi,  and  to  dismiss  the  bill.  To 
reverse  this  decree,  on  the  grounds  stated,  a  writ  of  error  has 
been  prosecuted  to  the  Supreme  Court  of  Illinois,  from  this  court, 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 

The  contract  relied  on  by  the  defendants  was  made  with 
Wiggins,  by  two  acts  of  the  Legislature  of  Illinois.  The  first 
act,  approved  March  2d,  1819,  authorizes  Samuel  Wiggins,  his 
heirs  and  assigns,  to  establish  a  ferry  on  the  east  bank  of  the 
River  Mississippi,  near  the  town  of  Illinois,  and  to  run  the  same 
from  lands  ^Uhat  may  belong  to  him" ;  provided  that  said  ferry 
should  be  put  into  actual  operation  within  eighteen  months 
from  and  after  the  passage  of  that  act.  And  it  was  also  provid- 
ed by  the  second  section,  that  no  other  person  should  there- 
after establish  any  ferry  within  one  mile  of  that  established  by- 
Wiggins,  with  this  reservation :  —  **  That  if  the  provisions  of  the 
second  section  of  this  act  shall  be  made  to  appear  to  the  Gen- 
eral Assembly  to  be  injurious  to  the  public  good,  that  then,  and 
in  such  case,  the  second  section  may  be  repealed."  Wiggins  had 
no  land  of  his  own  on  the  river  near  the  town  of  Illinois  when 
the  above  act  was  passed;  but  within  less  than  eighteen 
months,  he  acquired  an  interest  in  a  tract  of  land  of  one  hun- 
dred acres,  part  of  which  lay  between  Illinois  town  and  the 
river,  and  extended  to  a  considerable  distance  above  it ;  and  on 
this  tract  he  established  his  ferry. 

On  the  6th  of  Febmary,  1821,  Samuel  Wiggins  had  another 
act  passed  in  his  favor  by  the  Legislature  of  Illinois,  authoriz- 
ing him  to  make  a  turnpike  road,  to  commence  on  the  Missis- 
sippi River  opposite  to  St.  Louis,  on  lands  that  ''may  belong  to 
him,"  and  to  run  across  the  American  bottom  to  the  bluffs. 
The  act  further  provides :  —  "  And  whereas  the  said  Samuel 
Wiggins,  his  heirs  and  assigns,  were  authorized  to  establish  a 
ferry  upon  the  waters  of  the  Mississippi  River,  near  the  town 
of  Illinois,  in  this  State,  and  a  sand-bar  having  been  formed 
since  that  time  opposite  said  ferry,  therefore :  — 

"  Sec.  5.  Be  it  further  enacted,  that  the  said  Samuel  Wig- 
gins, his  heirs  and  assigns,  be,  and  they  are  hereby,  authorized  to 
remove  said  ferry  on  any  land  that  may  belong  to  him  or  them 
on  the  said  Mississippi  River,  under  the  same  privileges  as  were 
prescribed  by  the  act   entitled,  '  An  act  to  authorize   Samuel 
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Wiggins  to  establish  a  ferry  upon  the  waters  of  the  Mississippi/ 
approved  March  2d,  1819." 

By  an  act  approved  January  19th,  1833,  so  much  of  the  acts 
of  1819  and  1821  as  prohibited  another  ferry  from  being  estab- 
lished within  one  mile  of  Wiggins's  ferry-landing,  was  repealed. 
This  restriction  is,  therefore,  out  of  the  case. 

On  the  13th  of  July,  1822,  Wiggins  obtained,  by  purchase 
from  Julia  Jarrot,  a  tract  of  one  hundred  acres,  lying  below  the 
tract  first  acquired,  adjoining  thereto  on  the  south,  and  fronting 
on  the  river ;  and  it  is  upon  this  tract  that  the  new  ferry  and 
.road  were  located  under  the  act  of  1839.  The  parties  respect- 
ively assume,  and  so  the  court  below  held,  that  the  establish- 
ment and  regulation  of  ferries  across  navigable  streams  is  a  sub- 
ject within  the  control  of  the  government,  and  not  matter 
of  private  right ;  and  that  the  governthent  may  exercise  its 
powers  by  contracting  with  individuals.  We  deem  this  general 
principle  not  open  to  controversy ;  and  in  regard  to  so  much  of 
the  controversy  as  involves  the  contract  itself,  no  material  diffi- 
culty exists  as  to  what  principles  of  law  shall  govern:  only  two 
general  principles  need  be  invoked  in  constming  the  acts  of 
1819  and  1821,  which  are, — First,  that  in  a  grant,  like  this, 
designed  by  the  sovereign  power  making  it  to  be  a  general 
benefit  and  accommodation  to  the  public,  the  rule  is,  that,  if  the 
meaning  of  the  words  be  doubtful,  they  shall  be  taken  most 
strongly  against  the  grantee,  and  for  the  government;  and 
therefore  should  not  be  extended  by  implication  in  Tavor  of  the 
grantee,  beyond  the  natural  and  obvious  meaning  of  the  words 
employed ;  and  if  these  do  not  support  the  right  claimed,  it 
must  fall.  Such  is  the  established  doctrine  of  this  court,  as 
was  held  in  the  case  of  The  Charles  Riv.er  Bridge  v.  The  War- 
ren Bridge,  11  Peters,  644-547.  Secondly,  if  the  grant  ad- 
mits of  two  interpretations,  one  of  which  is  more  extended,  and 
the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and 
either  may  be  adopted  without  any  violation  of  the  apparent 
objects  of  the  grant,  if,  in  such  case,  cue  interpretation  would 
render  the  grant  inoperative,  and  the  other  would  give  it  force 
and  eJBTect,  the  latter,  if  within  a  reasonable  construction  of  the 
terms  employed,  should  be  adopted. 

Testing  the  contract  by  these  rules,  and  what  are  the  com- 
plainants entitled  to,  under  the  acts  of  1819  and  1821  ?  By  the 
first  act,  Wiggins  was  to  establish  the  ferry  near  the  town  of 
Illinois,  ''  and  to  run  the  same  from  lands  at  said  place  which 
may  belong  to  him."  At  the  time  the  act  was  passed,  Wig- 
gins owned  no  land  near  the  town  of  Illinois,  and  if  the 
grant  was  in  the  present  tense,  and  extended  only  to  land 
49* 
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that  was  then  the  property  of  the  grantee,  the  act  of  Assembly 
had  no  operation,  and  was  worthless.  But  we  suppose  the 
words  employed  were  not  restricted  to  the  time  when  the  act 
was  passed ;  the  grantee  was  allowed  eighteen  months  to  put 
the  ferry  into  operation,  and  he  was  to  run  his  boats  from  his 
own  lands,  that  is,  from  lands  which  might  belong  to  him  at 
the  time  the  running  commenced ;  and  for  this  there  was  great 
reason,  as  the  opposite  shore  lay  within  another  State,  aud 
there,  also,  a  ferry-landing  had  to  be  secured.  The  matter  was 
one  of  speculation  {  and  lands  could  not,  with  propriety,  be 
purchased  at  high  prices  before  the  privilege  was  secured  on 
both  banks.  And  this  construction,  as  we  apprehend,  is  the 
one  that  the  Legislature  of  Illinois  put  on  the  act  of  1819  by 
that  of  1821 ;  by  which  it  was  admitted  that  a  ferry  had  been 
established  according  to  the  first  act,  and  the  grantee  was 
authorized  to  remove  it  to  another  point,  because  a  sand-bar  had 
been  formed  in  front  of  the  landing!  We  therefore  feel  our- 
selves constrained  to  differ  from  the  carefully  prepared  and  able 
opinion  of  the  Supreme  Court  of  Illinois,  found  in  the  record, 
which  holds  the  first  grant  to  have  been  inoperative. 

We  come  next  to  consider  the  act  of  1821.  When  it  was 
passed,  Wiggins  had  land  fronting  on  the  river  for  nearly  a 
mile,  extending  both  above  and  below  Illinois  town,  and  lying 
between  it  and  the  river.  It  was  all  the  land  he  then  could 
desire  for  the  purposes  of  his  ferry  and  the  end  of  his  road.  In- 
deed, it  is  doubtful  whether,  under  the  grant,  Wiggins  could 
have  gone  below  his  first  purchased  tract  and  been  "near  the 
torwn  of  Illinois,"  because  his  land  extended  considerably  below 
the  town.  As  the  act  of  1821  recognized  the  fact  that  Wiggins 
had  complied  with  his  contract  under  the  act  of  1819,  and  had 
established  a  ferry  on  land  that  belonged  to  him,  and  that  it 
was  established  "  near  the  town  of  Illinois,"  it  is  fair  to  presume 
that  both  parties  to  the  contract,  as  modified  and  enlarged  by 
the  act  of  1821,  understood  what  land  it  was  that  Wiggins 
owned  at  that  time,  and  the  boundaries  thereof;  and  also  the 
extent  of  his  interest,  being  two  sevenths  of  the  tract. 

The  act  of  1821  was  treated  by  the  bill,  and  was  relied  on  in 
ars^ument,  as  conferring  a  perpetual  privilege  on  Wiggins,  and 
on  his  assigns,  to  remove  the  ferry  to  any  land  that  might  be- 
long: to  him,  or  to  them,  at  the  time  of  the  removal ;  and,  fur- 
thermore, that  the  right  of  removal  was  unrestricted  as  respects 
time,  and  could  have  been  made  at  any  time  heretofore,  or 
could  be  made  hereafter. 

That  the  act  is  somewhat  obscure,  in  regard  to  the  place  to 
which  tlie  ferry  could  be  removed,  must  be  admitted ;  and  in 
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seeking  its  trae  construction,  several  considerations  present 
themselves.  In  the  first  place,  that  the  act  operated  in  the 
present  tense,  and  was  a  mere  enlargement  of  the  privileges 
conferred  by  the  act  of  1819,  and  must  be  taken  as  a  part  of 
the  first  contract,  cannot  be  denied ;  secondly,  when  we  take 
into  consideration  the  fact  that  Wiggins  had  a  specific  tract  of 
land  at  that  time,  at  the  proper  place,  —  that  is  to  say,  lying  in 
front  of  Illinois  town,  and  extending  above  and  below  it, — a 
reasonable  conclusion  is,  that  some  place  on  such  tract  was  re- 
ferred to  by  the  act  of  1821 ;  and,  thirdly,  as  the  act  of  1819 
reserved  authority  in  the  Legislature  to  repeal  so  much  of  the 
law  as  secured  to  Wiggins  an  exclusive  ferry  right  for  two 
miles  on  the  river  front,  such  reservation  could  only  mean  that 
rival  ferries  might  be  established,  at  discretion,  by  the  Legisla- 
ture. Nor  can  it  be  assumed,  with  any  claim  to  a  plausible 
construction,  that  the  power  of  removal  haul  no  limitation  of 
time  or  place,  as  this  would  confer  a  right  to  remove  to  the 
same  landing  with  a  newly  estabhshed  ferry,  set  up  as  a  rival, 
and  drive  it  away;  and  thuis  the  public  convenience  would 
again  be  reduced  to  a  single  ferry.  Now,  in  view  of  these 
facts  and  consequences,  and  applying  them  to  language  of  an 
ambiguous  character,  and  seeking  assistance  from  a  settled  rule 
of  construction  in  case  of  doubt,  and  finding  that  rule  of  con- 
struction to  be,  that  when  two  construction^  are  equally  open 
to  the  court,  the  one  shall  be  adopted  most  favorable  to  the 
government,  the  consequence  must  be,  on  this  construction, 
that  Wiggins  was  confined  to  the  tract  of  land  partly  owned  by 
him  when  the  act  of  1821  was  passed;  and  that  when  the 
ferry  was  removed  to  other  land,  lower  down  the  river,  it  was 
an  act  not  within  the  contract,  nor  protected  by  it.  This  dis- 
poses of  the  first  and  principal  ground  of  relief  sought  by  the 
bill. 

Whether  Wiggins^  or  those  claiming  under  him,  had  the 
right  after  he  had  established  his  new  ferry,  under  the  act  of 
1821,  to  remove  it  to  another  place  on  the  tract  of  land  he  then 
owned,  and  whether  the  State  of  Illinois  may  not  authorize 
another  ferry  on  the  same  tract  of  land,  not  interfering  with  the 
operations  of  the  one  established  by  Wiggins,  are  questions 
which  the  record  does  not  bring  before  us,  and  upon  which, 
therefore,  we  express  no  opinion. 

A  second  ground  of  relief  is  relied  on  by  the  bill,  and  was 
most  earnestly  and  ably  urged  in  argument  here,  and  which  it 
is  incumbent  on  us  to  dispose  of  also. 

The  first  special  prayer  would  seem  to  conclude  an  inquiry 
into  any  ground  of  interference  by  this  court,  other  than  the 
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question  arising  on  the  acts  of  1819  and  1821,  standing  as  a 
contract,  claimed  to  have  been  violated  by  the  act  of  1839. 
But  the  bill  has  also  a  general  prayer ;  and  on  this,  as  well  as 
upon  the  special  prayer,  the  Supreme  Court  of  Illinois  ordered, 
'<  that  it  be  certified  in  this  case,  that  there  was  drawn  in  ques-' 
tton  the  validity  of  the  statute  of  the  State  of  Illinois  entitled, 
<  An  act  to  authorize  St.  Clair  county  to  establish  a  ferry  across 
the  Mississippi  River,'  approved  March  2,  1839,  on  the  ground 
that  it  was  repugnant  to  the  Constitution  of  the  United  States, 
and  that  the  decision  of  the  court  was  in  favor  of  the  validity 
of  said  statute  " ;  from  which  certificate  it  is  manifest  that  the 
act  of  1839  was  upheld  against  each  state  of  facts  set  forth  by 
the  bill ;  and  if  it  was  apparently  repugnant  to  the  Constitution 
on  either  ground  assumed,  this  court  has  jurisdiction  of  the 
cause ;  and  having  jurisdiction,  the  plaintiffs  in  error  were  enti- 
tled to  be  heard,  and  are  entitled  to  our  judgment,  on  both 
grounds  presented,  and  relied  on  to  reverse. 

The  bill  sets  forth  that  gross  abuses  were  imposed  on  com- 
plainants by  the  act  of  1839,  and  by  the  commissioners  and 
their  lessee,  under  the  act ;  that  the  said  three  hundred  feet  in- 
clude a  wider  space,  and  more  land,  than  is  necessary  or  con- 
venient for  a  road,  and  but  a  small  portion  of  it  has  been  used 
and  appropriated  by  the  said  county  of  St.  Clair  to  that  pur- 
pose, leaving  a  strip  oti  either  side  to  be  used  by  the  said 
county  of  St.  Clair  and  its  lessees,  for  private  property,  for 
building  lots,  and  other  private  purposes;  and  that  that  portion 
of  the  said  three  hundred  feet  which  is  not  included  in  said 
road,  and  which  is  now  used  for  private  piurposes,  or  is  left  to 
be  thus  used,  will  yield  an  annual  ground  rent  larger  than  the 
whole  amount  of  the  damages  assessed  as  aforesaid  for  the 
whole  of  said  three  hundred  feet ;  and  furthermore,  that  only 
the  condemned  land  was  valued,  and  no  compensation  awarded 
or  tendered  for  the  ferry  franchise  and  landing  taken  from  com- 
plainants. 

As  the  bill  was  demurred  to,  and  the  demurrer  sustained  in 
the  State  courts,  aqd'in  this  form  the  case  comes  before  us,  all 
charges  of  abuse  and  oppression  on  the  part  of  the  authorities 
of  Illinois  are  admitted,  to  the  extent  alleged ;  and  the  question 
presented  here  on  these  facts  is,  whether  this  court  has  power 
to  redress  ihe  injuries  complained  of,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  of  1789. 

The  Constitution  having  declared  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts,  it  becomes  our  duty 
to  inquire  whether  the  State  law,  and  the  acts  done  under  it, 
violate  a  contract.     If.  any  contract  was  violated  under  the 
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act  of  1839,  it  must  have  been  a  grant  to  land  vesting  the  fee 
simple  title;  and  such  title  complainants  exhibit.  To  the 
width  of  needful  roads  and  ferry-landings,  property  can  un- 
doubtedly be  taken,  for  the  purposes  of  such  easements ;  and 
necessarily,  the  State  authorities  must  decide,  (as  a  general 
rule,)  how  much  land  the  public  convenience  requires.  That 
the  power  may  be  abused,  no  one  can  deny;  and  that  it  is 
abused,  when  private  property  is  taken,  not  for  public  use,  but 
to  be  leased  out  to  private  occupants  to  the  end  of  raising 
money,  is  too  plain  for  reasoning  to  make  it  more  so.  Such 
an  act  is  mere  evasion,  under  pretence  of  an  authorized  exer- 
cise of  the  eminent  domain ;  and  if  it  be  an  evasion,  it  is  void, 
and  may  be  redressed  by  an  action  at  law,  like  any  other  illegal 
trespass,  done  under  assumed  authority  ;  as,  for  instance,  a  tres- 
pass by  a  younger  grantee  on  land  held  by  an  elder  patent  de- 
pending for  support  on  a  State  law  of  later  date  than  the  first 
grant.  But  it  is  not  an  invasion  and  illegal  seizure  of  private 
property  on  pretence  of  exercising  the  right  of  eminent  do- 
main, and  which  act  is  an  abuse  claiming  the  sanction  of  a 
State  law,  that  gives  this  court  jurisdiction ;  such  law,  and  the 
acts  done  under  it,  are  not,  ''  the  violation  of  a  contract,"  in 
the  sense  and  meaning  of  the  Constitution.  It  rests  with  State 
legislatures  and  State  courts  to  protect  their  citizens  from  in- 
justice and  oppression  of  this  description.  The  framcrs  of  the 
Constitution  never  intended  that  the  legislative  and  judicial 
powers  of  the  general  government  should  extend  to  municfpal 
regulations  necessary  to  the  well-being  and  existence  of  the 
States.  Were  this  court  to  assume  jurisdiction,  and  reexamine 
and  revise  State  court  decisons,  on  a  doubtful  construction, 
that  an  interest  in  land  held  by  patent  was  a  contract,  and  the 
owner  entitled  to  constitutional  protection  by  our  decision  in 
case  of  abuse  and  trespass  by  an  oppressive  exercise  of  State 
authority,  it  would  follow,  that  all  State  laws,  special  and  gen- 
eral, under  whose  sanction  roads,  ferries,  and  bridges  are  estab- 
lished, would  be  subject  to  our  supervision.  A  new  source  of 
jurisdiction  would  be  opened,  of  endless  variety  and  extent,  as, 
on  this  assumption,  all  such  cases  could  be  brought  here  for  fio^ 
adjudication  and  settlement ;  of  necessity,  we  would  be  called 
on  to  adjudge  of  fairness  and  abuse  to  ascertain  whether  juris- 
diction existed,  and  thus  to  decide  the  law  and  facts;  in  short, 
to  do  that  which  State  courts  are  constantly  doing,  in  an  exer- 
cise of  jurisdiction  over  peculiarly  local  matters;  by  which 
means  a  vast  mass  of  municipal  powers,  heretofore  supposed 
to  belong  exclusively  to  State  cognizance,  would  be  t^ken 
from  the  States,  and  exercised  by  the  general  government, 
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through  the  instrumentality  of  this  court.  That  such  a  doc- 
trine cannot  be  maintained  here  has  in  efifect  been  decided  in 
previous  cases ;  and  especially  in  that  of  Charles  River  Bridge 
V.  Warren  Bridge,  11  Peters,  539,  540,  where  other  cases  are 
cited  aiid  reviewed. 

For  the  reasons  above  stated,  it  is  ordered  that  the  judgment 
of  tlie  Supreme  Court  of  Illinois  be  affirmed. 

Mr.  Justice  McLEAN  dissented. 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the  rec- 
ord from  the  Supreme  Court  of  the  State  of  Illinois,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree  of 
the  said  Supreme  Court  in  this  cause  be,  and  the  same  is  here- 
by, affirmed,  with  costs. 


Joseph  J.  Kennedy,  Trustee  of  Henrt  Shxtltz,  an  Insolvent 
Debtor,  and  for  the  Creditors  of  the  said  Henrt  Shultz, 
AND  Henry  Shultz,  Appellants,  v.  The  Bank  of  the  State 
OP  Georgia,  the  City  Council  of  Augusta,  John  McEinne, 
AND  Gazaway  B.  Lamar. 

Some  of  the  distinctions  stated  between  bills  of  review,  of  revivor,  and  supplemental 
and  original  bills  in  chancery. 

This  court,  as  an  appellate  court,  has  the  power  to  allow  amendments  to  be  made  to 
the  record  before  it,  although  the  general  practice  has  been  to  remand  the  case  to 
the  Circuit  Court  for  that  purpose. 

When  a  cnui^e  is  brou<;ht  before  this  court  on  a  division  in  opinion  by  the  judges  of 
the  Circuit  Court,  the  points  certified  only  are  before  it  The  cause  should  remain 
on  the  docket  of  tJic  Circuit  Court,  and  at  their  discretion  may  be  prosecuted. 

If  the  jurisdiction  of  a  Circuit  Court  be  not  shown  in  the  proceedings  in  the  case, 
its  judgment  is  erroneous,  and  liable  to  be  reversed ;  but  it  is  not  an  absolute 
nullity. 

But  when  an  amendment  to  the  record  was  made  by  consent  of  counsel  in  this  court, 
whicli  amendment  set  forth  the  jurisdiction,  a  mandate  containing  that  amendment 
ought  to  have  prevented  any  subsequent  objection  to  the  jurisdiction  in  the  Cir- 
cuit Court. 

A  decree  for  a  sale,  made  with  the  approbation  of  counsel  filed  in  court,  removes  all 
preceding  technical  objections. 

Wliere  a  party  interested  consented  to  the  sale  of  property,  afterwards  took  the 
benefit  of  the  insolvent  law,  and  at  a  subseouent  period  counsel  representing  him 
filed  a  con>;ent  decree  to  complete  the  sale,  the  trustee  having  taken  no  steps  for 
two  years  to  connect  himself  with  the  proceedings  in  court,  and  then  having  snf- 

■  fered  fifteen  years  more  to  elapse  without  moving  in  the  business,  it  is  too  late  for 
such  trustee  to  object  to  the  consent  decree. 

8o,  also,  the  holders  of  bridge  bills,  who  had  no  specific  lien  upon  a  bridge,  must  be 
considered  to  have  lost  their  right  to  impugn  the  sale  fis  fraudulent,  after  so  long  a 
lapse  of  time. 
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This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Georgia,  sitting  as  a  court  of  equity. 

As  the  decision  of  the  court  turned  upon  some  collateral 
points,  it  is  not  necessary  to  state  all  the  facts  in  the  case, 
which  were  extremely  complicated. "  The  Reporter  therefore  re- 
fers the  reader  to  the  opinion  of  the  court,  which  was  delivered 
by  Mr.  Justice  McLean,  and  which  contains  a  recital  of  all  the 
facts  necessary  to  an  understanding  of  the  points  decided. 

It  was  argued  in  conjunction  with  another  case  between  the 
same  parties,  involving  the  same  principles  of  law,  and  with 
nearly  the  same  state  of  facts.  The  two  cases  were  argued  by 
Mr.  Waddy  Thompson^  Mr.  Butler,  and  Mr,  Webster,  for  the 
appellants,  and,  upon  the  part  of  the  appellees,  by  Mr.  DaviSf 
representing  Lamar,  Mr.  McAllister  and  Mr.  Johnson  (Attor- 
ney-General), representing  the  Bank,  and  Mr.  Sergeant,  repre- 
senting the  city  of  Augusta. 

The  arguments  of  the  counsel  continued  for  several  days,  and 
it  is  therefore  impossible  to  give  a  full  report  of  them,  or  to  do 
more  than  merely  state  the  points  and  authorities. 

The  points  raised  on  behalf  of  the  appellants  were  the  fol- 
lowing, as  stated  in  the  briefs  of  Mr.  Webster  and  Mr.  Thomp^ 
son. 

On  the  9th  day  of  May,  1821,  one  Christian  Breibhaupt  and 
the  said  Henry  Shultz  filed  their  bill  in  the  Circuit  Court 
against  the  Bank  of  the  State  of  Georgia,  praying  that  the 
bridge  across  the  Savannah  River  at  Augusta,  and  other  property 
therein  named,  might  be  decreed  to  be  first  liable  to  the  re- 
demption of  the  bills  issued  by  the  Bridge  Company  aforesaid, 
and  for  an  injunction  restraining  the  Bank  of  Georgia  and  other 
creditors  of  the  said  John  and  Barna  McEinne,  as  well  as  the 
creditors  of  the  said  Bridge  Company,  from  enforcing  execu- 
tions and  selling  the  bridge  and  other  property  of  the  said 
Bridge  Company. 

Amongst  various  interlocutory  orders  in  said  cause,  was  one 
ordering  the  bridge  aforesaid  to  be  sold  by  two  commissioners 
therein  named ;  and  it  was  sold  accordingly,  and  the  Bank  of 
the  State  of  Georgia  became  the  purchaser.  The  said  Henry 
Shultz  consented  to  the  sale  in  writing ;  but  the  said  John  Mc- 
Einne refused  to  give  such  assent. 

On  the  6th  of  May,  1830,  a  decree,  drawn  up  by  the  consent 
of  counsel,  was  signed  by  the  Hon.  W.  Johnson  aiid  J.  Cuyler, 
which  will  be  found  in  the  record. 

It  is  alleged  by  the  present  complainant,  the  assignee  of  Hen- 
ry Shultz,  that  the  order  of  sale  aforesaid  is  not  binding,  in 
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SO  far  as  those  whom  he  represents  are  concerned.  First,  be- 
cause John  McKinne,  the  joint  tenant  of  the  said  Henry  Shultz, 
refused  his  consent.  And  secondly,  that  the  creditors  of  the 
Bridge  Company  were  not  parties  to  said  suit ;  and  that  the  de- 
cree of  the  6th  of  May,  1830,  presents  no  bar  to  the  claim  of 
your  orator,  John  W.  Yarborough,*  as  it  purports  on  its  face  to 
have  been  made  by  the  consent  of  the  counsel  of  the  said  Hen- 
ry Shultz,  tv/o  years  after  he  had  made  an  assignment  of  all  his 
estate,  and  specifically  of  the  bridge  aforesaid,  to  Thomas  Har- 
rison, for  the  benefit  of  his  creditors,  and  therefore  he  had  no 
power  or  authority  in  the  premises,  and  also  because  the  court 
had  no  jurisdiction  of  the  cause. 

The  bill  prays  that  the  bridge  and  other  property  of  the 
Bridge  Company  may  be  decreed  to  be  first  liable  for  the  re- 
demption of  the  bills  issued  by  the  said  Bridge  Company,  and 
afterwards  to  refund  the  creditors  of  Henry  Shultz  the  amount, 
with  interest,  which  he  paid  for  the  redemption  of  said  bills  af- 
ter his  retirement  from  the  Bridge  Company. 

To  this  bill  of  complaint  John  McKinne  answers,  admitting 
all  the  material  allegations  of  the  bill.  The  other  defendants 
filed  demurrers. 

The  complainant  submits  to  this  honorable  court,  that  the 
sale  of  the  bridge,  by  the  interlocutory  order  of  the  court,  is 
void  as  to  him,  and  those  whom  he  represents,  the  creditors  of 
Henry  Shultz,  who  were  not  parties  to  the  suit.  2d.  That  the 
said  sale  was  made  without  the  consent  of  the  said  John  Mc- 
Kinne. 3d.  That  the  court,  at  the  time  of  the  said  order,  had 
no  jurisdiction  of  the  case,  as  proper  parties  were  ndt  before  the 
court. 

2.  That  the  consent  decree  of  the  6th  of  May,  1830,  has  no 
binding  efficacy  on  the  complainant  or  those  he  represents,  as 
they  were  not  parties  in  said  suit,  and  that  the  consent  of  the 
said  Henry  Shultz  was  without  authority,  as  regards  the  claims 
of  his  creditors,  as  he  had  previously  assigned  all  his  interest  in 
the  premises,  under  the  insolvent  debtor  law  of  South  Carolina, 
to  Thomas  Harrison,  Esq. ;  and  because  the  court  had  not  ju- 
risdiction of  the  case. 

3.  That  the  mortgage  by  John  and  Barna  McKinne  to  the 
Bank  of  Georgia  was  void,  as  violating  a  statute  of  Georgia,  and 
secondly,  as  appropriating  the  assets  of  the  partnership  to  the 
payment  of  the  individual  debts  of  the  partners,  in  violation  of 
the  general  law  on  that  subject,  as  well  as  the  special  terms  of 
this  particular  copartnership. 

*  Yarborough  was  the  original  trustee  of  Shultz,  in  whose  place  Kennedy  was 
now  acting. 
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4.  That  if  the  said  mortgage  be  valid,  the  defendants,  never 
having  foreclosed,  are  to  be  regarded  as  mortgagees  in  posses- 
sion, and  chargeable  with  rents,  issues,  and  profits. 

5.  That  if  the  court  should  be  of  opinion  that,  as  regards  the 
interest  of  the  said  Henry  Shultz,  the  sale  made  under  the  in- 
terlocutory order  aforesaid  be  valid,  it  is  void  as  to  the  interests 
of  the  said  John  McKinne,  the  joint  owner  of  said  bridge. 

6.  That  the  mortgage,  if  a  valid  lien,  has  been  more  than 
paid  off,  and  the  residue  is  subject  to  division  amongst  the  cred- 
itors of  Henry  Shultz. 

7.  That  a  release  by  the  Bank  of  Georgia  to  John  McKinne, 
one  of  the  two  joint  owners  of  the  bridge,  and  partners  with 
the  Bridge  Company,  is,  in  law,  a  release  of  the  said  Henry 
Shultz. 

The  following  authorities  will  be  relied  on  in  the  argument : 
~3  Ves.  jr.  255;  2  Kent's  Com.  400;  2  Story's  Equity,  304, 
^^446-449,  463,  1039,  1040;  Jac.  Law  Diet.,  tit.  Estate;  3 
Mod.  46;  2  Story's  Eq.  527,  ^  1287,  240,  <?>  976 ;  2  Tread  way, 
S.  C.  Re.  674 ;  3  Taunt.  976 ;  2  Story's  Eq.  491,  ^  1244 ;  Mill 
on  Eq.  Mort.  123;  Law  Library,  47:  1  Story's  Eq.  383,  ^  395; 
Mill  on  Eq.  Mort.  76,  79,  80,  81 ;  1  Story's  Eq.  625,  ^675;  2 
Story's  Eq.  500,  <^  1253 ;  3  Kent's  Com.  65 ;  1  Story's  Eq.  588, 
^  633 ;  3  Laws  United  States,  482,  ^  6 ;  10  Wheaton,  1,  20 ;  2 
Cranch,  33;  3  Wheaton,  691 ;  2  Marsh.  11;  1  Bland,  20;  6 
Leigh,  400;  Story's  Eq.  ^  10;  13  Peters,  691,  729;  8  Cranch, 
9,  22;  2  Peters,  157, 163;  10  Peters,  449,  475;  10  Wheaton, 
199;  Gov.  Deg.  974-976;  9  Pick.  259;  Story's  Eq.  ^^22% 
330,  349,  380,  403,  425,  354;  Mit.  Eq.  PI.  by  Jeremy,  97,  98; 
7  Paige,  287,  290;  Story's  Eq.  '^^  466,  499,  500,  503,  506, 
507,  508,  613,  519,  521,  526;  Barton's  Suits  in  Equity,  131 ;  1 
Peters,  329 ;  2  Term  Rep.  282 ;  4  Ves.  jr.  396 ;  3  Atk.  809, 
811 ;  5  Ves.  jr.  3 ;.  2  Stat,  at  Large,  159  and  note ;  Story^s  Eq. 
PI.  443 ;  1  Ves.  <fc  Beames,  536 ;  19  Ves.  184;  2  Story's  Eq.  Jur. 
1520  and  note;  1  Peters,  329;  10  ib.  480;  11  Wheaton,  1. 

Mr,  Davis  contended,  on  behalf  of  Lamar,  that  the*Bank  of 
the  State  of  Georgia  was  a  purchaser  at  a  judicial  sale,  under  a 
decree  of  a  court  having  jurisdiction  of  the  cause,  the  parties, 
and  the  subject-matter,  —  the 'sale  being  unimpeached  for  either 
fraud  or  irregularity,  and  so  entitled  to  the  bridge,  and  to  con- 
vey it  to  Lamar. 

To  this  it  is  replied,  in  substance,  that  the  decree  was  erro- 
neous, considered  as  pronounced  in  adversum, 

Lamar  rejoins,  — 

I.   That  the  decree  of  the  21st  of  December,  1821,  was  by 
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consent  of  all  parties  in  interest,  —  Shultz  and  McKinne,  joint 
owners  and  partners,  the  Bank  as  mortgagee,  and  Breithaupt 
and  others,  creditors  of  said  Shultz ;  and,  — 

1.  That  they  and  all  claiming  under  them  are  estopped,  by 
such  consent,  to  insist  on  error  in  the  decree.  Webb  v.  Webb, 
3  Swanst.  658 ;  Bradish  v.  Gee,  Ambler,  229 ;  2  Daniell's  Ch. 
Pr.  617 J  Downing  v.  Cage,  Eq.  Cas.  Abr.  165,  <5>  4;  Toder  v. 
Sansam,  1  Bro.  P.  C.  469,  473,  476 ;  Harrison  r.  Rumsey,  2  Ves. 
sen.  488 ;  Wall  v.  Bushby,  1  Bro.  Ch.  484,  485,  489 ;  Norcot  v. 
Norcot,  7  Vin.  Abr.  398 ;  Bernal  v,  Donegal,  3  Dow.  P.  C.  133  ; 
Mole  V.  Smith,  1  Jac.  &  Walk.  665. 

2.  That  there  is  no  sufficient  averment  that  McKinne  did 
not  consent  to  the  decree  of  December,  1821,  but  only  that  he 
never  consented  to,  or  executed  any  power  or  authority  to  the 
commissioners  to  make  said  sale,  or  to  execute  any  title  to  the 
purchaser ;  and  that,  after  consent  to  the  decree,  his  objection 
could  not  stop  the  sale,  nor  was  a  power  of  attorney  requisite. 
Bradish  v.  Gee,  Ambl.  229 ;  Webb  v.  Webb,  3  Swanst.  658. 

3.  The  language  of  the  bill,  on  the  contrary,  imports  an  ex- 
press averment  that  the  decree  was  in  fact  made  "  by  consent 
of  the  parties,  complainants  and  defendants." 

4.  Were  there  a  direct  denial,  still  a  party  cannot  controvert 
the  consent  recited  in  the  decree,  —  unless,  perhaps,  for  fraud  in 
its  insertion.  Downing  v.  Cage,  Eq.  Cas.  Abr.  165,  ^  4 ;  Nor- 
cot t7.  Norcot,  7  Vin.  Abr.  398 ;  Mole  v.  Smith,  1  Jac.  &  Walk. 
665 ;  Biddle  v.  Watkins,  1  Pet.  686. 

5.  A  fortiori,  not  as  against  a  purchaser  under  the  decree, 
such  party  never  having  objected  to  the  decree  or  sale,  nor 
moved  to  have  the  "  consent "  stricken  out,  though  before  the 
court  always,  after  twenty-four  years  from  the  decree  of  sale, 
and  fifteen  from  its  formal  ratification  and  final  decree.  Toor- 
hees  V.  Bank  of  United  States,  10  Pet.  449,  473 ;  McKnight  v. 
Taylor,  1  How.  161 ;  Lupton  v.  Janney,  13  Pet.  385. 

6.  McKinne  not  seeking  as  complainant  the  avoidance  of 
the  decree  and  sale  on  that  ground,  Shultz  cannot  avail  him- 
self of  the  error,  as  against  McKinne,  to  enable  him  to  avoid 
his  own  consent  and  acts.  Thomas  v,  Harvie's  Heirs,  10 
Wheat.  146;  6  Cond.  R.  44,  47;  Whiting  v.  Bank  of  United 
States,  13  Pet.  6. 

II.  If  the  denial  be  adequate  and  allowable  in  itself,  and 
available  for  Shultz,  still,  — 

1.  No  error,  or  omission,  or  false  recital,  or  want  of  proof,  or 
other  error  behind  or  on  the  face  of  the  decree,  the  court  hav- 
ing jurisdiction,  can  affect  a  purchaser  under  it.  Simmes  & 
Wise  V.  Slacum,  3  Cranch,  300 ;  1  Cond.  R.  539,  541 ;  Thomp- 
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son  V.  Tolmie,  2  Pet.  157, 167,  168, 169 ;  United  States  v.  Arre- 
dondo,  6  Pet.  729 ;  Bank  of  United  States  v.  Bank  of  Washing- 
ton, 6  Pet.  8,  16 ;  Voorhees  r.  Bank  of  United  States,  10  Pet. 
449,  472,  478  j  Shriver's  Lessee  v.  Lynn,  2  How.  43,  58 ;  Grig- 
non's  Lessee  r.  Astor,  2  How.  319,  340-343;  10  Wheat.  192, 
199 ;  6  Cranch,  267. 

2.  The  denial  of  the  consent  is  such,  —  for  consent  is  in  lieu 
of  evidence  or  law  authorizing  such  a  decree ;  and  it  is  to  deny 
a  fact  recited  as  the  foundation  of  the  decree ;  and  if  it  be  as 
recited,  —  a  sufficient  foundation  for  it. 

3.  The  inference,  that  McKinne's  refusal  avoided  the  whole 
sale,  impeaches  the  judgment  of  the  court,  ordering  and  con- 
firming the  sale  in  spite  of  such  want  of  consent ;  i.  e.  the  court 
erred  in  decreeing,  upon  consent  of  one,  the  sale  of  the  whole, 
or  of  any  part  of  the  bridge. 

4.  The  allegation  of  the  invalidity  of  the  mortgage  to  the 
bank  is  likewise  controverting  %he  opinion  of  the  court,  that  it 
was  valid,  so  far  as  to  authorize  a  sale,  or  it  is  entirely  irrele- 
vant. 

So  none  of  them  avail,  to  impeach  the  title  of  the  bank  or  of 
Lamar.  2  How.  43,  58;  2  Pet.  168;  10  Pet.  472,  473  ;  Ben- 
nett V.  Hamill,  2  Sch.  &  Lef.  577,  578. 

The  denial  of  the  consent  recited  does  not  show  the  decrees 
to  be  nullities ;  the  consent  is  not  the  decree,  but  only  waiver 
of  objection  to  it ;  the  decree  is  the  act  of  the  court, —  valid  as 
a  decree  on  the  subject-matter  till  reversed,  in  spite  of  the 
want  of  consent.  So  denial  of  consent  removes  that  estoppel, 
only  against  showing  errors  in  the  decree. 

III.  The  absence  of  McKinne's  consent  would  not  avoid 
the  sale  of  the  bridge. 

1.  (a)  The  parties  had  a  chattel  interest,  an  estate  for  years 
only,  in  the  franchise. 

(ft)  It  was  partnership  property;  and  therefore  one  partner 
could  dispose  of  the  whole  interest,  so  as  to  bind  his  copart- 
ner. Harrison  r.  Sterry,  5  Cranch,  289 ;  2  Cond.  R.  260  -  263 ; 
Anderson  1;.  Tompkins,  1  Brock.  456 ;  Robinson  v.  Growdcr, 
4  McCord,  L.  R.  519. 

(c)  McKinne  being  party  to  the  suit  with  his  copartner,  and 
having  never  moved  to  avoid  the  sale,  has,  by  his  acquiescence 
and  knowledge,  ratified  his  partner's  act.  Storrs  v.  Barker,  6 
Johns.  Ch.  166,  169,  172;  Wendell  v.  Van  Rensselaer,  1  ib. 
354. 

(d)  McKinne  is  barred  by  lapse  of  time  from  avoiding  the 
sale  for  want  of  his  consent ;  and  so  are  Shultz  and  his  assignee, 
when  relying  on  McKinne's  refusal.    '' 
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2.  The  supposed  pledge  of  the  bridge  is  a  legal  nullity; 
for,  — 

(a)  It  was,  if  any  thing,  a  private  understanding  merely  of 
the  partners,  that  this  fund  should  remain  as  security  for  the 
bills,  which  did  not  affect  their  power  of  disposal,  as  to  third 
parties.     Hawker  r.  Bourne,  8  Mees.  &  Wels.  710. 

(6)  If  publicly  notified,  it  gave  no  lien  on  tt\e  bridge  passing 
with  the  notes  into  each  holder's  hands. 

(c)  There  is  no  direct  averment  of  any  legal  pledge  creating 
a  lien  on  the  bridge  for  holders  of  bridge  bills,  before  other 
social  creditors ;  nor  of  any  disposition  of,  or  agreement  with 
reference  to,  the  bridge,  restraining  the  power  of  both  or  of 
either  to  sell  it, — even  were  there  one  as  to  the  application  of 
its  proceeds. 

(d)  If  such  pledge  avoided  Shultz's  consent  and  sale  of  his 
interest,  it  must  likewise  avoid  his  assignment  of  his  share  un- 
der the  South  Carolina  insolvent  laws; — and  so  the  trustee 
has  no  interest  in  the  suit. 

17.  The  sale,  being  regular,  passed  the  whole  interest  of 
Shultz  in  the  property  ;  and,  — 

1.  Its  confirmation  binds  McKinne  also. 

(a)  It  was  virtually  confirmed  by  payment  and  acceptance 
of  the  purchase-money,  and  possession  of  the  bridge  ;  all  which 
were  acquiesced  in. 

(6)  By  express  decree. 

(c)  Both  Shultz  and  McKinne  are  estopped  from  alleging 
error  by  consent  to  the  decree.     (See  cases  cited  above.) 

(d)  There  is  no  suggestion  that  the  counsel  of  '^  defendants" 
assenting  thereto  did  not  then  represent  McKinne. 

(e)  Even  as  to  Shultz,  it  is  not  averred  that  his  solicitor  had 
ceased  to  be  such ;  but  only  that  he  by  his  consent  could  not 
bind  the  fund  nor  the  interests  of  the  creditors. 

2.  This  decree  is  not  shown  to  be  void  by  any  sufficient 
averment;  for, — 

(a)  Being  by  consent,  without  dispute,  no  error  can  be  al- 
leged against  it  other  than  such  as  shall  go  to  to  the  jiurisdic- 
tion  of  the  court  which  gave  it. 

(6)  This  decree  was  rendered  by  the  Circuit  Court  in  which 
the  suit  was  brought ;  and  it  is  not  averred  that  it  had  not 
jurisdiction. 

(c)  The  denial  of  jurisdiction  in  the  Supreme  Court  does  not 
involve  the  denial  of  that  of  the  Circuit  Court,  nor  show  that 
its  decree  is  void ;  for  on  certificate  of  division,  the  points  cer- 
tified alone  are  before  the  Supreme  Court ;  the  cause  remains 
below,  and  may  be  proceeded  in  there.     2  Stat,  at  Large,  p. 
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159,  ^  6 ;  Ogle  v.  Lee,  2  Cranch,  33 ;  Harris  v.  EPiot,  10  Pet. 
25,  56 ;  Davis  v.  Braden,  10  Pet.  286,  289 ;  Adams  &  Co.  v. 
Jones,  2  Pet.  207,  213,  214 ;  White  v.  Turk,  12  Pet.  239, 240  ; 
United  States  v.  Daily,  9  Pet.  267,  273,  274 ;  Perkins  v.  Hart, 
11  Wheat.  237;  Wayman  v.  Southard,  10  Wheat.  1;  United 
States  V.  Briggs,  5  How.  208. 

Therefore,  if  the  Supreme  Court  had  jurisdiction,  the  cause 
was  regularly  remanded,  and  it  was  competent  for  the  Circuit 
Court  to  render  any  decree  it  saw  fit.  If  the  Supreme  Court 
had  not  jurisdiction,  the  cause  remained  before  the  Circuit 
Court,  with  like  power  of  proceeding  to  decree. 

(d)  Bat  the  facts  averred  do  not  show  that  the  Supreme 
Court  had  not  jurisdiction  at  January  term,  1830 ;  for  though 
its  opinion  was  ordered  to  be  certified,  it  had  not  been  done ; 
and  till  it  had  been  done,  it  was  competent  for  counsel  to  ask 
for  its  reinstatement  by  consent. 

It  was  also  within  their  power  to  agree  to,  and  of  the  court 
to  allow,  an  amendment  of  the  pleadings,  not  stating  new 
points,  but  obviating  obstacles  to  the  decision  of  those  certified. 
Bank  of  Kentucky  r.  Ashley,  2  Pet.  327,  328, 330;  Woodward 
V,  Brown  and  Wife,  3  How.  1,2;  Union  Bank  of  Georgetown 
V.  Geary,  5  Pet.  99,  111,  113;  Holker  r.  Parker,  7  Cranch, 
436,  456 ;  Osbom  v.  Bank  of  United  States,  9  Wheat.  738 ; 
Jackson  v,  Stewart,  6  Johns.  34,  37,  296,  300 ;  Henck  v.  Tod- 
hunter,  7  Har.  &  Johns.  275,  278. 

The  order  of  January  term,  1828,  was  predicated  on  ^''the 
present  state  of  the  pleadings,"  and  contemplated  an  amend- 
ment ;  and  it  could  as  well  be  allowed  before  the  Supreme 
as  the  Circuit  Court.  Matheson's  AduL  r.  Grant's  Adm.,  2 
How.  263,  281 ;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  206. 

(e)  The  Supreme  Court  having  assumed  jurisdiction,  allowed 
the  reinstatement,  and  certified  the  cause  below  for  further  pro-> 
ceedings,  it  is  not  competent  for  any  party  or  court  to  im- 
peach its  jurisdiction.  Voorhees  i7.  Bank  of  United  States,  10 
Pet.  474 ;  Martin  v.  Hunter's  Lessee,  1  Wheat,  104 ;  Ex  parte 
Sibbald  v.  United  States,  12  Pet.  492 ;  Washington  Bridge  Co. 
V.  Stewart  et  al.,  3  How.  413,  424,  426 ;  Skillern's  Exec.  v. 
May's  Exec.  6  Cranch,  267. 

If,  then,  the  decree  of  1830  be  not  void,  but  valid  as  to  all 
parties  to  it,  then, — - 

1.  McKinne  is  expressly  bound  by  it. 

2.  It  ratifies  the  sale,  and  thus  removes  all  difficulty  arising 
from  McEinne's  previous  supposed  dissent ;  and, 

3.  Thus  Shultz  being  bound  by  the  sale,  and  McKinne  by 
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the  ratification,  the  whole  interest  in  the  bridge  is  conchided  by 
consent  decrees. 

V.  The  confirmation  by  final  decree  was  not  vitiated  by 
faihire  to  bring  Shultz's  assignee  before  the  court ;  for 

1.  The  decree  for  sale  was  final  and  conclusive  on  Shultz's 
whole  interest.  Ray  v.  Law,  3  Cranch,  179 ;  Whiting  v.  Bank 
of  United  States,  13  Pet.  6,  15. 

2.  The  sale  was  merely  execution  of  the  decree,  and  confir- 
mation was  the  right  of  the  purchaser,  and  of  course,  in  the 
absence  of  cause  shown. 

3.  No  cause  is  shown  in  this  record,  no  irregularity  or  fraud, 
nor  any  grievance  to  the  complainants'  assignee. 

And  the  confirmation  pending  the  abatement  or  defectiveness 
of  the  suit  by  reason  of  the  assignment  and  the  absence  of  the 
assignee,  is  not  error  for  which  a  bill  of  review  will  lie,  unless 
the  sale  be  impeached.  Thomas  v.  Harvie's  Heirs,  10  Wheat. 
146 ;  Whiting  v.  Bank  of  United  States,  13  Peters,  15,  16. 

4.  There  were  always  parties  before  the  court  competent  to 
act ;  for  by  the  assignment  the  suit  was  not  abated  but  defect- 
ive, and  could  be  proceeded  with  if  neither  party  required  the 
assignee  to  be  brought  before  the  court  and  he  did  not  come 
in.  Story's  Eq.  PL  <5»  328 ;  Sedgwick  v.  Cleaveland,  7  Paige, 
287,  289,  290,  291,  292;  Massey  v.  Gillelan,  1  Paige,  644. 

Shultz  was  still  a  necessary  and  proper  party,  and  could  for 
his  own  interest  consent  to  the  reinstatement  and  the  amend- 
ment, —  especially  if  assignee  declined  or  neglected  to  proceed 
with  the  suit.  Sedgwick  v.  Cleaveland,  7  Paige,  290 ;  Mitf. 
Eq.  PI.  by  Jer.  65,  note  t 

This  assignment  being  out  of  the  State  where  the  suit  was 
pending,  if  considered  as  made  under  a  tribunal  and  law  operat- 
ing in  invitum,  cannot  operate  on  the  fund  in  the  hands  of  the 
Circuit  Court,  extraterritorial! y.  Harrison  v.  Sterry,  5  Cranch, 
289 ;  Blane  v,  Drammond,  1  Brock.  62. 

If  voluntary,  the  assignee  is  bound  by  all  proceedings  before 
he  is  made  party.  Story's  Eq.  PI.  ^351;  Mitf.  Eq.  PI.  by 
Jer.  73,  74. 

VI.  This  is  a  bill  of  review  to  vacate  a  decree,  and  to  have 
the  benefit  of  the  proceedings. 

It  is  therefore  barred  by  lapse  of  more  than  five  years  from 
the  final  decree,  whether  the  decree  of  December,  1821,  or 
May,  1822,  or  May,  1830.  Thomas  v.  Harvie's  Heirs,  10 
Wheat.  146;  Whiting  v.  Bank  of  United  States,  13  Peters, 
13,  15. 

And  treating  the  decree  of  December,  1821,  and  May,  1822, 
as  final,  by  lapse  of  twenty  years  and  laches  and  negligence. 
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YII.  But,  in  fact,  it  appears  that  Lamar  is  not  the  purchaser 
of  any  thing  tliat  ever  was  the  property  of  the  complainants. 

The  right  claimed  was  a  franchise  to  have  a  toll-bridge  over 
a  navigable  river,  held  by  acts  of  the  Legislatures  of  South  Car- 
olina and  Georgia,  for  a  limited  time,  which  had  expired  when 
Lamar  purchased  the  bridge,  which  then  was  held  under  a  new 
grant.  Laws  of  Georgia,  for  1833,  p.  40,  41,  tit.  Bridges ;  9 
Statutes  of  South  Carolina,  589,  ^24;  471,  472,  <^  53;  Act 
of  Georgia,  December  23,  1840. 

The  record  of  the  original  cause,  being  in  the  Supreme 
Court,  under  the  certificate  of  division,  and  being  referred  to 
in  the  bill,  may  be  inspected.  Bank  of  United  States  v.  White, 
8  Pet.  262,  268.  * 

.  The  franchise  in  this  case  was  an  incorporeal  hereditament 
granted  for  a  term  of  years  to  the  grantees  and  their  heirs,  and 
could  only  exist  by  virtue  of  the  acts  of  Assembly,  and  ceased 
on  the  expiration  of  the  time  limited.  2  Bl.  Com.  37,  38  ;  2 
Inst.  220 ;  Bank  of  Augusta  v.  Earle,  13  Pet.  595 ;  People  v. 
Thompson,  21  Wen4.  235,  249,  250;  23  Wend.  537, 564,  564, 
569. 

That  this  franchise  and  the  statute  creating  it  are  public  in 
their  nature.  9  Bac.  Abr.  231,  232;  21  Wend.  235,  249,  250; 
15  Johns.  387,  389;  Gresley  on  Eq.  Ev.  293,  294;  1  Starkie 
on  Ev.  196. 

The  points  made  by  Mr.  McAllister  and  Mr.  Johnson  were 
the  following :  — 

1st.  That  the  present  bill  of  revivor  and  supplement  has  not 
been  exhibited  in  accordance  with  the  practice  and  usages  of 
courts  of  equity,  and  on  that  ground  the  demurrer  must  be  sus- 
tained. Story's  Eq.  PI.  <^  643  ;  1  Daniell's  Chan.  Prac.  649  ; 
Wortley  r.  Birkhead,  3  Atk.  809,  811;  Fletcher  v.  Tollett,  5 
Ves.  3. 

2d.  That  the  present  bill  was  filed  without  leave  of  the 
court  and  notice  to  the  adverse  party,  on  the  erroneous  suppo- 
sition that  the  original  suit,  the  revival  of  which  is  the  object 
of  the  present  bill,  had  abated,  whereas,  by  complainants'  own 
showing,  it  had  only  become  defective,  and,  in  such  case,  the 
court  had  no  jurisdiction  of  the  bill  without  previous  leave 
given  to  file  it,  and  due  notice  to  the  opposite  party  of  the  in- 
tention to  file  such  bill,  in  compliance  with  the  57th  Rule  of 
Practice  of  the  courts  of  equity  of  the  United  States.  .1 
Howard,  xviii. ;  17  Law  Library,  112;  Story's  Eq.'Pl.  ^  383, 
note  3 ;  1  Daniell's  Ch.  Prac.  75  ;  Sharp  v.  Hullett,  2  Sim.  &> 
Stu.  496 ;  Pendleton  v.  Pay,  3  Paiges  Ch.  R.  206 ;  Whitney 
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t7.  Bank  of  United  States,  13  Peters,  13 ;  3  Daniell's  Ch.  Prac. 
1733,  1737;  2  Ves.  sen.  571,  677;  Dexter  v.  Dexter,  4  Mason, 
304;  Story's  Eq.  Pi.  ^^  466,  ^27,  528,  443;  1  DanieU's  Ch. 
Prac.  449,  625,  655  ;  4  Paige's  Ch.  R.  639. 

3d.  That  where  two  complainants  exhibit  their  bill,  both 
must  have  an  interest  in  the  subject-matter  of  dispute,  or  else 
the  demurrer  will  be  sustained.  Story's  Eq.  PI.  ^^  232,  509, 
544;  1  Daniell's  Ch.  Prac.  347,  348,  361,  362,  617;  The  King 
of  Spain  v,  Machado,  4  Russ.  225,  242 ;  Abrahams  v,  Piestoro, 
3  Wend.  546. 

4th.  That,  by  their  own  showing,  neither  of  the  complain- 
ants in  this  case  had  such  an  interest  as  would  authorize  the 
filing  of  the  present  bill. 

1.  As  to  Henry  Shultz.  His  interest  is  concluded  by  the 
decree  of  8th  May,  1830,  entered  into  by  consent  of  his  at- 
torney, who  was  the  attorney  of  record.  Union  Bank  of 
Georgetown  v.  Geary-,  5  Peters,  112,  113^  Bradish  v.  Gee,  Am- 
bler, 229;  5  N.  Hamp.  393 ;  4  Munroe,  377 ;  2  N,  Hamp.  520; 
1  H.  Black.  21 ;  17  Johns.  461 ;  16  Mass.  396 ;  7  Cowen,  744. 

2.  That  against  this  consent  decree,  no  error  can  be  alleged 
by  him.  Harrison  v,  Rumsey,  2  Yes.  sen.  488;  Monell  v. 
Lawrence,  12  Johns.  534 ;  Webb  v,  Webb,  3  Swanst.  658 ; 
Brown's  Pari.  Cas.  244;  2  Daniell's  Ch.  Prac.  1179,  1180. 

3.  That  he  is  concluded,  by  his  acquiescence  in  this'  decree, 
from  its  date  to  9th  May,  1845,  when  present  bill  was  filed. 

4.  That  he  is  concluded  by  his  letters  of  attorney  to  Walker 
and  Fitzsimmons,  authorizing  them  to  sell  the  Augusta  Bridge, 
his  consent  to  such  sale,  its  sale  under  a  power  from  him,  and 
the  subsequent  confirmation  of  said  sale  by  the  consent  decree. 

5.  That  present  bill  does  not  allege  that  Shultz  is  not  con- 
cluded by  said  decree,  but  simply  affirms  that  all  his  interest 
in  the  subject-matter  had  passed  out  of  him,  prior  to  the  con- 
sent given  to  said  decree  by  the  solicitor  of  him,  the  said 
Henry  Shultz,  and  that  therefore  said  decree  could  not  bind 
his  (the  said  §huhz's)  creditors  and  assignees. 

Thus  much  for  Shultz. 

5th.  As  to  the  other  complainant,  John  W.  Yarborough,  he 
has  no  interest. 

1.  He  was  not  the  assignee  of  Shultz,  under  the  insolvent 
law  of  South  Carolina.  By  the  allegations  of  the  bill,  it  ap- 
pears he  was  merely  a  trustee,  appointed  by  a  court  of  equity 
in  that  State  to  distribute  the  funds  in  that  court  belonging  to 
an  insolvent  party.  Such  court  did  not,  and  could  not,  assign 
to  the  trustee  the  right  to  sue  for  money  at  the  time  in  the 
registry  of  a  foreign  tribunal,  nor  could  such  appointment  (if  it 
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be  deemed  that  the  bridge  was  unsold  at  the  time)  pass  real 
estate  situate  in  Georgia.  James's  Dig.  Laws  S.  C.  121^  2 
Hill,  S.  C.  468. 

2.  Admitting,  ex  gratia^  that  Yarborough  was  assignee,  duly 
appointed  by  an  insolvent  court,  the  assignment  constituting 
him  such  assignee  was  in  invitum  in  the  State  of  South  Caro- 
lina, and  it  could  not  on  that  ground  operate  a  transfer  of  funds 
in  the  registry  of  the  court  of  Georgia.  Such  assignment  was 
not  only  in  invitum.  but  was  the  creature  of  a  local  law  of 
South  Carolina,  and  could  have  no  extraterritorial  operation 
to  pass  property  in  Georgia.  The  general  right  of  a  foreign 
assignee  to  sue  may  be  admitted ;  but  it  will  be  contended, 
that  right  is  based  upon  national  comity,  and  is  admitted 
only  when  neither  the  State  in  which  he  seeks  to  sue,  nor  her 
citizens,  would  suffer  injury  from  the  application  of  the  for- 
eign law ;  that  the  consent  decree  was  in  the  nature  of  a  settle- 
ment between  debtor  and  a  creditor  without  notice  of  change 
of  interest,  and  the  application  of  a  foreign  law,  to  the  detriment 
of  the  latter,  would  be  as  unjust  as  it  would  were  it  permitted 
by  its  application  to  cut  out  a  domestic  creditor  in  favor  of  a  for- 
eign assignee.  Story's  Eq.  PI.  ^  379 ;  Sugden  on  Vendors,  460, 
537;  Picquet  v.  Swan,  5  Mason,  40;  1  Story's  Eq.  Jur.  §  406; 
Calvert's  Equity,  102 ;  Bishop  of  Winchester  v,  Payne,  11  Ves. 
194,  197 ;  2  Ves.  &  Beames,  199,  205 ;  Sugden  on  Vendors, 
538 ;  3  Atk.  392 ;  Bald.  C.  C.  45,  296 ;  1  Wendell's  Black.  441, 
note;  Penwick  v.  Sears,  1  Cranch,  259;  Dixon's  Ex.  ''.  Ram- 
say, 3  Cranch,  319;  1  Kirby,  313;  6  Binney,  353;  1  Har.  «fc 
McHen.  236 ;  2  Hay  w.  24  ;  20  Johns.  227  ;  3  Wend.  538 ;  2 
Kent's  Com.,  Lee.  37,  pp.  40,  46,  407,  408  (2d  ed.);  1  Mill's 
Cond.  Rep.  S.  C.283;  4  McCord,  519,  367;  2  Hill,  S.  C.  601 ; 
5  Cranch,  302;  12  Wheaton,  213,356;  5  Howard,  295;  1 
Brock.  203,  211 ;  9  Johns.  64. 

Thus  much  for  the  interest  of  Yarborough. 

6th.  It  will  be  contended  that  John  W.  Yarborough  must  be 
a  privy  or  a  stranger  to  Henry  Shultz.  If  the  former,  he  is 
bound  by  the  letter  of  attorney  of  Shultz  to  Walker  and  Fitz- 
simmons,  —  his  content  to  the  sale  of  the  bridge  and  all  his 
previous  acts,  —  in  a  word,  if  Yarborough  was  a  privy,  he  comes 
in  pendente  lite,  and  must  come  in  pro  bono  et  malo.  On  the 
other  hand,  if  Yarborough  be  a  stranger,  he  is  clearly  not  enti- 
tled to  revive  the  proceedings  of  another  for  his  own  benefit. 

Should  it  be  urged  again,  as  it  was  in  the  court  below,  that 
all  that  was  done  by  Shultz  was  done  coram  nonjudiccj  and 
void,  we  shall  answer,  — 

1.  If  the  proceedings  were  void,  (which  is  by  no  means  ad- 
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mitted,)  what  was  done  by  Shultz  was  good  as  matter  of  con- 
tract, having  received  his  assent. 

2.  If  the  proceedings  were  void,  how  comes  it  complain- 
ants seek  to  revive  a  nullity? 

3.  We  shall  contend  that  the  proceedings  were  not  void,  and 
that  the  decree  cannot  be  impeached  in  the  manner  attempted 
by  the  present  bill. 

7th.  We  shall  argue  that  the  assignee  (the  only  one  appoint- 
ed by  the  insolvent  court)  having  disclaimed,  Shultz,  in 
whom  the  legal  title  was,  became  by  implication  the  trustee 
of  his  creditors,  and  thus  all  parties  were  before  the  court  at 
the  time  the  decree  was  rendered.  Tunno  v.  Edwards,  2  Cond. 
Rep.  S.  0.  674  (Tread way's  ed.). 

8th.  If  none  of  foregoing  grounds  be  sustained  by  the  appel- 
late tribunal,  the  bill  to  which  demurrer  has  been  filed  will  be 
viewed  in  the  attitude  it  professes  on  its  face  to  hold,  —  that 
of  a  bill  of  revivor  and  supplement,  —  and  it  will  be  contended 
that,  the  object  of  the  bill  being  to  revive  a  portion  of  the  pro- 
ceedings and  to  set  aside  the  decree,  the  demurrer  must  be  sus- 
tained, such  not  being  the  office  of  a  bill  of  revivor  and  sup- 
plement. Story's  Eq.  PL  <^^  267,  333,  344,  354,  377,  383, 
386,  617 ;  Pendleton  v.  Fay,  3  Paige's  Ch.  R.  204, 206 ;  3  Dan- 
iell's  Ch.  Prac.  1739. 

9th.  It  will  be  contended  that  the  present  bill  is  in  truth  a  bill 
of  revivor  and  supplement,  in  nature  of  a  bill  of  review ;  but  as 
such  it  cannot  be  sustained,  because  such  bill  can  only  be  filed 
jvithin  five  years  after  decree  rendered,  for  error  of  law  ap- 
parent on  the  face  of  the  decree,  or  with  leave  of  the  court 
upon  affidavit  of  new  facts  recently  discpvered.  Story's  Eq. 
PI.  <^^  404,  405,  407,  409,  412,  417;  Webb  v.  Pell,  3  Paige's 
Ch.  R.  368 ;  Whiting  v.  Bank  of  United  States,  13  Peters,  6  ; 
Dexter  v.  Arnold,  5  Mason,  308;  10  Wheat.  146;  Story's  Eq. 
PL  <^  426 ;  Mussell  v.  Morgan,  3  Bro.  Ch.  R.  79 ;  Style  v.  Mar- 
tin, 1  Ch.  Cases,  151 ;  Monell  v.  Lawrence,  12  Johns.  535 ; 
Kennedy  v,  Daly,  1  Sch.  <fc  Lef  355,  374. 

10th.  It  will  be  argued  that  the  demwrer  must  be  sustained 
by  reason  of  the  decree  of  May,  1830,  the  whole  case  being 
res  adjudicata.  That  there  was  no  error  in  said  decree  or  the 
proceedings  on  which  it  was  founded,  which  could  have  the 
efiect  to  impeach  its  validity. 

That  admitting  there  was  error,  it  was  merely  one  of  plead- 
ing, which  did  not  vacate  the  decree,  and  giving  to  it  the  fullest 
effect,  it  could  only  render  the  decree  voidable,  to  be  set  aside 
on  appeal.  Story's  PL  '^<§i  10,  638 ;  2  Smith's  Leading  Cases, 
440;  1  Bibb,  262;  2  Howard,  497;  Breese,  31;  Coxe,  31,  70; 
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3  McCord,  280 ;  Case  of  the  Blaireau,  2  Cranch,  203 ;  Jackson 
r.  Ashton,  10  Peters,  480;  Kempe's  Lessee  v,  Kennedy,  5 
Cranch,  173 ;  Skillen's  Ex'rs  v.  May's  Ex'rs,  6  Cranch,  267 ; 
McCormick  v,  Sullivan,  10  Wheat.  199 ;  Case  of  Tobias  Wat- 
kins,  3  Peters,  203 ;  Washington  Bridge  Co,  v.  Stewart  et  al., 
3  Howard,  413 ;  Yoorhees  v.  Bank  of  United  States,  10  Wheat. 
473 ;  6  Howard,  39 ;  Chancellor  Harper's-  opinion  in  Yar- 
borough,  Trustee,  and  Shultz,  i7.  Bank  of  the  State  of  Georgia 
and  others,  MS. ;  Ex  parte  Bradshaw,  7  Peters,  647.  That, 
so  far  from  being  a  nullity,  the  decree  placed  the  Bank  of  the 
State  of  Georgia,  and  those  claiming  under  them,  in  the  atti- 
tude of  bond  fide  purchasers  for  a  valuable  consideration  at  a 
judicial  sale,  and  that  in  favor  of  them  the  maxim  of  omnia 
presumuntur  rite  acta  will  apply.  Bennett  v.  Hamill,  2  Sch. 
&  Lef.  566 ;  Lloyd  v.  Johnes,  9  Ves.  37 ;  Denning  v.  Smith,  3 
Johns.  Ch.  344 

Lastly,  it  will  be  argued  that,  upon  the  ground  of  a  general 
want  of  equity  on  the  part  of  complainants, — the  demurrer  must 
be  sustained,  and  the  decision  of  the  court  affirmed.  Megham 
V.  Mills,  9  Johns.  64;  4  Ves.  387;  16  ib.  467;  18  ib.  425;  1 
Kelly,  (Geo.)  193;  Ex  parte  Ruffin,  6  Ves.  119;  Ex  parte 
Williams,  11  Ves.  3;  2  Story's  Eq.  Jur.  736;  Elmendorf  v. 
Taylor,  10  Wheat..  168;  Poster  i?.  Hodgson,  19  Ves.  185; 
Gregory  v,  Gregory,  Coop.  201. 

Mr.  Sergeantf  for  the  city  of  Augusta,  made  the  following 
points :  — 

I.  That  the  decree  of  the  Circuit  Court  of  the  United  States, 
made  in  the  year  1830,  is  final  and  conclusive,  and  cannot  be 
appealed  from,  reviewed,  or  set  aside,  nor  questioned ;  and  this 
appears  upon  the  complainants'  bill.  No  court  of  equity,  there- 
fore, can  maintain  such  a  bill. 

The  principle  thus  stated  is  so  familiar  and  settled,  that  no 
authority  is  necessary  for  it.  One  case,  however,  may  be  re- 
ferred to,  because  the  decision  was  between  the  same  parties, 
on  the  very  same  points,  upon  full  hearing,  by  a  court  entitled 
to  the  peculiar  respect  of  these  parties  complainants,  being  the 
highest  courl  of  the  State  of  South  Carolina,  of  which  State 
both  of  the  complainants  are  citizens,  of  whose  laws  it  is  the 
highest  evidence.  Yarborough  and  others  v.  The  Bank  of  the 
Slate  of  Georgia  and  others,  Chancellor  Harper's  opinion,  p. 
113,  affirmed  in  the  Equity  Court  of  Appeals,  at  Columbia,  p. 
120.  The  grounds  of  the  affirmance  sufficiently  appear  in  the 
assignment  of  errors,  pp.  118,  119. 

li.  It  is  argued  in  the  bill,  that  Yarborough  was  not  a  party. 
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Referring  only  to  the  statement  in  the  complainants'  bill,  which 
is  open  on  the  demurrer,  the  first  remark  to  be  made  upon  it  is, 
that  Yarborough  and  Shultz  are  joint  complainants,  making  a 
joint  statement,  and  uniting  in  one  prayer  for  relief.  If  Yarbor- 
ough really  had  any  equity  of  his  own,  and  Shultz  only  the 
contrary  of  equity,  by  whatever  name  called,  it  would  not  fol- 
low, it  may  be  admitted,  that  he  would  not  have  a  right  to  sue 
out  an  original  bill,  according  to  his  equity.  It  may  be  adiait- 
ted,  further,  that  he  might  have  a  right  to  make  Shultz  a  party 
defendant.  But  if  they  unite  in  one  right,  it  must  be  obvious 
that  the  want  of  equity  of  the  one  must  be  available  against 
both,  and  is  demurrable.  See  Makepeace  v.  Hay  thorne,  4  Russ. 
244;  Redesd.  283,  note  2. 

There  is  another  remark  to  be  made.  In  the  original  bill, 
Shultz  and  one  Breithaupt  were  complainants,  and  they  pro- 
ceeded together  as  joint  complainants,  throughout  all  the  stages 
of  the  case,  including  the  final  decree.  Breithaupt  acquiesces 
in  the  decree,  and,  no  doubt,  had  the  benefit  of  it.  He  sepa- 
rates from  Shultz,  and  is  not  a  complainant  here.  Thus,  then, 
in  this  bill,  which  professes  to  be  in  the  nature  of  a  bill  of  re- 
vivor, and  supplemental  bill,  one  of  the  original  complainants 
is  laid  aside  or  retires,  and  a  new  complainant  is  brought  in 
and  made  a  party.     This  is  somewhat  extraordinary. 

But,  further,  in  the  bill  there  is  a  want  of  equity,  in  two 
essential  particulars.  The  complainants  nowhere  deny  that 
Yarborough  knew  of  the  pendency  of  the  ca^e  in  the  Circuit 
Court  of  the  ^United  States  for  the  State  of  Georgia.  Shultz 
does  not  deny  that  Yarborough  knew  of  it.  In  point  of  fact, 
it  is  very  plain  that  he  did  know.  In  point  of  equity  it  was 
his  duty  to  know,  and  in  duty  Shultz  was  bound  to  inform 
him.  ]N[othing  but  a  clear  and  positive  denial  could  be  admis- 
sible, and  that  would  hardly  be  credible.  Without  such  an 
averment,'*it  becomes  a  fact  in  this  case,  that  Yarborough  did 
know.  That  Shultz  did  know,  it  is  needless  to  say.  If,  with 
this  knowledge,  Yarborough  stood  by,  and  suffered  Shtiltz  to 
proceed.with  the  suit,  until  a  final  decree-was  made,  and  years 
after,  what  pretence  of  equity  can  he  have?  They  do  aver, 
b6tb  of  them,  that  the  bridge  property  and  rights  became  vest- 
ed in  Yarborough  (which,  by  the  by,  is  matter  of  law  as  to 
which  the  highest  judicial  authority  in  South  Carolina  has  pro- 
BOimced  them  to  be  wrong),  and  they  also  aver,  that  no  act 
or  consent  of  Yarborough  or  of  Shultz,  could  impair  the  right. 
Bot  they  nowhere  aver  that  there  was  no  such  act  or  consent, 
as  a  fact,  nor  that  Shultz  did  not  act  under  the  authority  and 
with  the  knowledge,  consent,  and  approbation  of  Yarborough. 
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They  attempt,  also,  to  bring  in  question  the  authority  of  the 
solicitor  who  acted  for  the  complainants ;  which  is  a  question 
not  inquirable  into  here.  If  it  were,  it  is  only  necessary  to 
say,  that  the  decree  went  down  to  the  Circuit  Court,  was  en- 
tered there,  and  the  money  raised  from  the  sale  of  the  mort- 
gaged property  distributed  under  it,  without  objection  then,  or 
for  fifteen  years  afterwards,  when,  for  the  first  time,  Mr.  Yar- 
borough  comes  in  with  Mr.  Shultz.  If  Mr.  Yarborough  thus 
neglected  his  duty,  the  creditors  (if  there  be  any)  have  their 
remedy  against  him  for  his  misconduct  and  neglect. 

But  is  it  true,  that-  Mr.  Yarborough,  under  the  insolvent  law 
of  South  Carolina,  acquired  such  a  right  as  is  here  insisted 
upon  ?  What  the  date  of  the  assignment  to  him  was  is  not 
stated  in  the  bill;  but  it  appears  in  the  exhibits  to  have  been 
on  the  18th  of  December,  1830.  The  complainants  allege  that 
it  related  back  to  the  13th  of  October,  1828.  Whether  it  did 
so  or  not  is  for  the  present  purpose  immaterial.  The  opera- 
tion of  the  assignment  upon  real  estate  and  franchises  within' 
the  State  of  Georgia,  and  then,  at  the  instance  of  the  insolvent 
himself,  in  the  custody  of  a  court  in  the  district  of  Georgia, 
and  under  the  actual  exercise  of  jurisdiction  by  such  court, — is 
it  such  in  law  that  if  the  assignee  be  not  made  a  party,  the 
suit  must  abate  or  the  jurisdiction  be  rendered  inoperative? 
This  is  the  question.  To  establish  it  would  require  that 
South  Carolina  had  attempted  such  extraterritorial  legislation, 
and  the  next,  that  Georgia  submitted  and  agreed  to  it;  but 
South  Carolina  did  not,  and  does  not  so  interpret  her  legis- 
lation, nor  suffer  her  citizens  so  to  interpret  it.  This  has 
been  distinctly  decided  by  the  highest  court  of  South  Caro- 
lina. Chancellor  Harper's  ppinion,  116.  This  is  conclusive 
authority.     It  is  unnecessary  to  cite  others. 

The  fact  of  the  bridge  being  partly  in  each  State,  as  to  its 
effect  upon  the  jurisdiction,  may  be  considered  as  decided  by 
the  same  case. 

But  supposing  the  last  objection  out  of  the  way,  would  an 
insolvent  assignment  operate  in  such  a  suit  ?  It  is  not  meant 
to  inquire  w{iether  the  assignee,  upon  his  own  application, 
made  in  due  time,  might  be  permitted  in  equity  to  become 
a  party,  or  at  all  events  to  give  notice  of  his  right  in  some 
way  upon  the  record.  At  law,  he  may  have  a  suit  marked  to 
his  use.  But  bankruptcy  does  not  abatd^  a  suit,  at  law  or  in 
equity.  1  Cook's  Bankrupt  Law,  558,  560.  The  suit  goes  on. 
If  the  complainant  become  a  bankrupt,  his  assignee  may  come 
in  by  supplemental  bill.  It  depends  upon  himself  whether  he 
will  or  not.     In  either  case,  the  suit  goes  on.     He  cannot  file 
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a  bill  of  revivor.  Neither  was  it  the  business  of  the  defend- 
ant to  require  or  compel  him  to  come  in.  It  was  the  business 
and  duty,  therefore,  of  Mr.  Yarborough  himself,  to  come  in.  If 
he  neglected  it,  16  the  prejudice  of  his  cestui  que  trusts,  they 
must  sue  him.  But  he  was  not  a  necessary  party.  Nor  is  it 
necessary  that  he  should  state  the  bankruptcy,  (Redesd.  282| 
note  n,)  even  in  a  case  then  pending.  It  is  not  an  abatement. 
Cooper's  Ek^uity  Pleadings,  76,  77,  and  note. 

III.  There  is  another  want  of  equity  in  the  bill,  believed  to 
be  decisive  in  itself,  against  both  the  complainants.  In  such  a 
bill,  the  complainants  must  state  their  whole  equity,  negatively 
as  well  as  afSrmatively.  Tliey  must  deny  all  such  things, 
within  their  own  knowledge,  as  take  away  any  seeming  equity, 
— not  argumentative! y,  or  by  inference,  but  distinctly  and  pos- 
itively, as  matters  of  fact.  The  bridge  property  was  sold,  by 
order  of  the  court,  and  with  the  consent  of  parties,  and  con- 
verted into  personalty.  The  sale  itself,  and  its  effects,  will 
presently  be  considered  more  particularly,  under  another  head. 
The  objection  now  offered  is  this,  —  that  neither  of  these  com- 
plainants denies  the  receipt  of  part  or  parts  of  the  considera- 
tion,—  and  neither  of  them  avers,  that  it  did  not  go  to  the 
benefit  of  the  creditors.     If  it  did,  they  can  have  no  equity. 

lY.  So  far,  the  answers  in  law  upon  the  demurrer  apply  to 
the  whole  case.  There' are  two  remaining,  peculiar  to  the  city 
of  Augusta,  which  are  to  be  considered,  and  each  in  itself  de- 
cisive. 

First.  It  appears  from  the  present  bill,  that  the  Bank  of 
Georgia  instituted  a  suit  upon  the  mortgage  in  the  State  court 
of  Georgia,  which  was  so  proceeded  in,  that  there  was  a  decree 
of  foreclosure  sftid  sale,  and  a  sale  was  about  to  be  made  under 
it.  In  this  state  of  things,  the  suit  in  the  State  court  being 
finally  ended,  including,  of  course,  a  decision  upon  the  validity 
of  the  mortgage,  Breithaupt  and  Shultz  filed  their  bill  on  the 
equity  side  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  Georgia,  praying  an  injunction  in  the  mortgage  case, 
and  certain  other  cases,  and  the  assumption  of  jurisdiction  in 
the  whole  matter.  On  the  13th  day  of  June,  1821,  an  injunc- 
tion was  ordered  "  to  stay  the  sale  of  said  bridge,  until  the  fur- 
ther order  of  the  Circuit  Court  of  the  United  States  should  be 
had  thereon."  This  injunction  was  granted  to  the  complain- 
ants, who,  taking  the  benefit,  were  bound  by  the  terms.  On 
the  21st  of  December,  1821,  "with  the  consent  of  the  parties, 
complainants  and  defendants,"  the  Circuit  Court  appointed 
Freeman  Walker  and  Christopher  Fitzsimmons  commissioners 
to  make  a  sale  of  the  bridge  and  appurtenances  as  mortgaged 
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to  the  bank,  and  required  the  parties  to  execute  powers  of  at- 
torney to  the  commissioners.  The  complainants  executed 
powers  of  attorney.  Colonel  McKinne,  who  was  a  defendant, 
refused.  This  being  reported,  the  court,  on  the  13th  of  May, 
1822,  ^'  by  consent  of  complainants,"  ordered  a  sale.  On  the 
18th  of  November,  1822,  a  sale  was  made,  returned,  the  money 
brought  into  court,  and  the  sale  confirmed  by  the  court,  with- 
out exception.  At  this  sale,  the  Bank  of  Georgia  became  the 
purchaser.  The  Bank  of  Georgia,  in  1838,  sold  to  Gazaway 
B.  Lamar,  for  a  full  and  valuable  consideration  ;  and  in  1840, 
Lamar,  for  a  full  and  valuable  consideration,  sold  to  the  city 
of  Augusta.  By  the  final  decree,  which  was  a  consent  decree, 
the  whole  of  the  proceeds  were  distributed  according  to  the 
agreement  of  parties  filed  on  record. 

Thus,  then,  it  appears  that  the  title  of  the  city  of  Augusta 
is  derived  directly  from  the  sale  of  the  28th  of  November, 
1822,  and  gives  them  all  the  right  which  was  acquired  by  the 
Bank  of  Georgia,  under  that  sale.  Now,  this  was  long  before 
Yarborough  acquired  any  right,  even  if  his  assignment  could  be 
shown  to  relate  back  to  the  alleged  assignment  to  Harrison, 
which  the  complainants  state  to  have  been  on  the  13th  of  Oc- 
tober, 1828.  Up  to  the  sale,  and  six  years  after,  the  whole  in- 
terest was  in  Shultz  alone,  and  there  was  no  such  being  in  ex- 
istence as  Yarborough,  assignee.    The  sale  was,  therefore,  good. 

It  has  been  already  shown  that  the  Circuit  Court  had  juris^ 
diction,  the  alleged  defect  in  the  bill  being  no  defect  at  all. 
The  sale,  therefore,  is  a  sale  by  the  order  of  a  court  of  compe- 
tent jurisdiction,  regularly  conducted,  confirmed  by  the  court 
without  objection,  and  the  proceeds  brought  into  court,  and  af- 
terwards distributed  by  a  decree  of  the  court.  Can  it  be  neces- 
sary, or  would  it  be  respectful  to  the  court,  to  argue  that  the 
purchaser  at  such  a  sale  is  protected  by  the  law  ?  There  was 
no  equity  of  redemption  remaining;  the  whole  was  sold. 
There  was  nothing  to  come  to  Yarborough,  or  any  body  else, 
by  assignment  from  Shultz. 

But  suppose  there  was  a  want  of  jurisdiction.  It  is  not  ne- 
cessary to  remind  the  court  that  that  is  only  error,  and  even  a 
reversal  for  error  would  not  affect  the  title  of  a  purchaser. 
Neither  is  it  necessary  to  say  what  a  singular  equity  it  would 
be  which  was  founded  on  his  own  defect  in  his  own  pleadings, 
especially  after  so  great  a  lapse  of  time.  The  law  is  well  set- 
tled. It  is  a  general  rule,  <<  that  the  purchaser  shall  not  lose 
the  benefit  of  his  purchase  by  any  irregularity  of  the  proceed- 
ings in  a  cause."  Sugden  (5th  ed.),  46.  All  that  the  p^irchas- 
er  is  bound  to  see  is,  that,  as  far  as  appears  upon  the  face  of  the 
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proceedings,  there  is  no  fraud  in  obtaining  the  decree.  It  is  not 
pretended  here,  that  there  was  any  fraud.  The  complainants 
do  not  allege  that  there  was.  There  is  no  pretence  of  that 
kind  set  up. 

Secondly.  If  the  want  of  jurisdiction  in  the  Circuit  Court, 
for  the  reason  alleged,  were  made  out,  (as  it  is  not,)  still  Shultz, 
and  those  claiming  under  him,  would  be  estopped  in  equity 
from  disputing  the  title  derived  from  the  sale.  V arborough,  as 
has  been  seen,  derives  from  Shultz,  by  an  assignment  not 
claimed  to  be  earlier  than  six  years  after  the  sale,  and  is  affected 
by  all  that  was  previously  done  precisely  as  Shultz  was.  He 
took,  subject  to  whatever  equity  or  right  there  was  then  exist- 
ing. 

T.  The  complainants  attempt  in  their  bill  to  say  something 
about  notice.  They  do  not  say  that  the  Bank  of  Georgia  had 
any  notice.  So  far,  they  must  admit  the  title  of  the  Bank  of 
Georgia  to  be,  on  this  ground,  unassailable.  The  title  of  the 
Bank,  they  admit,  was  conveyed  to  Mr.  Lamar,  and  by  him  to 
the  city  of  Augusta.  The  Bank  of  Georgia  does  not  dispute 
it.  One  is  at  a  loss  to  conceive  whence  and  how  these  com- 
plainants get  any  right  to  inquire  into  the  consideration.  If 
there  were  a  defect  in  the  title  of  the  bank,  the  question  of 
consideration  and  notice  might  arise,  —  but  not  here.  If  the 
title  of  the  bank  was  good,  so  was  the  title  of  Mr.  Lamar,  and 
so  is  the  title  of  the  city  of  Augusta.  The  saying  about  no- 
tice (for  it  cannot  be  called  an  averment)  is  altogether  defec- 
tive and  insufficient,  for  want  of  explicitness  and  intelligible 
particularity. 

VI.  There  is  still  a  further  want  of  equity,  or,  more  precisely 
speaking,  a  negative  of  equity,  showing  that,  at  the  time  of  this 
suit  instituted,  the  complainants  had  no  right  at  all.  The  right 
they  bad  was  derived  from  legislative  acts  of  the  State  of 
Georgia,  both  limited  in  time.  The  time  expired,  and  the  re- 
spective Legislatures,  in  the  year  1840,  granted  the  property  and 
privileges  to  the  city  of  Augusta.  The  construction  of  this  in 
equity  has  been  determined  in  South  Carolina,  in  the  case  be- 
fore referred  to.  Chancellor  Harper's  opinion,  p..  1 14  This 
appears  in  the  complainant*s  bill. 

YII.  As  to  the  suggestion  l6osely  thrown  out  in  the  bill,  that 
the  two  ends  of  the  bridge  were  in  different  States,  it  is  not 
easy  to  perceive  how  any  equity  can  grow  out  of  it'  All  that 
it  would  amount  to  would  be  a  question  of  jurisdiction.  But 
that  was  waived  and  lost.  It  might  have  been  pleaded  to  the 
jurisdiction  of  the  State  court  of  Georgia.  No  such  plea  was 
put  in,  and  the  court  made  a  decree,  which  has  never  been  ap- 
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pealed  from,  nor  set  aside,  nor  reversed.  In  the  Circuit  Court 
it  was  not  objected  to.  All  that  was  asked  was  to  enjoin  the 
sale  by  the  State  court,  and  take  the  sale  and  distribution  of 
the  proceeds  into  the  hands  -of  the  Circuit  Court,  and  this  was 
asked,  consented  to,  and  carried  through  by  the  present  com- 
I^ainant,  Shultz.  And  farther,  the  sale  and  conveyance  were 
made  under  his  power  of  attorney,  so  that  the  present  owners 
hold  under  his  own  deed. 

There  are  two  points  which  have  been  touched  incidentally 
in  the  preceding  statement,  which  might  be  insisted  upon  more 
at  large ;  namely,  the  title  of  the  city  of  Augusta,  as  a  bond 
fide  purchaser,  and  the  length  of  time.  The  bill  states  that  the 
purcliase  was  made  on  the  21st  day  of  January,  1840.  This 
was  upwards  of  seventeen  years  after  the  sale.  It  was  upwards 
of  eleven  years  after  the  final  decree,  which  placed  it  beyond 
the  reach  of  an  appeal ;  beyond  the  reach  equally  of  a  bill  of 
review,  which  has  the  same  limit  at  least  as  an  appeal ;  and,  in 
truth,  unassailable  in  any  way,  in  the  same  jurisdiction ;  while 
by  its  own  nature  it  was  protected  from  being  questioned  col- 
laterally. What  can  be  meant  by  the  alleged  notice,  therefore, 
it  is  impossible  to  conceive.  Several  more  years  elapsed,  as 
has  been  seen,  before  the  complainants  themselves  awakened 
to  the  consciousness  that  there  was  any  thing  to  take  notice  of. 
They  slumbered  on  until  1845,  before  they  commenced  this 
suit,  giving  no  sign  but  of  profound  acquiescence  in  what  had 
been  done.  What  notice  had  the  city  of  Augusta  to  the  con- 
trary ?  This  is  the  grossest  laches,  or  worse.  Either  destroys 
all  pretence  of  equity. 

There  might  be  added  some  points  upon  the  form  of  pro- 
ceeding here  adopted.  If  they  should  be  deemed  necessaryi 
they  will  be  presented  in  a  separate  paper. 

Mr.  Justice  MoLEAN  delivered  the  opinion  of  the  court. 

Henry  Shultz  and  Lewis  Cooper,  in  the  year  1813,  obtained 
from  the  State  of  South  Carolina  a  charter  for  a  bridge  over 
the  Savannah  River,  opposite  the  town  of  Augusta,  in  Georgia, 
for  the  term^  of  twenty-one  years;  and  in  1814  the  State  of 
Georgia  granted  to  them  a  charter  for  the  term  of  twenty  years. 
In  1816,  Henry  Shultz  and  John  McEinne,  being  the  joint 
owners  of  the  bridge,  formed  a  partnership  in  the  business  of 
banking,  under  the  name  of  the  '^  Bridge  Coinpany  of  Augus- 
ta " ;  the  bridge  was  valued  at  seventy-five  thousand  dollars, 
and  it,  with  other  property  named,  constituted  the  partnership 
stock.  In  1818,  Shultz  sold  and  transferred  his  interest  in  the 
nartnership  to  Barna  McKinne.  The  consideration  of  this 
51» 
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purchase  was  the  sum  of  sixty-three  thousand  dollars,  whieh 
Shultz  owed  to  the  firm,  and  which  wtM  credited  to  him  on 
their  books. 

In  a  short  time,  the  firm  became  greatl ^embarrassed.  Among 
<»ther  debts,  they  owed  to  the  Bank  of  the  State  of  Georgia  the 
sum  of  forty  thousand  dollars  jand  they  obtained  from  it  a  fur- 
ther loan  of  fifty  thousand  dollars,  with  the  view,  as  was  stated, 
to  relieve  the  Bridge  Company.  To  secuFe  the  payment  of 
the  sum  of  ninety  thousand  dollars  to  the  bank,  the  McKinnes 
mortgaged  the  bridge,  eighty  negroes,  and  some  real  estate,  the 
10th  of  June,  1819.  Previous  to  this  the  "Bridge  Bank" 
stopped  payment.  On  being  informed  of  this  fact,  Shultz  re- 
sumed his  place  in  the  firm,  by  procuring  a  transfer'  of  Bama 
McKinne's  interest.  He  advanced  fifteen  thousand  dollars  of 
his  own  funds  to  pay  deposits  in  the, bank,  and  took  other 
steps,  with  his  partner,  to  sustain  the  credit  of  the  bridge  bills 
in  circulation. 

In  1821,  a  petition  was  filed  by  the  Bank  of  Georgia,  in  the 
Superior  Court  for  Richmond  County,  praying  a  foreclosure  of 
the  above  mortgage ;  and  at  the  May  term  of  that  court,  a  rule 
was  entered  to  foreclose  the  mortgage,  unless  the  principal  and 
interest  due  on  it  should'be  paid ;  and  at  May  term,  1822,  the 
rule  was  made  absolute.  The  sum  of  $  69,493  was  found  to 
be  due  to  the  bank  on  the  mortgage,  and  the  property  was  di- 
rected to  be  sold.  The  sale  was  enjoined  by  Shultz,  Christian 
Breithaupt,  and  others,  by  filing  a  bill  against  the  bank  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Georgia, 
which,  among  other  things,  prayed  that  the  property  might  be 
sold,  and  the  proceeds  applied  to  the  payment  of  the  creditors 
of  the  Bridge  Company,  and  particularly  to  those  who  had  ob- 
tained judgments.  An  order  was  made  for  the  sale  of  the 
bridge,  and  commissioners  were  appointed  to  make  the  sale. 
The  sale  was  made  on  the  28th  of  November,  1822,  to  the  bank, 
for  the  sum  of  seventy  thousand  dollars.  For  this  amount  the 
bank  issued  scrip,  which,  by  the  order  of  the  coiurt,  was  depos- 
ited with  its  clerk. 

In  the  further  progress  of  the  suit,  the  judges  of  the  Circuit 
Court  were  opposed  in  opinion  on  the  following  points :  —  1. 
Whether  the  complainants  were  entitled  to  relief.  2.  What 
relief  should  be  decreed  to  them.  These  points  being  certified 
to  the  Supreme  Court,  at  the  January  term,  1828,  the  cause  was 
dismissed  for  want  of  jurisdiction.  The  record  did  not  show 
that  a  part  of  the  defendants  were  citizens  of  the  State  of  Geor- 
gia. 

At  the  January  tertp  of  the  Supreme  Court  in  1S30,  Messrs. 
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Wilde  and  McDuffie,  being  counsel  for  the  parties,  agreed  in 
writing  that  the  cause  should  be  reinstated,  and  that  the  plead- 
ings should  be  amended  by  alleging,  "  that  the  stockholders  of 
the  bank  were  citizens  of  Georgia,"  and  that  the  cause  be  ar- 
gued. The  court  dismissed  the  case,  on  the  ground  that  the 
whole  cause  was  certified,  and  not  questions  arising  in  its  prog- 
ress. And  the  case  was  remanded  to  the  Circuit  Court,  with 
*' directions  to  proceed  according  to  law." 

Tills  mandate  was  received  by  the  Circuit  Court  at  their  May 
term,  1S30,  aud  the  case  was  reinstated  on  the  docket.  Aid  at 
the  same  term  '^  the  cause  came  on  to  be  heard  on  the  amended 
bill,  answers,  exhibits,  and  evidence,  and  the  court  having  con- 
sidered the  same,  it  was  ordered  and  decreed,  that  the  sale  of 
the  Augusta  bridge,  made  by  virtue  of  certain  powers  of  attor- 
ney and  the  consent  of  the  parties,  and  held  and  conducted  un- 
der the  direction  of  commissioners  heretofore  appointed  under 
this  court,  be,  ^nd  the  same  is  hereby,  ratified  and  confirmed, 
and  the  said  Bank  of  the  State  of  Georgia  vested  with  a  full, 
absolute,  and  perfect  title  to  the  said  bridge  and  its  appurte- 
nances, under  the  said  sale,  freed,  acquitted,  re>*^ased,  and  dis- 
charged from  all  manner  of  liens,  claims,  or  encumbrances,  at 
law  or  in  equity,  on  the  part  of  the  said  Heiiry  ShuUz,  John 
McKinne,  Barna  McKinne,"  &c. 

^'  And  it  is  further  ordered  and  decreed  by  the  court,  by  and 
with  the  consent  of  the  parties,  complainntits  andjlefendants, 
that  the  scrip  issued  by  the  Bank  of  the  ?^tate  of  Georgia  for 
the  sum  of  seventy-one  thousand  six  hindted  and  eighty-six 
dollars  and  thirty-six  cents,"  &c.,  "be  cancelled  and  deliirered 
up  to  the  bank  by  the  clerk,"  «fcc.,  "and  that  the  bill  of  com- 
plaint as  to  the  several  other  matters  therein  contsfined,  be  dis- 
missed, with  costs."  Under  which  decrco  is  the  following  agree- 
ment:—  "  We  consent  and  agree  that  the  foregoing  d<*cree  be 
entered  at  the  next  or  any  succeeding  term  of  the  said  Circuit 
Court  of  the  United  States,  District  of  Georgia" :  signed,  "  George 
McDuffie,  Sol.  for  complainants,  and  R.  H.  Wilde,  Sol.  for  de- 
fendants." Dated  Washington,  10  April,  1S30.  And  the  court 
say,  —  "The  within  decree  having  been  drawn  up,  agreed  to, 
and  subscribed  by  the  solicitors,  on  behalf  of  the  parties,  com- 
plainants and  defendants,  on  motion  of  Mr.  Wilde,  ordered  that 
the  same  be  filed  and  entered  as  the  decree  of  this  court," 
signed  by  both  of  the  judges. 

Fifteen  years  after  the  above  decree  was  entered,  the  bill  now 
before  us  was  filed  by  Yarborough,  as  trustee  of  Henry  Shiiltz, 
an  insolvent  debtor,  and  for  the  creditors  of  Henry  Sluiltz,  and 
Henry  Shultz  in  his  own  right,  which  they  say  is  "  in  the  na- 
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ture  of  a  bill  of  revivor  aad  supplement,"  against  the  Bank  of 
the  State  of  Georgia,  the  City  Council  of  Augusta,  John  JBo- 
Kinne,  and  Gazaway  B.  Lamar.  In  this  bill  the  proceedings  in 
the  original  suit  are  referred  to,  and  many  of  them  stated  al 
length,  and  they  are  made  a  part  of  the  present  procedure.  And 
the  complainants  pray  that  the  said  original  bill,  with  all  its 
amendments,  the  answers,  decrees,  decretal  orders,  and  evidence, 
may  be  reinstated  and  revived  for  the  causes  set  forth,  to  the 
extent  of  the  several  interests  of  the  parties  to  this  bill. 

By  way  of  supplemeiit,  the  com|dainant  Shultz  states,  thai 
under  the  insolvent  debtors  act  of  South  Carolina,  he  executed 
an  assignment  of  all  his  estate,  in  trust  for  his  creditors,  to 
Thomas  Harrison,  on  the  13th  of  October,  1828.  That  his  in- 
terest in  the  bridge  was  transferred  by  this  assignment.  After- 
wards, the  complainant,  John  W.  Yarborough,  was  appointed 
trustee  of  Shultz  for  the  benefit  of  his  creditors.  That  the 
bridge  and  its  appurtenances  having  been  originally  pledged,  as 
copartnership  property,  by  John  McKinne  and  Shultz  for  the 
redemption  of  the  bills  issued  by  them,  the  lien,  never  having 
been  released,  still  remains.  And  if  the  mortgage  executed  to 
the  bank  be  valid,  the  bank  and  all  claiming  under  it  occupy 
the  ground  of  mortgagees  in  possession,  and  are  bound  to  ac- 
count for  the  rents  and  profits  of  the  bridge,  the  same  never 
having  been  sold  under  the  foreclosure  of  the  mortgage.  That 
the  bridge  and  its  income  are  first  liable  to  the  redemption  of 
bridge  bills.  After  these  are  paid,  one  half  of'  the  surplus  in 
the  hands  of  the  complainant,  Yarborough,  as  trustee,  to  satisfy 
the  creditors  of  Shultz,  ice. 

On  the  4th  of  May,  1838,  the  bank  conveyed  its  interest  in 
the  bridge  to  G.  B.  Lamar,  for  the  sum  of  seventy  thousand 
dollars,  by  a  quitclaim  deed.  That  Lamar  purchased  with  a 
full  knowledge  of  the  title,  and  held  the  same,  receiving  the 
r)rofits,  up  to  21st  January,  1840,  when  he  conveyed  his  inter- 
est in  the  bridge  to  the  City  Council  of  Augusta,  for  the  sum 
of  one  hundred  thousand  dollars.  That  the  city  corporation 
had  full  knowledge  of  the  claims  on  the  bridge.  The  Legisla- 
tures of  Georgia  and  South  Carolina  extended  their  charter  of 
the  bridge  to  the  bank,  on  the  23d  of  December,  1840,  reserving 
all  liens  upon  it.  That  Yarborough,  as  trustee,  out  of  the  sale 
of  the  property  of  Shultz,  paid  bridge  bills  and  judgments  on 
such  bills  to  the  amount  of  about  seventy  thousand  dollars,  and 
that  the  unsatisfied  creditors  have  the  equity  of  now  requiring 
a  like  amount  of  the  copartnership  property  of  the  bridge  com- 
pany to  be  applied  in  payment  of  their  individual  claims.  And 
in  addition  to  the  above  payment,  Shultz  avers  that  he  has  paid 
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out  of  his  private  means,  for  the  redemptioa  of  bridge  bills,  a 
sum  of  about  one  hundred  and  fifty-three  thousand  two  hun- 
dred and  ninety-six  dollars.  That  the  total  amount  paid  by 
him  out  of  his  private  funds,  on  account  of  bridge  bills,  was  four 
hundred  thousand  eight  hundred  and  twenty-six  dollars,  which 
he  insists  in  equity  he  is  entitled  to  receive,  next  after  the  re- 
demption of  the  outstanding  bridge  bills.  There  is  outstanding 
in  bridge  bills  about  the  sum  of  ninety-two  thousand  dollars. 

And  the  complainants  allege  that  the  decree,  as  entered  on 
the  original  bill,  is  void  as  to  all  the  parties  except  as  regards 
the  claim  of  Breithaupt,  as  the  solicitor  for  the  complainants  in 
said  bill  did  not  represent  the  creditors  of  Shultz,  and  that  no 
act  of  the  solicitor  could  impair  their  rights.  That  all  the  right 
of  Shultz  passed  out  of  him  by  virtue  of  his  assignment  for  the 
benefit  of  his  creditors.  That  the  decree  was  a  fraud  upon 
them.  That  the  sale  of  the  bridge  by 'the  commissioners  was 
void,  as  John  McKinne,  an  equal  partner  of  Shultz,  never  as- 
sented to  it.  That  the  Bank  of  Georgia,  and  all  those  who 
have  held  and  are  now  holding  under  it,  are  in  equity  bound  to 
account.  But  if  the  sale  of  the  bridge  shall  be  held  valid,  the 
complainants  allege  that  the  bank  is  bound  to  account  for  the 
amount  of  the  purchase-money  and  interest,  and  for  the  net 
sum  of  tolls  received.  And  the  complainants  pray,  that  the 
original  bill,  with  all  the  proceedings  thereon,  may  be  revived, 
and  stand  as  before  the  decree  was  entered  in  183(X,-  that  the 
said  decree  may  be  opened,  reviewed,  and  reversed ;  that  the 
mortgage  to  the  bank  may  be  declared  null  and  void ;  and  that 
the  ^e  may  be  set  aside,  &;c. 

The  defendants  demurred  to  the  bill,  on  the  ground  "  that 
the  complainants  have  not,  by  their  bill,  made  such  a  case  as 
entitles  them  in'a  court  of  equity  to  any  discovery  from  the  de- 
fendants respectively,  or  any  or  either  of  them,  or  any  relief 
against  them  or  either  of  them,  as  to  the  matters  contained  in 
the  bill,"  &c.  And  afterwards  John  McKinne  filed  his  answer, 
admitting  the  general  allegations  in  the  bill. 

•This  bill  has  been  considered  by  some  of  the  defendants' 
counsel  as  a  bill  of  review.  But  it  has  neither  the  form  nor 
the  substance  of  such  a  bill.  Since  the  ordinances  of  Lord 
Bacon,  a  bill  of  review  can  only  be  brouglit  for  '^  error  in  law 
appearing  in  the  body  of  the  decree  or  record,"  without  further 
examination  of  matters  of  fact ;  or  for  some  new  m?,*ter  of 
fact  discovered,  which  was  not  known  and  could  not  possibly 
have  been  used  at  the  time  of  the  decree.  But  if  this  were  st 
bill  of  review,  it  would  be  barred  by  the  analogy  it  bears  to  a 
writ  of  error,  which  must  be  prosecuted  within  five  years  from 
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the  rendition  of  the  judgment.     Whiting  et  al.  v.  Bank  of  the 
United  States,  13  Peters,  15. 

Nor  is  this  properly  denominated  a  bill  of  revivor.  When,  in 
the  progress  of  a  suit  in  equity,  the  proceedings  are  suspended 
from  the  want  of  proper  parties,  it  is  necessary  to  file  a  bill  of 
revivor.  A  supplemental  bill  is  filed  on  leave,  and  for  matter 
happening  after  the  filing  of  the  bill,  and  is  designed  to  supply 
some  defect  in  the  structure  of  the  original  bill.  But  this  does 
not  appear  to  be  strictly  of  that  character.  The  complainants 
denominate  it  a  bill  "  in  the  nature  of  a  bill  of  revivor  and 
supplement."  It  must  be  treated  as  an  original  bill,  having 
for  its  objects  the  prayers  specifically  set  forth. 

The  proceedings  on  the  original  bill,  under  which  the  prop- 
erty now  claimed  was  sold,  are  not  before  this  court,  in  their 
appellate  character.  We  cannot  correct  the  errors  which  may 
have  intervened  in  that  procedure,  nor  set  it  aside  by  a  reversal 
of  the  decree.     That  case  is  collateral  to  the  issue  now  before  us. 

The  complainants  insist,  that  the  proceedings  in  the  original 
suit,  embracing  the  interlocutory  decree  under  which  the  prop- 
erty was  sold,  and  the  consent  decree  of  the  6th  of  May,  1830, 
were  void  for  want  of  jurisdiction  in  the  Circuit  Court.  It  is 
not  necessary  now  to  inquire,  whether  the  Circuit  Court  had 
power  to  enjoin  proceedings  under  the  judgment  in  the  State 
court.  The  injunction  was  issued  at  the  instance  of  Shultz, 
and  for  his  benefit,  and  no  question  of  jurisdiction  was  raised. 
But  as  there  was  no  allegation  in  the  original  bill  of  citizenship 
of  the  stockholders  of  the  Bank  of  Georgia,  it  is  supposed  the 
proceedings  were  coram  nonjudice. 

When  the  points  on  which  the  opinions  of  the  judges  of  the 
Circuit  Court  were  opposed  were  brought  before  the  Supreme 
Court,  at  their  January  term,  1828,  the  cause  was  dismissed  for 
want  of  jurisdiction.  But  afterwards,  at  the  January  term, 
1S30,  of  the  Supreme  Court,  by  the  agreement  of  counsel,  the 
record  was  amended  by  inserting  the  allegation,  "that  the 
stockholders  of  the  bank  were  citizens  of  Georgia,"  and  the 
cause  was  reinstated  on  the  docket,  and  dismissed  because  the 
whole  case  was  certified,  and  not  the  points  on  which  the  judges 
differed,  as  required  by  the  act  of  Congress.  The  cause  was 
sent  down  to  the  Circuit  Court  by  a  mandate,  which  directed 
that  court  to  proceed  therein  according  to  law. 

This  court,  it  is  contended,  have  no  power  to  amend  a. rec- 
ord brought  before  them,  and  consequently  the  above  entry 
was  void. 

There  is  nothing  in  the  nature  of  an  appellate  jurisdiction, 
proceeding  according  to  the  common  law,  which  forbids  the 
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granting  of  amendments.  An4  the  thirty-second  section  of  the 
Judiciary  Act  of  1789,  allowing  amendments,  is  sufficiently  com- 
prehensive to  embrace  causes  of  appellate,  as  well  as  original  juris- 
diction. 1  Galiis.  C.  C.  22.  But  it  has  been  the  practice  of  this 
court,  where  amendments  are  necessary,  to  remand  the  cause 
to  the  Circuit  Court  for  that  purpose.  The  only  exception 
to  this  rule  has  been,  where  the  counsel  on  both  sides  have 
agreed  to  the  amendment.  This  has  been  often  done,  and  it 
has  not  been  supposed  that  there  was  any  want  of  power  in  the 
court  to  permit  it.  The  objection  is,  that  consent  cannot  give 
jurisdiction.  This  is  admitted ;  but  the  objection  has  no  ap- 
plication to  the  case.  Over  the  subject-matter  of  the  suit  and 
of  the  parties,  the  court  had  jurisdiction,  and  the  amendment 
corrected  an  inadvertence,  by  stating  the  fact  of  citizenship 
truly. 

When  a  cause  is  brought  before  this  court  on  a  division  of 
opinion  by  the  judges  of  the  Circuit  Court,  the  points  certified 
only  are  before  us.  The  cause  should  remain  on  the  docket 
of. the  Circuit  Court,  and  at  their  discretion  may  be  prosecuted. 

But  if  no  amendment  had  been  made,  would  the  orders  and 
decrees  in  the  case  by  the  Circuit  Court  have  been  nullities  ? 
That  they  have  been  erroneous,  and  liable  to  be  reversed,  is  ad- 
mitted. In  Skillem's  Ex'rs  v.  May's  Ez'rs,  6  Cranch,  267,  a 
final  decree  had  been  pronounced,  and  by  writ  of  error  removed 
to  the  Supreme  Court,  who  reversed  the  decree,  aod  after  the 
cause  was  sent  back  to  the  Circuit  Court,  it  was  discovered  to 
be  a  cause  not  within  the  jurisdiction  of  the  court  \  but  a  ques- 
tion arose  whether  in  that  court  it  could  be  dismissed  for  want 
of  jurisdiction,  after  the  Supreme  Court  had  acted  thereon. 
The  opinion  of  the  judges  being  opposed  on  that  question,  it 
was  certified  to  the  Supreme  Court  for  their  decision.  And  this 
court  held,  *'  that  the  Circuit  Cburt  was  bound  to  carry  the  de- 
cree into  execution,  although  the  jurisdiction  of  that  court  be 
not  alleged  in  the  pleadings." 

The  judgments  of  inferior  courts,  technically  so  called,  are  dis- 
regarded, unless  their  jurisdiction  is  shown.  But  this  is  not  the 
character  of  the  Circuit  Courts  of  the  United  States.  In  Eempe's 
Lessee  v.  Kennedy,  6  Crunch,  185,  this  court  say,  —  "  The 
courts  of  the  United  States  are  all  of  limited  jurisdiction,  and 
their  proceedings  are  erroneous,  if  the  jurisdiction  be  not  shown 
upon  them.  Judgments  rendered  in  such  cases  may  certainly 
be  reversed,  but  this  court  is  not  prepared  to  say  that  they  are 
absolute  nullities,  which  may  be  totally  disregarded." 

And  again  in  the  case  of  McCormick  v.  SuUivant,  10  Wheat. 
199,  in  answer  to  the  argument  that  the  proceedings  were  void, 
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where  the  jurisdiction  of  the  c^urt  was  not  shown,  the  court 
say,  the  argument  '^  proceeds  upon  an  incorrect  view  of  the 
character  and  jurisdiction  of  the  inferior  courts  of  the  United 
States.  They  are  all  of  limited  jurisdiction,  but  they  are  not, 
^  on  that  account,  inferior  courts,  in  the  technical  sense  of  those 
words,  whose  judgments,  taken  alone,  are  to  be  disregarded.  If 
the  jurisdiction  be  not  alleged  in  the  proceedings,  their  judg- 
ments and  decrees  are  erroneous,  and  may,  upon  a  writ  of  error 
or  appeal,  be  reversed  for  that  cause.  But  they  are  not  abso- 
lute nullities." 

From  these  authorities,  it  is  clear  that  the  proceedings  in  the 
original  case  are  not  void  for  want  of  an  allegation  of  citizen- 
ship of  the  stockholders  of  the  bank.  They  were  erroneous, 
and,  had  no  amendment  been  made,  might  have  been  reversed, 
within  five  years  from  the  final  decree,  by  an  appeal  or  a  bill 
of  review.  But  the  mandate  of  this  court  which  contained  the 
amendment,  as  to  the  citizenship  of  the  stockholders  of  the 
bank,  agreed  to  by  the  counsel,  was  filed  on  the  6th  of  May, 
1830,  in  the  Circuit  Court,  and  it  necessarily  became  a  part  of 
the  record  of  that  court.  This  was  before  the  final  decree  was 
entered,  and  it  removed  the  objection  to.  the  jurisdiction  of  the 
court.  After  tins,  the  decree  could  not  have  been  reversed  for 
the  want  of  jurisdiction.  In  the  case  of  Bradistreet  r.  Thomas, 
12  Peters,  64,  the  court  held  that  an  averment  of  citizenship  in 
a  joinder  in  demurrer,  not  being  objected  to  at  the  time,  was 
sufficient  to  give  jurisdiction. 

The  sale  of  the  bridge  is  alleged  to  be  void,  as  it  was  made 
without  the  consent  of  John  McKinne,  who  was  an  equal  part- 
ner with  Shultz. 

The  court  ordered  the  bridge  to  be  sold  by  Walker  and  Pitz- 
Simmons,  commissioners,  and  that  the  parties  should  ekecute 
powers  of  attorney  to  the  commissioners  authorizing  the  sale. 
All  the  parties  concerned  executed  the  powers  except  McKinne, 
and  his  refusal  or  neglect  to  do  so  prevented  the  sale.  But 
afterwards  the  court,  with  the  assent  of  the  complainants,  or- 
dered the  bridge  to  be  sold  for  a  sum  not  less  than  fifty  thou- 
sand dollars,  by  the  same  commissioners,  who  were  authorized 
to  take  possession  of  the  bridge  and  receive  the  tolls  until  the 
sale  was  made. 

McKinne  does  not  complain  of  this  sale,  and  Shultz  con- 
sented to  it.  It  was  manifest  from  the  embarrassment  of  the 
Bridge  Company  that  the  bridge  must  be  sold,  and  the  nature 
of  the  property  seemed  to  require  a  speedy  sale.  All  objection 
to  that  sale,  by  the  parties  on  the  record,  must  be  considered 
as  having  been  waived  by  the  consent  decree  in  May,  1830. 
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That  decree  "  ratified  and  confirmed ''  the  previous  sale  of  the 
bridge.  That  the  counsel  who  consented  to  that  decree  repre- 
sented the  parties  named  on  the  record  is  not  controverted.  A 
decree  thus  assented  to  and  sanctioned  by  the  court  must  standi 
free  from  all  technical  objections. 

But  it  is  urged,  that  the  cousent  of  Shultz  to  the  final  de- 
cree did  not  bind  his  creditors,  to  whom  he  had  assigned  the 
bridge  and  his  other  property  under  the  insolvent  act  of  South 
Carolina. 

That  assignment  was  made  on  the  13th  of  October,  1828. 
The  bridge  was  sold  by  the  commissioners,  under  the  interlocu- 
tory decree  of  the  court,  in  1822 ;  and  the  proceeds  were  held 
by  the  bank,  subject  to  the  order  of  the  court.  There  was  no 
abatement  of  the  suit  by  the  assignment  of  Shultz.  The  in- 
solvent laws  of  South  Carolina  had  no  extraterritorial  opera- 
tion. They  can  only  act  upon  the  persons  and  the  property 
within  the  State.  The  assignment  did  not  afiect  property  in 
Georgia,  which  was  in  the  custody  of  the  law,  —  property  which 
had  been  sold,  with  the  express  consent  of  Shultz,  under  the 
authority  of  a  court  of  chancery ;  and  the  proceeds  of  which 
were  kept  subject  to  the  distribution  of  the  court. 

The  trustee  of  Shultz  took  no  step  to  connect  himself  with 
the  proceedings  in  the  Circuit  Court,  although  two  years  elapsed 
after  the  assignment,  before  the  final  decree  was  entered.  For 
about  seventeen  years,  he  seems  to  have  been  passive  in  this 
matter,  and  until  the  present  bill  was  filed.  After  so  great  a 
lapse  of  time,  without  excuse,  he  caimot  be  heard  to  object  to 
a  decree  which  was  entered  by  consent.  The  power  of  attor- 
ney given  by  Shultz  to  the  commissioners,  which  authorized 
them  to  sell  the  bridge,  for  the  purposes,  specified,  was  conclu- 
sive upon  him,  and  all  claiming  under  him.  And  the  decree 
which  was  agreed  to  by  his  counsel  followed  as  a  necessary 
consequence  of  the  sale. 

It  does  not  appear  that  the  holders  of  bridge  bills  had  a  spe- 
cific lien  upon  the  bridge.  They  were  creditors  of  the  Bridge 
Company,  and  could  claim  the  rights  of  creditors  against  a 
fraudulent  conveyance  of  the  bridge  and  of  its  proceeds.  But 
such  a  claim  must  be  duly  asserted  and  diligently  prosecuted. 
A  failure  in  this  respect  for  fifteen  years  might  well  be  con- 
strued into  an  acquiescence  fatal  to  the  claim.  We  cannot  now, 
under  the  circumstances  stated,  look  into  the  decree  to  ascer- 
tain whether,  in  the  distribution  of  the  proceeds  of  the  sale  of 
the  bridge  and  of  the  other  property,  the  court  may  not  have 
mistaken  the  rights  of  some  of  the  creditors  of  Shultz. 

The  objection,  that  the  mortgage  to  the  bank  under  a  statute 
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of  Georgia  was  void,  is  not  open  for  examination.  If  any  thing 
was  settled  by  the  decree,  it  was  the  validity  of  that  instru- 
ment. And  this  remark  applies  to  several  of  the  other  objec- 
tions made  by  the  complainants.  McKinne  was  a  party  on  the 
record,  and  through  his  counsel  assented  to  the  final  decree ; 
but  the  counsel  of  Shultz  now  object  to  its  validity,. because 
McKinne  did  not  assent  to  the  sale  of  the  bridge.  And  this 
objection  is,  for  the  first  time,  made  in  the  bill  before  us.  And 
it  is  not  made  by  McKinne. 

Within  five  years  after  the  decree  was  entered,  he  might  have 
reversed  it,  if  erroneous,  by  an  appeal  or  a  bill  of  review.  And 
that  time  having  long^since  elapsed,  the  decree  must  stand  as 
concluding  the  rights  of  parties  and  privies,  unless  it  shall  be 
held  to  be  void.  It  cannot  be  so  held,  as  we  have  shown,  on 
the  reasons  assigned  in  the  bill.  Fraud  in  the  obtainment  of 
the  final  decree  is  not  alleged  in  the  bill.  If  this  were  stated  and 
proved,  it  would  authorize  the  court  to  set  aside  the  decree. 
But  even  this  would  not  affect  the  sale  of  the  property,  unless 
the  purchasers  should  be,  in  some  degree,  connected  with  the 
fraud. 

The  final  decree  in  the  case,  which  covered  and  adjusted  the 
whole  subject  of  controversy  Before  the  court,  was  not  only 
assented  to  by  the  counsel,  but  it  was  drawn  up  and  agreed  to 
by  them.  The  court  adopted  it  as  their  own  decree,  and  en- 
tered it  upon  their  record.  It  confirmed  the  sale  of  the  bridge, 
and  made  a  distribution  of  the  proceeds.  The  bill  was  dis- 
missed as  to  certain  matters  where  relief  was  not  given.  The 
proceedings  were  not  void  for  want  of  jurisdiction  in  the  court. 
Nothing  was  left  for  its  future  action.  The  whole  controversy 
was  terminated.  And  here  the  matter  rested  for  fifteen  years, 
until  the  bill  before  us  was  filed.  It  asks  the  court  to  set  aside 
the  decree,  and  reinvestigate  the  whole  matter  of  the  former 
suit.  No  fraud  is  alleged  against  the  decree.  The  want  of 
jurisdiction  in  the  court,  as  urged,  is  not  sustained.  Errors  in 
the  procedure  cannot  now  be  examined.  The  decree  of  the 
Circuit  Court  is,  therefore,  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the"  transcript  of  the  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Georgia,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause  be,  and  the  same  is  hereby,  affirmed^  with  costs. 
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Flint  Cutler,  Appellant,  v.  William  A.  Rae. 
(7  Howard,  729-738.) 

Mr  attention  was  called  early  in  this  terra  of  the  court,  by  a 
letter  from  F.  C.  Loring,  Esquire,  Counsellor  at  Law  in  Bos- 
ton, to  the  declaration  in  the  first  sentence  of  my  opinion  in 
the  above  case,  ''that  this  court  has  decided  an  important 
constitutional  question  of  admiralty  jurisdiction,  without  either 
oral  or  printed  argument." 

Mr.  Loring's  letter  was  the  first  intimation  I  had,  that  an 
argument  upon  the  jurisdiction  had  been  filed  by  him,  upon 
the  part  of  the  libellant  and  appellee  in  the  cause. 

Subsequently,  my  attention  was  called  to  Mr.  Loring's  argu- 
ment by  my  brother  Nelson,  and  afterwards  it  was  made  the 
subject  of  remark  in  cue  of  the  court's  conferences,  by  the 
Chief  Justice. 

It  is  due  to  myself,  to  Mr.  Loring  as  counsel  in  the  cause, 
to  the  court,  and  particularly  to  the  Chief  Justice,  who  deliv* 
ered  the  court's  opinion,  that  I  should  say  that  an  argument 
upon  the  constitutional  jurisdiction  was  filed  by  Mr.  Loring. 
The  history  of  the  cause  in  the  Supreme  Court  was  as  I  shall 
here  state. 

The  case  was  filed  and  docketed,  January  6th,  1847.  On  the 
16th  of  February,  Mr.  Loring  and  Mr.  Fletcher  filed  t^eir  argu- 
ments upon  the  merits,  and  an  order  was  made  to  submit  the 
cause  upon  them.  So  the  case  stood  until  the  last  term  of  the 
court.  In  1848,  January  24th,  the  case  was  again  submitted 
upon  printed  arguments  by  the  same  coujisel.  In  neither  was 
the  constitutional  question  of  jurisdiction  touched.  On  the 
17th  of  February,  the  coisrt  passed  the  following  order,  I  believe 
upon  the  suggestion  of  xhe  Chief  Justice :  —  ''In  the  priotod  ar- 
guments filed  in  this  ca«e,  the  question  of  jurisdiction  raised  by 
the  fourth  point  stated  in  the  record  has  not  been  noticed.    The 
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court  desire  that  point  to  be  argued  by  counsel,  either  by  print- 
ed argument  or  orally  at  the  bar,  as  counsel  may  prefer."  Under 
this  order,  Mr.  Loring  filed  his  argument  upon  the  jurisdiction. 
Afterwards,  on  the  22d  of  December,  1848,  the  following  letter  ' 
from  B.  R.  Curtis,  Esquire,  to  David  H.  Hall,  Esquire,  of 
Washington  City,  was  read  to  the  court  by  the  latter,  and 
was  filed  with  the  other  papers  in  the  cause. 

"  Boston,  December  20tk,  1848. 

"Dear  Sir, -r- In  the  case  of  Rae  and  Cutler  in  the  Su- 
preme Court,  respecting  which  Mr.  Fletcher  has  heretofore  cor- 
responded with  you,  I  have  to  request  that  you  would  make 
known  to  the  court,  that  the  appellant  has  instnicted  his  coun- 
sel not  to  insist  upon  the  objection  to  the  jurisdiction  which  ap- 
pears on  the  record ;  and  that  for  this  cause  the  counsel  present 
no  argument  in  support  of  the  exception.  The  parties  in  in- 
terest are  the  underwriters,  and  they  feel  desirous  that  the 
courts  of  the  United  States  sitting  in  admiralty  should  retain 
jurisdiction  in  cases  of  general  average. 

"  If  the  court  should  proceed  to  the  merits,  will  you  allow 
me  to  ask  you  to  refer  them  to  a  case  not  cited  in  the  argu- 
ment, of  which  notice  has  been  given  to  Mr.  Loring,  the  coun- 
sel for  the  appellee,  — March  v.  Roberson,  4  Wheat.  360.  You 
will  of  course  make  the  proper  charge  for  these  services,  and 
I  will  see  you  are  paid. 

"Your  obedient  servant, 

«B.  R.  Curtis. 

"  Davi2>  H.  Hall,  Esquire,  Washington." 

On  the  26th  of  the  month,  the  cause  was  submitted  on 
further  argument  by  Mr.  Loring,  without  argument  upon  the 
jurisdiction  from  the  opposing  counsel,  and  on  the  2d  of  March, 
the  judgment  below  was  reversed  for  want  of  jurisdiction. 
See  7  Howard,  729.  Without  any  fault  upon  the  part  of 
our  Clerk,  William  Thomas  Carroll,  Esquire,  whose  care  it  is 
to  distribute  briefs  and  arguments  to  the  judges,  I  did  not  re- 
ceive Mr.  Loring's  argument  upon  the  jurisdiction.  I  aided  in  the 
court's  consultations  upon  the  base,  without  knowing  that  such 
an  argument  had  been  filed,  I  gave  an  oral  dissent  from  the 
judgment  of  this  court  dismissing  the  cause  for  want  of  juris- 
diction, under  that  impression.  The  dissent  was  afterwards 
extended,  as  it  appears  in  the  report  of  the  case,  in  the  full  be- 
lief that  the  counsel  in  the  cause  had  disregarded  the  order  of 
the  court,  and  that  the  court  in  deciding  the  case  had  yielded 
the  point  required  by  its  order.    I  was  misled  by  the  letter  from 
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Mr.  Curtis.  I  am  pleased  that  it  was  otherwise.  My  duty 
growing  out  of  it  is  the  statement  I  have  made.  I  also  think 
it  due  to  Mr.  Loring,  ilnd  to  the  court,  to  request  the  Hon. 
Benjamin  C.  Howard,  the  Reporter  of  the  court,  to  print  with 
this  communication  the  argument  made  by  Mr.  Loring  upon 
the  jurisdiction  of  the  court. 

In  respect  to  causes  involving  constitutional  questions  being 
submitted  to  the  court  upon  printed  arguments,  my  impression 
has  been  that  such  cases  were  not  within  the  rule.  It  has  not 
with  the  judges  been  mine  alone.  It  has,  however,  been  done 
twice.  The  cases  have  been  brought  to  my  notice  by  the 
Chief  Justice.  Once  in  the  case  of  Bronson  v.  Einzie  et  al., 
1  Howard,  311,  upon  a  written  submission  with  the  consent 
of  the  court,  and  again  at  this  term  without  opposition  by  any 
member  of  it,  in  the  case  of  Nathan  v.  The  State  of  Louisiana. 

I  shall  hereafter  consider  it  to  be  the  understanding  of  the 
majority  of  the  court,  that  the  rule  permitting  cases  to  be  sub- 
mitted on  printed  arguments  comprehends  the  submission  of 
such  as  involve  constitutional  questions. 

JAMES  M.  WAYNE, 
Associate  Justice  Supreme  Court  U.  States. 


December  Term,  1849. 


Argument  for  the  Libellant  upon  the  Question  of  Jurisdiction, 

The  case  presented  is  a  claim  by  the  owners  of  a  ship 
against  an  owner  of  the  cargo,  to  recover  contribution  for  an 
injury  voluntarily  done  to  the  ship  on  the  high  seas,  for  the 
common  benefit,  by  which  the  property,  from  the  owner  of 
which  contribution  is  sought,  was  preserved  from  destruction 
by  an  impending  peril. 

Whether  the  facts  in  evidence  make  such  a  case  as  entitles 
the  owner  of  the  ship  to  a  contribution  has  been  previously 
discussed,  in  order  to  present  the  question  of  jurisdiotion  that 
must  be  assumed. 

The  question  now  to  be  considered  is,  whether  such  a  claim 
is  within  the  jurisdiction  of  the  District  Courts  of  the  United 
States,  sitting  in  admiralty,  or,  in  other  words,  is  a  proper  mat- 
ter for  admiralty  and  maritime  jurisdiction.  The  late  decisions 
of  this  tribunal  upon  the  subject  of  jurisdiction  limit  the  range 
of  discussion,  forasmuch  as  it  must  now  be  considered  as  set- 
tled that  the  admiralty  jurisdiction  of  the  courts  of  the  United 
States,  both  as  to  contracts  and  torts,  is  more  extensive  than 
52* 
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that  exercised  by  the  High  Court  of  Admiralty  of  England  at 
the  time  of  the  formation  of  the  Constitution,  and  that,  in  cases 
of  contracts,  it  embraces  those  ''concerning  the  navigation 
and  trade  of  the  country  upon  the  high  seas  and  tide-waters, 
with  foreign  countries,  and  among  the  several  States."  New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard,  392 ; 
Waring  v.  Clark,  5  Howard,  431;  Peyroux  v.  Howard,  7 
Peters,  324. 

The  present  inquiry  is,  therefore,  limited  to  the  question, 
whether  general  average,  or  the  right  to  claim  contribution  for 
sacrifices,  losses,  and  expenses  voluntarily  incurred  or  suffered 
in  the  course  of  a  voyage,. for  the  common  benefit,  is,  or  de- 
pends upon,  a  contract  concerning  the  navigation  and  trade  of 
the  country. 

This  definition  seems  to  assume  the  question^  But  it  is  im- 
possible to  define  general  average  as  a  matter  or  incident  per- 
taining to  any  thing  but  a  marine  voyage.  The  principle  on 
which  it  is  founded  is,  at  least  by  the  common  law,  exclusive- 
ly limited  to  maritime  cases,  and  no  case  can  be  found  in 
which  it  has  ever  been  applied  to  facts  happening  on  land  un- 
connected with  a  ship,  its  cargo,  or  freight. 

Parallel  cases  may  occur  on  land ;  as,  for  instance,  where  a 
building  has  "been  blown  up  or  pulled  down  to  prevent  the 
spread  of  a  conflagration ;  but  there  is  no  case  to  be  found  in 
which  it  has  been  held  that  the  owner  of  the  building  had  a 
claim  for  contribution  for  his  loss  upon  .the  owners  of  the  ad- 
jacent buildings  whose  property  was  preserved  by  the  sacrifice 
of  his,  and  there  is  no  authority  to  be  found  on  which  such  a 
claim  could  be  rested. 

The  case  of  Welles  v.  Boston  Ins.  Co.,  6  Pick.  182,  does  not 
make  an  exception,  because  there  the  action  was  upon  a  poHcy 
of  insurance^  brought  to  recover  the  value  of  an  article  pur- 
chased, by  the  advice  of  the  defendants,  for  the  purpose  of  pre- 
serving the  property ;  and  because  the  defendants  were  willing 
to  pay  a  proportion,  and  actually  paid  it  into  court.  The  ques- 
tion of  contribution  was  not,  therefore,  raised,  discussed,  or  de- 
cided ;  and,  in  fact,,  the  court  intimated  a  doubt  whether  the 
defendants  were  liable  at  all  in  law,  saying,  ''  for  a  proportion 
o£  the  SKxifice  the  defendants  are  eqitiiahly^  if  not  legally^ 
entitled  to  recover,/^  a  sum  exceeding  which  proportion  the 
defendants  had  paid  into  court  as  above  stated. 

The  books  in  which  the  subject  is  discussed  have  been 
searched  in  vain  to  find  a  definition  of  general  average  or  con- 
tribution, in  which  it  is  not  exclusively  confined  to  maritime 
In  those  whi6h  treat  of  shipping  and  insurance,  where 
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this  subject  is  necessarily  discussed,  this,  it  may  be  said,  must 
be  expected,  and  therefore  they  furnish  no  weight  of  author- 
ity ;  but  the  same  definition  is  to  be  found  in  the  books  which 
profess  to  treat  of  the  law  at  large,  and  in  decisions  of  common 
law  courts. 

3  Kent's  Commentaries,  p.  232 :  —  "  The  doctrine  of  general 
average  grows  out  of  the  incidents  of  a  mercantile  voyage^ 
and  the  duties  which  it  creates  apply  equally  to  the  owner  of 
the  ship  and  of  the  cargo.  General,  gross,  or  extraordinary 
average,  means  a  contribution,  made  by  all  the  parties  con- 
cerned, towaitis  a  loss  sustained  by  some  of  the  parties  in  in- 
terest, for  the  benefit  of  all;  and  it  is  called  general  or  gross 
average,  because  it  falls  upon  the  gross  amount  of  ship,  cargo, 
and  freight." 

Simonds  v.  White,  2  Barn.  &  Cres.  808:— "The  obligation 
to  contribute  depends  not  so  much  upon  the  terms  of  any  par- 
ticular instrument  as  upon  a  general  rule  of  maritime  law?^ 

Scai  V.  Tobin,  3  Barn.  &  Adolph.  623:  — "The  question 
of  liability  here  (general  average)  depends  entirely  on  the 
maritime  law.^^ 

Citations  to  the  same  effect  might  be  multiplied  ad  in- 
finitum. 

The  doctrine  of  general  average,  growing  out  of  the  inci- 
dents of  a  mercantile  vo3rage,  and  relating  exclusively  to  ship, 
cargo,  and  freight,  and  depending  upon  the  maritime  law,  neces- 
sarily from  its  very  definition  pertains  to  the  trade  and  naviga- 
tion of  the  country  up6n  the  hi^h  seas  and  tide- waters,  and' 
therefore  falls  within  the  admiralty  .airisdiction,  as  established 
by  this  court  in  its  most  recent,  as  ^  ell  as  in  many  previous  de- 
cisions. 

General  average  is  sometimes  considered  as  arising  out  of  the 
contract  of  affreightment ;  that  is,  that  there  is  a  contract  im- 
plied by  law  between  the  owners  of  the  ship  and  the  owners 
of  the  cargo,  by  which  it  is  agreed,  that,  in  case  it  should  be 
necessary  for  the  common  benefit  that  any  sacrifice  be  made 
of  the  vessel  or  cargo,  the  owners  of  what  is  preserved  there- 
by shall  contribute  to  make  good  that  loss.  Pothier,  Mari- 
time Contracts,  Part  1,  sect.  3,  art.  96 :  —  "  Finally,  the  freight- 
er contracts  the  obligation  of  contributing  to  the  common 
average."  And  Part  2,  sect.  1:  —  "The  merchant  who  lades 
goods  by  the  contract  of  charter-party,  (or  affreightment,)  prom- 
ises the  master  by  the  contract  to  contribute  to  the  common 
average  which  may  take  place  during  the  voyage;  and,  vice 
versa,  the  master  virtually  promises  the  merchant  shipper,  in 
case  his  property  suffer  any  average  losses  for  the  good  of  all,  to 
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cause  him  to  receive  an  indemnity  by  contribution  of  the  owners 
of  the  ship  and  other  merchants.  The  subject  of  this  contribu- 
tion is,  therefore,  dependent  on  the  contract  of  charter-party, 
and  ought  to  be  considered  next  to  this  contract.  Average  in 
marine  language  signifies  the  loss  and  damage  suffered  in  the 
course  of  navigation.  Common  average  is  that  suffered  for  the 
common  safety,  and  alone  admits  of  contribution." 

If  the  doctrine  of  general  average  is  to  be  considered  as 
growing  out  of  the  contract  of  affreightment,  it  is  a  part  of 
the  contract,  and  therefore,  by  the  decision  in  6  Howard,  falls 
within  the  jurisdiction  of  the  District  Court.  It  being  express- 
ly decided  in  that  case,  that  the  contract  of  affreightment  is 
within  the  jurisdiction. 

And  while  referring  to  that  case,  in  which  it  was  conceded 
by  counsel,  that  the  Admiralty  Court  of  England  would  not 
exercise  jurisdiction  over  a  contract  of  charter-party  or  affreight- 
ment, and  upon  which  assumed  fact  the  division  of  opinion  in 
the  court  seemed  to  arise,  it  may  be  remarked  that  the  conces- 
sion was  unnecessary,  and  not  correct  in  point  of  fact.  There 
is  a  case  in  the  first  volume  of  Haggard's  Reports,  p.  226,  The 
Elizabeth,  in  which  the  jurisdiction  was  exercised  and  sustained 
by  Lord  Stowell,  in  a  suit  on  a  charter-party  for  the  charter 
money.  The  suit  was  originally  brought  in  a  Vice-Admiralty 
Court.  A  protest  was  made  to  the  jurisdiction,  which  was  over- 
ruled, and  an  appeal  taken  to  the  High  Court  of  Admiralty. 
The  appeal  not  being  prosecuted,  the  defendants  moved  to 
have  it  pronounced  deserted  and  for  costs,  which  was  granted. 

The  question  of  jurisdiction,  it  is  true,  was  not  argued  in  the 
higher  couiT,  but  the  judgment  of  the  lower  court  was  not  re- 
versed, as  it  must  have  been  if  the  court  had  no  jurisdiction 
over  the  subject-matter.  See  also  the  case  of  The  Ply,  2 
Browne's  Civil  and  Adm.  Law,  539,  which  was  a  suit  brought 
in  the  admiralty  on  a  charter-party  for  damages,  which  was 
entertained,  and  relief  granted. 

These  cases  fully  sustain  the  proposition  of  Dr.  Browne,  that 
the  court  of  admiralty  could  not  refuse  to  entertain  jurisdiction 
over  a  charter-party  unless  prohibited,  and  demolish  the  argu- 
ment against  the  jurisdiction  of  the  District  Court  over  con- 
tracts of  affreightment,  which  depends  entirely  on  the  assumed 
fact  that  they  were  not  subjects  of  admiralty  jurisdiction  in 
England. 

If,  however,  the  claim  for  general  average  is  to  be  considered 
as  a  quasi  contract,  created  by  implication  of  law  at  the  time 
when  the  voluntary  loss  or  sacrifice  is  incurred,  then,  whenever 
that  happens  upon  the  high  seas,  the  locality  is  maritime,  the 
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service  is  maritime,  and  all  the  elements  exist  necessary  to  bring 
the  case  within  admiralty  jurisdiction. 

Indeed,  it  would  be  difficult  to  conceive  of  a  service  more 
purely  and  exclusively  maritime  than  a  jettison  for  the  common 
safety  upon  the  high  seas,  and  the  rights  and  duties  growing 
out  of  it  necessarily  follow  the  principle. 

Salvage  is  a  subject  of  admiralty  jurisdiction  in  England  as 
well  as  in  this  country,  and  the  jurisdiction  has  never  been 
questioned ;  but  it  is  extremely  difficult  to  see  any  respect  in 
which  salvage  differs  from  general  average,  so  that  one  should 
be  without  and  the  other  within  the  jurisdiction. 

The  service  in  both  cases  is  maritime,  and  the  object  in  both 
is  to  save  property.  If  to  tow  a  deserted  vessel  into  port,  or  to 
take  cargo  out  of  her,  or  to  render  assistance  to  a  vessel  on 
shore  in  distress,  are  maritime  services,  it  is  difficult  to  see 
why  the  claim  for  contribution  of  an  owner  whose  cargo  is  jet- 
tisoned for  the  common  safety,  or  of  a  vessel  the  masts  of  ^ 
which  are  cut  away,  or  which  is  voluntarily  run  on  shore  for^ 
the  purpose  of  saving  life,  vessel,  and  cargo,  does  not  equally 
depend  upon  a  maritime  service,  and  should  not  be  a  subject  of 
the  same  jurisdiction. 

Indeed,  there  is  no  distinction  made  between  them  in  tho 
books ;» they  are  usually  considered  together,  in  the  same  chap- 
ter, as  "  Salvage  and  General  Average,"  and  are  often  spoken 
of  together  as  the  ''quasi  contracts  of  salvage  and  general 
average." 

The  jurisdiction  of  the  admiralty  over  this  subject  may  be 
put  upon  the  ground  of  the  lien  which  exists  on  the  part  of  the 
owner  of  the  thing  sacrificed  upon  the  things  preserved. 

The  existence  of  this  lien  in  rem  is  universally  admitted. 

1  Emerigon'des  Ass.,  p.  651,  ch.  12,  sect  43:  —  "  L'action  en 
contribution  est  reele  de  sa  nature/^ 

Casaregis,  Disc.  45,  n.  34 :  —  "  Actio  ad  petendam  contribu- 
tionem  est  in  rem  scripta." 

Ordonnances  de  la  Marine,  liv.  3,  tit.  8,  sect.  21 :  — •  "  Si  au- 
cuns  des  contribuables  refusent  de  payer  leurs  parts,  le  maitre 
pourra,  pour  suret6  de  la  contribution  retetiir^  meme  faire 
vendre  par  autorit6  de  justice,  des  marchandises,  jusqu'k  con- 
currence de  leur  portion." 

Laws  of  Oleron,  art.  9 :  —  "  When  the  vessel  arrives,  the 
merchants  should  pay  their  proportions  (of  the  contribution),  or 
the  master  may  sell  or  pawn  the  goods,  and  use  the  money  so 
raised  to  pay  the  same  before  the  cargo  is  unladen." 

Its  existence  is  also  recognized  in  the  courts  of  common  law 
here,  and  in  England.      Simonds  v.  White,  8  Barn.  &  Cress. 
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805;  Strong  v.  New  York  Fire  Insurance  Co.,  11  Johns.  323; 
United  States  v.  Wilder,  3  Sumner,  308;  Scai  v.  Tobin,  3 
Bam.  &  Adolph.  523;  Chamberlain  v.  Reed,  13  Maine,  387; 
American  Ins.  Co.  v.  Coster,  3  Paige,  323;  Cole  v.  Bartlett,  4 
Miller,  139. 

The  existence  of  a  maritime  lien  in  rem  has  been  held  to  be 
a  sufficient  ground  for  asserting  admiralty  jurisdiction,  because 
no  other  court  can  enforce  it. 

Menetone  v.  Gibbens,  3  Term  Rep.  269.  Per  Lord  Kenyon  : 
—  "  It  would  be  highly  inconvenient  (if  the  admiralty  had  not 
jurisdiction),  because  that  court  proceeds  in  rem^  whereas  the 
courts  of  common  law  can  only  proceed  against  the  parties." 

Per  Ashurst:  —  "One  strong  reason 'for  supporting  the 'ad- 
miralty jurisdiction  is,  that  in  these  cases  that  court  proceeds 
in  rem;  wl}ereas  we  can  give  no  such  relief." 

The  reasons  on  which  this  doctrine  is  founded  are  stated  in 
the  case  of  The  Spartan,  Ware's  Reports,  154:  —  "There  is 
another  ingredient  in  this  case  which  I  hold  to  be  conclusive  in 
favor  of  the  jurisdiction.  If  there  is  here  an  implied  hypothe- 
cation raised  by  the  law,  it  can  be  enforced  by.  no  other  than  aa 
admiralty  court. 

"  It  is  a  right  adhering  to  the  thing,  Sijus  in  re  which  is  to 
be  made  available  against  the  thing  in  specie.  The  course  of 
the  common  law  allows  of  no  process  upon  the  hypothecation 
by  which  the  subject  itself  is  directly  reached,  and  a  satisfac- 
tion for  this  right  extracted  from  it.  If  a  court  of  admiralty 
cannot  entertain  jurisdiction  of  the  case,  then  the  law  has  given 
the  right,  it  has  provided  the  security,  but  has  refused  the  only 
means  by  which  it  can  be  rendered  with  certainty  available.  It 
holds  out  the  right,  and  holds  back  the  remedy.  Where  the 
law  raises  a  lien  for  maritime  service,  I  hold  that  this  court  has 
the  power  to  carry  it  into  effect." 

Also  by  Judge  Story,  in  United  States  v.  Wilder,  3  Sumner, 
311 :  —  "  It  is  a  case  of  general  average,  where,  as  in  case  of 
salvage,  the  right  of  the  party  arises  from  sacrifices  made  for 
the  common  benefit,  or  labor  and  services  performed  for  the 
common  safety.  Under  such  circumstances,  the  general  mari- 
time law  enforces  a  contribution  independent  of  any  notion  of  a 
contract,  upon  the  ground  of  justice  and  equity,  according  to 
the  maxim,  qui  scntit  comm^urn,  sentire  debet  et  onus.  And 
it  gives  a  lien  in  rem  for  the  contribution,  not  as  the  only  rem- 
edy, but  as  in  many  cases  the  best  remedy,  and  in  some  cases 
the  only  remedy ;  as,  for  example,  where  the  owner  of  the 
goods  is  unknown.  Indeed,  it  may  be  asserted  with  entire  con- 
fidence, that  in  a  great  variety  of  cases,  without  such  a  lien,  the 
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ship-owner  would  be  without  any  adequate  redress,  and  would 
encounter  most  perilous  responsibility." 

Another  ground  on  which  the  jurisdiction  may  be  sustained 
is,  that  the  subject-matter  is  within  the  jurisdiction  of  the  High 
Court  of  Admiralty  in  England. 

That  court,  it  is  well  known,  formerly  exercised  jurisdiction 
over  all  contracts  and  torts  of  a  maritime  nature ;  and  its  present 
limited  jurisdiction  is  the  consequence  of  the  encroachments  of 
the  common  law  courts. 

Some  subjects,  however,  have  been  left  for  its  jurisdiction  : 
the  courts  of  common  law  having  contented  themselves  with  a 
concurrent  jurisdiction,  and  among  these  may  be  classed  the 
one  now  under  consideration. 

That  this  was  originally  within  the  jurisdiction  of  the  mari- 
time courts  in  England,  and  on  the  Continent,  caimot  be  ques« 
tioned. 

It  is  treiated  of  in  the  Consulat  del  Mare,  and  in  all  the  codes 
of  maritime  laws  established  for  the  government  and  direction 
of  the  maritime  tribunals,  some  of  which  contain  express  direc- 
tions to  the  mastgr  to  appear  before  the  court  of  admiralty  in 
such  cases  (Ord.  de  la  Mar.,  liv.  3,  tit.  8,  art.  5);  and  is  in  its 
nature  so  purely  of  the  sea,  and  so  exclusive  of  the  land,  that  it 
is  not  properly  within  the  jurisdiction  of  any  other  tribunal;' 
and  it  is  not  until  within  very  recent  times  that  courts  of  equity 
and  common  law  have  entertained  jurisdiction  over  it,  the  first 
case  at  common  law  being  in  1801. 

It  is  highly  improbable  that  there  have  not  been  previous  dis- 
putes and  lawsuits  growing  out  of  claims  for  contribution; 
these  suits  have  not  been  at  law  or  in  equity,  because  the  decis- 
ions of  these  courts  are  reported,  and  there  are  none  relating  to 
this  subject ;  if  there  have  been  any  such  suits,  and  it  seems 
impossible  that  there  should  not  have  been,  they  must,  there- 
fore, have  been  brought  in  the  admiralty  court,  the  decisions  of 
which,  previous  to  1798,  are  not  in  print. 

There  is  no  case  to  be  found  in  which  a  prohibition  has  been 
granted,  or  even  asked,  to  prevent  the  court  of  admiralty  from 
entertaining  a  case  of  this  kind. 

The  negative  testimony  in  favor  of  the  jurisdiction  in  Eng- 
land is,  therefore,  very  strong ;  as  it  appears  that  the  subject  is 
properly  a  matter  of  admiralty  jurisdiction,  and  there  is  no 
case,  and  no  authority,  in  or  by  which  it  has  been  questioned. 

But  there  is  other  proof  to  sustain  the  jurisdiction  other  than 
that  derived  from  the  absence  of  all  denial  or  question  respect- 
ing it. 

In  a  book  published  in  London,  in  1705,  entitled,  ^'  A  Trea- 
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tise  on  the  Dominion  and  Laws  of  the  Seas,"  it  is  asserted, 
without  qualification,  that  the  jurisdiction  of  the  admiralty 
court  extends  to  ''all  cases  of  gross  adventure,  all  causes  of 
jacttis,  and  contributions  with  average." 

2  Browne's  Civil  and  Adm.  Law,  122 :  —  "  If  a  party  institute 
a  suit  in  that  court  on  a  charter-party  for  freight,  in  a  cause  of 
average  and  contribution,  or  to  decide  the  property  of  a  ship, 
and  be  not  prohibited,  I  do  not  see  how  the  court  could  refuse 
to  entertain  it." 

There  is  no  case  in  which  a  prohibition  has  been  granted 
where  contribution  was  claimed. 

Weskett  on  Ins.  135.  Master  may  detain  goods  (in  case  of 
average),  and  juridically  sell. 

The  Copenhagen,  1  Rob.  Adm.  289.  In  this  case  the  ques- 
tion whether  there  ought  to  be  a  contribution  was  considered 
by  Sir  W.  Scott,  without  an  intimation  of  a  doubt  in  respect  to 
the  jurisdiction,  nor  was  it  incidental  to  the  question  of  prize ; 
it  was  a  separate  suit  after  the  vessel  had  been  restored.  The 
court  say  expressly,  "  This  is  not  merely  or  originally  a  matter 
of  prize ;  she  came  in  first  from  distress,"  &c.  ^  ''  In  this  case  the 
transshipping,  or  rather  the  unloading,  of  the  goods  seems  to 
have  been  for  the  common  benefit  of  both,  and  therefore  the  ex- 
pense of  it  seems  to  have  the  character  of  a  general  average." 

It  is  therefore,  so  far  as  the  jurisdiction  is  concerned,  a  case  in 
point.  The  subject  of  general  average  was  entertained,  and  no 
prohibition  granted,  if  any  was  applied  for. 

The  Eleonora  Catharina,  4  Rob.  156.  The  question  was  en- 
tertained incidentally,  whether  a  jettison  was  made  for  the  com- 
mon benefit. 

The  Gratitudine,  3  Rob.  240.  In  this  case  the  power  of  the 
master  to  bind  the  ship,  cargo,  and  freight  by  an  express  hy- 
pothecation, and  the  remedy  in  admiralty,  are  fully  sustained. 
The  same  principles  and  reasons  apply  to  the  implied  hypothe- 
cation created  by  law  in  cases  of  general  average,  and  it  is 
so  considered  and  held  by  the  court  and  the  case  referred  to  in 
illustration. 

By  the  Articles  of  16  February,  1633,  it  was  declared,  "that 
if  suit  shall  be  in  the  Court  of  Admiralty  for  building,  amend- 
ing, saving,  or  necessary  victualling  the  ship,  against  the  ship, 
and  not  against  any  party  by  name,  no  prohibition  shall  be 
granted,  though  this  be  done  within  the  realm." 

It  would  be  no  great  straining  of  the  word  saving  to  apply 
it  to  those  cases  where  the  ship  was  preserved  by  a  sacrifice  of 
the  cargo  or  a  part  of  it,  and  thereby  to  bring  cases  of  general 
average  within  the  express  terms  of  the  Articles. 


APPENDIX.  «25 


Caller  v.  Bae. 


See  decisions  in  relation  these  Articles.     The  Hope,  3  Rob 
216,  and  The  Trelaconey,  3  Rob.  216,  note. 

3  Salkeld,  23,  ^'  adjudged,  that  where  a  master  pawns  the 
ship  at  sea,  the  admiralty  hath  a  jurisdiction ;  and  that  he  may 
pawn  to  relieve  the  ship  in  extremity,  for  he  being  constituted 
master  of  the  ship  hath  impliedly  a  power  to  preserve  it  in  cases 
of  danger."  This  would  seem,  from  the  language  used,  to  apply 
to  cases  of  extreme  danger  at  sea,  and  if  so,  must  be  limited  to 
the  hypothecation  created  by  law  in  cases  of  general  average. 
But  if  it  refers  to  the  general  power  of  the  master  to  pawn  the 
ship  in  foreign  parts,  it  clearly  recognizes  the  principle  on  which 
this  suit  is  founded ;  and  the  same  reasons  exist  for  extending 
the  admiralty  jurisdiction  over  the  hypothecations  arising  by 
the  maritime  law  from  the  acts  of  the  master,  and  those  arising 
from  his  express  contracts. 

The  jurisdiction  founded  on  an  implied  hypothecation  is 
familiarly  exercised  in  cases  where  repairs,  &c.,  are  made  on 
foreign  vessels,  orahose  of  another  State.  The  maritime  law 
gives  the  lien,  and  courts  of  admiralty,  in  England,  as  well  as 
in  this  country,  enforce  it,  on  the  ground  of  an  implied  hypoth- 
ecation ;  the  service  is  not  the  less  maritime  certainly  if  ren- 
dered while  on  the  sea,  and  to  preserve  the  ship  or  cargo,  and 
the  existence  of  the  lien  in  cases  of  general  average  has  never 
been  questioned. 

A  case  is  cited  in  1  Molloy,  149,  in  which  a  master  borrowed 
money  to  ransom  the  ship,  and  sued  the  owner  for  it  in  the  ad* 
miralty,  in  relation  to  which  a  prohibition  was  applied  for  and 
refused.  It  seems  difficult  to  distinguish  that  case  from  the 
present  in  point  of  principle.  See  also  cases  of  prohibition  re- 
fused in  Anonymous,  Cro.  Eliz.  685 ;  Radley  v.  Egglesfield,  2 
Saunders,  260. 

The  American  authorities  in  favor  of  the  jurisdiction  are  nu« 
morons' and  direct.  The  question  has  not  been  previously  be- 
fore this  tribunal,  but  the  principles  upon  which  it  depends  are 
maintained  in  the  cases  of  The  Gen.  Smith,  4  Wheaton,  438 ; 
The  St.  Jago  de  Cuba,  9  Wheaton,  409 ;  Peyroux  v.  Howard, 
7  Peters,  329;  Andrews  v.  Wall,  3  Howard,  668 ;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  Howard,  344 

In  the  Circuit  Courts  there  has  been  no  express  decision  on 
the  subject,  but  no  case  has  been  found  where  the  jurisdiction 
has  been  questioned. 

In  De  Lovio  v.  Boit,  2  ^Oallison,  476,  it  was  held  that  the 
jurisdiction  extended  to  all  maritime  contracts,  and  as  to  what 
were  such,  ''  all  civilians  and  jurists  ^gree  that  in  this  appella- 
tion are  included,  among  other  things,  charter-parties,  affreight- 
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ments,  marine  hypothecations,  contracts  for  maritime  service  in 
the  building,  repairing,  supplying,  and  navigating  ships ;  con- 
tracts and  quasi  contracts  respectMig  averages,  contributions, 
and  jettisons,  and  policies  of  insurance." 

Cases  for  the  adjustment  or  recovery  of  contributions  are  of 
fiuniliar  occurrence  in  the  District  Court  of  Massachusetts,  and 
probably  elsewhere.  Shelton  v.  Brig  Mary,  5  Boston  Law  Re- 
porter, 75 ;  S.  C,  6  ib.  73 ;  Sparks  v.  Eittredge,  9  ib.  319,  in 
the  Massachusetts  District ;  The  Mutual  Safety  Ins.  Co.  v.  Gai^ 
go  of  Ship  Geoi^e,  8  Law  Reporter,  361,  in  the  Southern  Dis- 
trict of  New  York ;  S.  C,  N.  Y.  Legal  Observer  for  June,  1848, 
p.  260.  Other  cases  have  been  considered  in  the  Massachusetts 
District  Court,  to  the  knowledge  of  counsel,  which  are  not  in 
print. 

American  Ins.  Co.  v.  Coster,  3  Paige,  323.  Ph>cess  in  the 
instance  side  of  the  admiralty  court  is  mentioned  as  the  ordina- 
ry mode  of  enforcing  a  maritime  lien. 

Dunlap's  Adm.  Practice,  p.  67:  —  "Cases  of  general  average 
are  legitimate  subjects  of  admiralty  jurisdiction,  being  cases  of 
implied  contracts,  arising  out  of  the  marine  contract  of  ship- 
ment. The  master  has  a  lien  upon  the  goods  saved,  to  enforce 
the  payment  of  the  lawful  contribution.  This  is  the  maritime 
law  of  Europe  and  of  the  United  States.  The  admiralty  courts 
are  the  proper  tribunals  to  enforce  this  lien,  and  adjust  speedily 
the  contribution." 

If  there  are  any  cases  or  any  books  in  which  the  jurisdiction 
of  the  court  of  admiralty  over  cases  of  general  average  has  been 
denied,  they  have  escaped  my  research. 

As  it  must  be  admitted  that  the  subject  is  in  its  ns^Qre  mari- 
time, and  a  proper  subject  for  the  cognizance  of  a  cotot  of  gen- 
eral admiralty  and  maritime  jurisdiction,  the  only  mode  by 
which  it  could  be  excepted  from  the  admiralty  jurisdiction  of 
the  District  Court  would  be  to  show  that  the  English  Admiral- 
ty Court  would  not  entertain  jurisdiction  of  it. 

That  this,  if  proved,  would  not  be  a  sufficient  argument  has 
been  repeatedly  held  by  this  court ;  but  at  least  we  might  ask 
from  those  who  deny  the  jurisdiction  over  general  average,  one 
solitary  decision,  or  at  least  a  dictum  of  some  judge,  or  elemen- 
tary writer,  or  compiler,  in  support  of  such  denial ;  but  where  is 
it  to  be  found  ? 

Another  ground  on  which  the  jurisdiction  might  be  placed  is 
that  of  necessity,  expediency,  and  convenience. 

The  law  gives  (it  is  universally  admitted)  to  the  party  enti- 
tled to  contribution  a  lien,  or  jus  in  rem,  against  the  property 
saved  or  benefited  by  the  sacrifice. 
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It  is  equally  certain  that  this  lien  eannat  be  enforced  by  a 
court  of  common  law.  If  it  be  the  owner  of  the  ship  who  is 
entitled  to  a  contribution,  he  may,  having  possesnon,  retain  the 
goods  till  his  claim  is  settled,  and  in  this  way  compel  a  pay- 
ment; but  if  it  be  the  owner  of  tho  cargo  who  is  entitled, 
though  he  has  an  admitted  lien  upon  the  ship,  cargo,  and 
freight,  he  cannot  enforce  it  in  any  way ;  he  has  no  remedy 
at  common  law  but  a  personal  suit  against  the  other  owners ; 
his  lien  is  perfectly  valueless,  because  the  common  law  provides 
no  way  of  enforcing  it. 

In  fact  there  is  no  decision  to  the  point  that  an  action  for 
contribution  could  be  maintained  at  common  law  until  the  year 
1801.     Birkley  v.  Presgrave,  1  East,  220. 

And  if  the  question  were  not  to  be  considered  as  settled  by 
mere  precedents,  it  might  well  be  doubted  whether  a  court  of 
common  law  had  jurisdi<3Jtion  over  the  subject  of  general  aver- 
age any  more  than  it  has  over  salvage.  See  Abbott  on  Ship- 
ping, p.  657,  note ;  Brevoor  v.  The  Pair  American,  1  Peters's 
Adm.  Dec.  94. 

But  admitting  a  concurrent  jurisdiction,  it  is  obvious  that, 
apart  from  the  defects  of  justice  which  must  often  be  felt  from 
the  inability  of  a  court  of  common  law  to  enforce  the  lien,  there 
are  other  serious  inconveniences  arising  out  of  the  necessity  of 
bringing  separate  suits  against  each  of  the  parties  interested, 
and  the  impossibility  of  settling  the  general  average  case  by 
one  suit,  and  from  the  want  of  power  in  a  court  of  common 
law  to  compel  a  discovery  and  the  production  of  books,  papers, 
&c.  Twizell  V,  Allen,  5  Mees.  &  Welsh.  337.  And  that  incon- 
venience is  the  more  forcibly  felt  in  this  country  where  differ- 
ent parties  might  elect  different  tribunals,  one  the  common  law 
courts,  another  the  court  of  chancery ;  one  might  prefer  to  sue 
in  the  Federal,  and  another  in  the  State  courts,  there  being  no 
court  having  and  exercising  a  complete  jurisdiction  over  the 
whole  subject-matter. 

If  relief  is  sought  in  equity,  all  the  parties  may  be  joined  and 
served,  if  within  the  jurisdiction ;  but  if  not,  the  absent  parties 
and  their  property  c^mrot  be  bound, — and  the  lien  is  as  una- 
vailable in  eqjjitf^  at  law.  It  was  expressly  decided  in  Hal- 
lett  v.Ben^ldf  18  Tes.  jr.  187,  that  the  court  would  not,  at 
the-ifistance  of  a  freighter,  whose  goods  had  been  sacrificed,  en- 
join the  master  from  delivering  the  residue  of  the  cargo  till  the 
claim  was  settled  and  paid. 

The  inconveniences  of  the  common  law  jurisdiction  over  this 
matter  are  forcibly  stated  in  Story's  Equity  Jurisprudence,  Vol. 
I.  p.  542,  sect.  491,  and  as  arising  pritlcipally  from  the  inability 
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to  bring  all  the  parties  interested  before  the  court  in  any  suit 
affecting  a  complete  settlement ;  but  the  same  objections  apply 
to  the  jurisdiction  of  the  court  of  equity,  if  all  the  parties  inter- 
ested are  not  within  the  jurisdiction :  the  want  of  power  to  en- 
force the  lien  is  as  seriously  felt  there  as  in  a  court  of  common 
law,  and  the  slow,  tedious,  expensive  proceedings  of  a  court  of 
equity  constitute  very  formidable  objections  to  the  practical 
exercise  of  its  jurisdiction  in  cases  of  this  nature ;  and  it  is  in 
fact  very  seldom  resorted  to.  In  the  reports  of  the  United 
States  and  State  courts  I  cannot  find  a  case  in  which  a  suit  for 
general  average  has  been  brought  in  equity,  and  in  the  English 
reports  only  two,  one  above  referred  to  in  18  Yesey,  and  anoth- 
er in  Shower's  Pari.  Cases,  p.  18. 

On  the  other  hand,  the  court  of  admiralty  has  all  the  advan- 
tages of  a  court  of  equity  in  such  cases,  without  any  of  its  dis- 
advantages. 

If  its  process  in  personam  be  resorted  to,  it  is  in  fact  the  same 
thing,  except  that  its  proceedings  are  much  less  formal,  techni- 
cal, and  dilatory ;  if  recourse  is  had  to  process  in  remy  the  li- 
bellant  gets  the  benefit  of  the  lien  and  preference  to  which  he 
is  entitled  at  law  and  in  equity;  all  persons  interested  are 
brought  directly  before  the  court ;  the  property,  if  perishable, 
may  be  sold,  or  it  may  be  delivered  to  the  claimants  on  stipu- 
lation ;  the  process,  pleadings,  and  practice  are  direct,  simple, 
and  summary,  the  practice  being,  as  it  has  been  said,  to  proceed 
"  vpMs  alatis,^^  or  under  full  sail.  The  decree  covers  the  whole 
subject-matter,  and  being  in  rem  is  conclusive  upon  all  the  par- 
ties interested,  and  the  whole  world. 

It  might  not  be  easy  to  imagine  a  case  more  fit  and  proper 
for  so  much  of  its  powers,  pleadings,  and  proceedings  as  are  pe- 
culiar to  a  court  of  admiralty,  than  one  of  general  average,  es- 
pecially where  there  are  m^y  parties  interested. 

Another  reason  in  favor  of  the  jurisdiction  on  this,  score  is 
that  of  uniformity  of  decisions.  The  different  rules,  practices, 
and  customs  which  prevail  in  relation  to  general  average,  the 
circumstances  which  give  rise  to  it,  and  the  mode  of  adjust- 
ment, have  been  a  cause  of  much  confusion  and  embarrassment, 
and  have  been  greatly  lamented  by  writers  on  commercial  and 
maritime  law. 

If  the  admiralty  cannot  entertain  jurisdiction  over  this  sub- 
ject, it  must  be  left  principally  for  the  jurisdiction  of  the  State 
courts  and  different  rules  and  systems  of  law  in  relation  to  it 
must  arise.  The  jurisdiction  of  the  Federal  courts  at  law  and 
in  equity,  being  dependent  on  the  citizenship  of  parties,  caOnot 
always  or  generally  be  invoked,  and  the  decisions  of  these 
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courts,  however  highly  respectedj  are  not  conclusive  and  bind- 
ing upon  the  State  courts.- 

If,  on  the  other  hand,  the  admiralty  has  a  rightful  jurisdic* 
tion,  the  great  advantages  of  its  process  will  cause  it  to  be  ex- 
clusively resorted  to  for  the  determination  of  such  cases,  and 
the  District  Courts  being  bound  by  the  decisions  of  this  tribu- 
nal, a  uniformity  of  principle  and  decision  may  be  established 
through  all  the  States,  the  advantages  of  which  in  a  commer- 
cial nation,  and  where  the  case  is  of  daily  occurrence,  can  hard- 
ly be  overstated. 

CHARLES  G.  LORING, 
of  Counsel  for  Libellant 
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APPEALS  AKD  WRIT8  OF  ERROR. 

1.  Wbere  An  ^*actioii  of  jactitation  **  or  "slander  of  thle"  ww  bioa^t  in  a  8tat9, 

eonrt  of  Lonisiana  and  removed  into  the  Cirenit  Court  of  theunited  Statai '  * 
hj  the  defendant,  who  was  a  citiien  of  Mississippi  (tiie  perMNis  Who  brooght 
the  action  being  in  possession  of  the  land  under  a  tqpd  title),  and  the  jiefend- , 
ant  pleaded  in  reconvention,  setting  up  an  equitable  title,  and  the  court  below ' 
decreed  against  the  defendant,  it  was  proper  for  hhu  to  bring  the  ease  toJfait 
ooort  by  appeal,  and  not  hj  frrit  of  eiror.    Stu^gett  t.  Lapiet^  48. 

2.  This  case  distingaished  from  that  of  the  United  Stulsi  v.  KiQg^'td  and  7th 

Howaid,  773  and  844.    AmC 

AUCTIOK,  SALES  AT. 
See  Chancbbt. 

BARON  AND  FEME. 

See  Chavcbbt.    Executobs  axb  ADXiiriSTXATOBt. 

CHANCERY. 

1.  Where  a  married  woman  has  power,  under  a  marriage  settlement,  to  ^Iqmie  of 

property  settied  upon  her,  by  the  execution  of  a  power  of  appointment  for 
that  purpose,  and  alleges  afterwards  that  she  executed  the  power  under  un- 
due marital  influence  and  through  fraud  practised  upon  h»,  but  alleges  no 
specific  mode  or  act  by  which  this  undue  marital  influence  was  exerted,  and 
toe  facts  disclosed  in  the  testimony  eo  very  far  to  eoatradict  the  allegation, 
the  charge  cannot  be  sustained.    Load  r.  Ladd^  10. 

2.  Every  feme  covert  is  presumed,  under  such  a  settiement,  to  be,  to  some  extenti 

a  free  agent  Ibid. 
8.  Where  the  marriage  settiement  recited  that  the  woman  was  possessed  of  a  con* 
siderable  real  and  personal  estate,  which  it  was  •greed  should  be  settied  "to 
her  sole  and  separate  use  with  power  to  dispose  of  the  same  by  appointment 
or  devise,  and  then  directed  that  the  trustee  should  permit  her  to  have,  re- 
ceive, take,  and  enjoy  all  the  interest,  rents,  and  proflts  of  the  property  to  her 
own  use,  or  to  that  of  such  persons  as  she  miffht  from  time  to  time  appoint 
during  tiie  coverture,  or  to  such  persons  as  she,  by  her  last  will  and  testament| ' 
might  devise  or  will  the  same  to,  and  in  default  of  such  appointment  or  de- 
vise, then  the  estate  and  premises  sforesaid  to  go  to  those  who  might  be  enti- 
tied  thereto  by  legal  dUtnbution,  —  this  deed  enabled  her  to  convey  die  whole 
fee,  under  the  power,  and  not  merely  the  annual  interest,  rents,  and  praAti. 
Rid. 

4.  Where  the  marriage  settiement  gave  her  the  power  of  appointment  to  the  use 

of  such  persons  as  she  might  from  time  to  time  appoint,  ouring  tiie  coverture* 
by  any  writing  or  writings  under  her  hand  and  seal,  attested  by  three  credible 
witnesses,  and  she  executed  a  deed  which  recited  that  the  parties  had  there- 
unto set  their  hands  and  seals,  and  which  the  witnesses  attested  as  having 
been  tmUd  and  delivered^  this  was  a  sufficient  execution  of  the  power,  although 
the  witnesses  did  not  attest  the  fact  of  her  tiqnmg  it    Ihid. 

5.  The  authorities  upon  this  point  examined,    tbid, 

•.  Where  false  steps  are  taken  to  enhance  the  price  of  propeitj  sold  at  auction,  a 
court  of  equity  will  relieve  the  purchaser  from  the  consequences  and  injury 
caused  by  these  un£ur  means.     Veaxit  v.  WUiiaimg^  134. 
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7.  Therefore,  where  the  otnien  had  inatnicted  the  anelioneer  to  teke  $  14,500  Ibr 

the  property,  and  the  real  hida  stopped  at  $  80,000,  and  the  anctioiieer,  erat 
without  the  consent  or  knowledge  of  the  owner,  oontinned  to  make  fictitioaa 
bids  until  he  ran  it  ap  to  $40,000,  this  was  a  fraud  upon  the  purchaser.    Ibid, 

8.  These  sham  bids  could  not  hare  been  made  by  the  anctioneer  upon  his  own  ac- 

count Eren  if  they  had  been  so,  it  ia  rery  questionable  whemer  they  would 
have  been  Talid.    Aid. 

9.  Being  the  general  agent  of  the  owners,  the  latter  are  responsible  for  his  acts  if 

they  receive  the  benefit  of  them.  By-bidding  or  puffing  by  the  owners,  or 
caiued  by  or  ratified  by  them,  is  a  fraud,  and  avoids  the  ule.    Ibid. 

10.  The  sale  being  made  on  the  1st  of  January,  1836,  but  the  fraud  not  discovered 

until  1840,  and  the  bill  being  filed  in  1841,  there  is  no  sufficient  objection  to 
reliefowing  tolapeeof  time.    Ibid. 

11.  A  release  given  by  the  purchaser  to  the  auctioneer,  for  the  purpose  of  making 

him  a  competent  witness,  did  not  operate  as  a  bar  to  a  recovery  aeainat  the 
vendors.    He  would  have  been  a  competent  witness  without  it    IbuL 

12.  There  was  no  necessi^  for  making  the  anctioneer  a  defendant  in  the  suit  Ibid. 

13.  The  various  modes  of  relief  examined.    Ibid 

14.  A  deed  from  a  female  child,  just  of  age,  and  Uvinf  with  her  parents,  made  to  a 

trustee  for  the  benefit  of  one  of  thoee  parents,  founded  on  no  real  considenp 
tion,  executed  under  the  influence  of  misrepresentation  by  the  narenta,  and 
containing  in  its  preamble  a  recital  of  false  statements,  ordered  to  oe  set  aside, 
and  the  property  reconveyed  to  the  grantor.    Tcwlar  v.  Taylor^  183. 

15.  The  .principles  upon  which  a  court  of  equity  interferes  to  protect  persons  from 

nnaue  and  improper  influences  examined  and  stated.  IbuL 
15.  A  lapse  of  forty-six  years  is  a  bar  to  relief  in  equity,  although  the  creditor,  dnr- 
ins  all  that  tune,  supposed  the  debtor  to  be  insolvent  and  not  worth  pursuing, 
where  it  appears  that  for  a  considerable  portion  of  that  time  he  was  m  a  coin 
dition  to  pay,  and  the  creditor  might,  by  reasonable  diligence,  have  discovered 
it,  and  recovered  the  money  by  a  suit  at  law.    Maxweur.  Kmneti^y  210. 

17.  Where,  upon  the  case  stated  in  the  bill,  the  complainant  is  not  entiued  to  relief 

^reason  of  lapse  of  time  and  laehes  on  his  part,  the  defendant  may  demur. 

18.  Where  a  bill  was  filed  in  the  Circuit  Court  of  the  United  States  for  the  County 

of  Alexandria,  by  a  legatee,  against  the  executor  and  residuary  devisee,  pray- 
ing for  the  sale  of  the  real  estate  in  order  to  pay  legacies,  the  personal  estate 
bein^  exhausted,  it  was  not  necessaiy  to  make  a  special  devisee  of  land  in 
Yimnia,  who  resided  in  Virginia,  a  party  defendant.     West  v.  Smithy  402. 

19.  The  Orphiins'  Court  had  power  to  allow  a  commission  to  the  executor  for  pay- 

ing over  a  spedfic  legacy,  and  a  right  to  extend  this  commission  to  ten  per 
cent    Ibid. 

20.  Under  the  laws  of  Virginia,  the  executor  had  a  right  to  refrain  from  pleading 

the  stetute  of  Umitations  when  sued,  and  to  pay  a  judgment  thus  obtainea 
apinst  him.    The  judgment,  at  all  events,  must  stand  good  until  reversed. 

21.  Where  the  executor  paid  legades  to  persons  who  had  occupied  property  which, 

it  was  alleged,  belonged  to  the  deceased,  and  the  occupiers  claimed  to  hold  it 
in  conseouence  of  an  uninterrupted  possession  of  twenty  years,  the  justice  of 
their  cUum  could  not  be  tried  in  a  collateral  manner,  by  objecting  to  this 
item  of  the  executor's  account,  on  the  eround  that  he  should  have  set  iq>  the 
claim  for  rent  in  set^ofi*  to  the  legacy.    Ibid. 

22.  A  merchant  who  owed  debts  upon  his  own  private  account,  and  was  also  a 

partner  in  two  commercial  houses  which  owed  debta  upon  partnenhip  ac- 
count, executed  a  deed  of  trust  contalninff  the  foDowing  provisions,  viz. :  — 

23.  It  recited  a  relinquishment  of  dower  by  his  wife  in  property  previously  sold 

and  in  the  property  then  conveved,  and  also  a  debt  due  to  the  daughter  of  the 
mntor,  which  was  still  unpaid,  and  then  proceeded  to  declare  toat  he  wise 
mdebted  to  divers  other  persons  residing  in  different  parts  of  the  United 
States,  Uie  names  of  whom  he  was  then  unable  to  specify  particularly,  sod 
that  the  trustee  should  remit  from  time  to  time  to  Alexander  I^eill,  of  the  first 
moneys  arising  from  sales,  until  he  shall  have  remitted  the  sum  of  $  15,000, 
to  be  paid  by  the  said  Neill  to  the  creditors  of  the  said  grantor,  whose  de- 
mands shall  then  have  been  ascertained;  and  if  sucb^ demands  shall  exceed 
the  sum  of  $  15,000,  then  to  be  divided  amongst  such  creditors  pari  jmissm; 
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and  out  okT  farther  remittttieef  ah&n  wbs  to  be  peid  the  enm  of  $12/XN)  to  Uf 
wife  M  a  oompensatioii  for  her  reUnqnithment  of  dower,  and  next  the  debt 
doe  to  his  daughter,  and  after  that  the  moneyi  anting  finom  further  aales  were 
to  be  applied,  to  the  payment  of  all  the  orediiorB  of  the  grantor  whose  demands 
ahall  then  have  been  ascertained.  In  case  of  a  sniplna,  it  wae  to  rerert  to  the 
grantor.    MwrrUl  y.  Neill,  414. 

9i.  Tm  constmction  of  this  deed  mnst  be,  that  the  grantor  intended  to  proTide  for 
his  private  creditors  only  oat  of  this  fond,  leanng  the  partnership  creditors  to 
be  paid  oat  of  the  partnership  fnnds.    Bnd, 

89.  Under  the  deed,  it  waa  the  du^  of  the  trnafeee  to  diTide  the  fint  $  15,000 
amongst  the  private  creditors  of  the  grantor,  and  exdude  from  all  participa- 
tion therein  the  creditors  of  the  two  commercial  houses  with  which  the  grantor 
was  connected ;  next  to  par  the  debts  due  to  the  wife  and  daughter ;  then  to 
pay  in  full  the  private  creditors,  or  divide  the  amount  amongst  them,  propor- 
tionally.   Ibid, 

S6.  The  rule  is,  that  partnership  creditors  shall,  in  the  first  instance,  be  satisfied 
ftom  the  partnership  estate ;  and  separate  or  private  creditors  of  the  individ- 
ual partners  from  tne  sepamto  and  private  estate  of  the  partners,  with  whom 
they  have  made  private  and  individual  contracts;  and  that  the  private  and 
faidividual  property  of  Uie  partners  shall  not  be  applied  in  extingiushment  of 
partnership  debts,  until  the  separate  and  individual  oreditors  of  me  respective 
_partner8  shall  be  paid.    Jfnd, 

37.  lie  American  and  English  cases  respecting  this  rule  examined.    Ibid, 

58.  Kary  Clarke  devised  to  Benjamin  Moore  and  Charity,  his  wife,  and  Elisabeth 

M&unsell,  and  their  heirs  for  ever,  as  joint  tenants,  and  not  as  tenants  in  com- 
mon, *'all  that  part  of  my  said  farm  at  Greenwich  aforesaid,  called  Chelsea, 
&C.,  to  have  and  to  hold  the  said  hereby  devised  premises  to  tiie  said  Benja- 
min Moore  and  Charity,  his  wife,  and  Elizabeth  MAunsell,  and  to  the  survivor 
or  survivors  of  them,  and  to  the  heirs  of  such  survivor,  as  joint  tenants,  and 
not  as  tenants  in  common,  in  trust,  to  receive  tiie  rents,  issues,  and  profits 
thereof,  and  to  pav  the  same  to  Thomas  B.  Clarke,  ^.,  during  his  natural 
life,  and  from  and  after  the  death  of  Thomas  B.  Clarke,  in  further  trust,  to 
convey  the  same  in  fee  to  the  lawftil  issue  of  the  said  Thomas  B.  Clarke,  liv- 
ing at  his  death"  Under  this  devise,  the  firstborn  child  of  Thomas  B. 
Clarke,  at  its  birth,  took  a  vested  estate  in  remainder,  which  opened  to  let  in 
his  other  children  to  the  like  estate,  as  they  were  successively  bom,  and  such 
Tested  remainder  became  a  fee  simple  absolute  in  the  children  living,  on  the 
death  of  their  father.     WtUiamKn  v.  Bemf,  496. 

59.  The  acts  of  the  Legislature  of  New  York  passed  for  the  relief  of  Thomas  B. 

Clarke  show  that  he  was  made  the  trustee  of  the  property  devised,  to  sell  or 
mortgage  a  part  of  it,  with  the  assent  or  appointment  of  the  Chancellor.  Ibid. 
80.  His  obOgation  was  to  account  annually  for  the  proceeds  of  every  side  or  mort- 
gage which  might  be  made,  and  it  was  his  right  to  use  the  interest  of  the 
Jfrindpal  for  himself  and  for  the  education  and  maintenance  of  his  children. 
bid. 
31.  The  acts  of  the  Legislatnre  discharged  the  trustees  named  in  the  devise,  what- 
ever may  have  been  their  estete  in  the  land  under  it,  but  did  not  vest  an  es- 
tate in  fee  in  Thomas  B.  Clarke.    Ibid. 

82,  The  acts  of  the  Legislature  for  the  relief  of  Clarke  are  private  acts.    They 

provide  tiiat  the  Chancellor  may  act  upon  them  summarily,  npon  the  petition 
of  Clarke,  npon  which  orders  are  given,  as  contradistinguished  from  decrees 
in  suits  by  bill  filed.  The  last  are  judgments  upon  the  matters  in  contro- 
versy between  the  parties  before  the  court.  The  other  are  orders  in  con- 
formity with  a  legislative  act  in  a  particular  case.  Whatever  the  Chancellor 
does  in  either  case,  he  does  as  a  court  of  chancery.  It  will  stand  when  it  has 
been  done  within  the  jurisdiction  conferred  by  the  private  act,  until  it  has  been 
set  aside  upon  motion,  as  his  decrees  in  suits  upon  bill  filed  do,  until  they  have 
been  set  aside  by  a  bill  of  review.    Ibid. 

83.  In  such  a  case  the  court  will  not  deviate  firom  the  letter  of  the  act,  nor  make  an 

order  partly  founded  upon  its  original  jurisdiction,  and  partiy  upon  the  stat- 
ute. It  cannot  confound  its  original  jurisdiction  in  a  suit  with  tne  powers  it 
may  be  authorixed  to  execute  by  petition,  either  in  a  public  act  giving  statu- 
tory jurisdiction  to  the  court,  to  be  exercised  summarily  upon  petition,  or  in 
a  private  act  providing  for  rcliff  in  a  particular  case,  which  is  to  be  canned  out 
by  the  same  mode  of  procedure.    Ibtd. 
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84.  In  these  acts  for  the  relief  of  Clarice,  what  the  Chancellor  can  do  is  precisely 
stated.  No  aathority  was  eiyen  to  him,  in  giving  his  assent  to  Clarke's  mak- 
ing sales  of  any  part  of  uie  derised  premises,  to  order  that  Clarke  might 
make  sales  of  an^  portion  of  it,  in  pavment  and  satisfaction  of  any  debt  or 
debts  due  and  owmg  by  Clarke,  npon  a  yaluation  to  be  agreed  npon  be- 
tween him  and  his  respective  creditors.  Or  that  Clarke  might  take  the 
money  arisipg  from  the  sales  of  the  premises,  and  apply  the  same  to  the 

Sayment  of  his  debts,  investing  the  surplus  only  in  such  manner  as  he  may 
eem  proper  to  yield  an  income  for  the  maintenance  and  support  of  his 
fiunily.  This  was  not  an  exercise  of  jurisdiction,  but  an  order  out  of  and 
^beyond  it.  Rid. 
SS.'^ese  were  private  acts  for  the  alienation  of  land,  to  be  made  with  the  assent 
of  the  Chancellor,  that  there  might  be  an  assurance  by  matter  of  record,  under 
his  sanction,  of  a  transfer  of  the  property  to  such  as  might  become  purchas- 
ers from  Clajke.    lUd. 

86.  Neither  orders  summarily  given  upon  petition  in  chancery,  nor  decrees  in  suits 

upon  hill  filed,  ca^  he  summarily  reviewed  as  a  whole  in  a  collateral  way. 

87.  But  it  is  a  well-settled  rule  in  jurisprudence,  that  the  jurisdiction  of  any  court 

exercising  authority  over  a  subject  may  be  inquired  into  in  every  other  court, 
when  the  proceeding  in  the  former  are  relied  upon,  and  brought  before  the 
latter,  by  a  party  claiming  the  benefit  of  such  proceedings.    Ibul, 

88.  The  rule  applies  to  the  case  in  hand,  though  it  may  have  been  decided  by  the 

highest  tribunal  in  New  York,  that  the  Chancellor  had  jurisdiction,  under  the 
acts  for  the  relief  of  Clarke,  to  give  the  order  permitting  him  to  sell  the  prop- 
erty to  his  creditors,  in  payment  of  his  debts,  ror  though  this  court  will  recog- 
nise as  a  rule  for  its  judgments  the  decisions  of  the  highest  courts  of  the 
States  relative  to  real  property  as  a  part  of  the  local  law,  it  does  not  recognixe 
as  in  any  way  binding  upon  them^  as  a  part  of  the  local  law,  the  decisions  of 
the  State  courts  upon  private  acts  of  any  kind,  or  such  of  them  as  provide  for 
the  alienation  of  private  estates,  by  particular  persons,  with  the  sanction  of  a 
court  or  of  the  Chancellor.  Decisions  upon  private  acts  form  no  part  of  the 
local  law  of  real  property.  They  concern  only  those  for  whose  benefit  they 
are  made,  and  can  be  no  rule  for  any  other  case.    Jhid. 

89.  This  court  decides  that,  under  the  acts  of  New  York,  the  Chancellor  had  not 

the  jurisdiction  to  give  an  order,  permitting  Clarke  to  convey  any  part  of 
tiie  devised  premises  in  satisfaction  of  his  debts,  and  that  neither  De  Gmsse, 
nor  his  alienee,  Berry,  can  derive  from  the  order  of  the  Chancellor,  or  from 
the  conveyance  by  Clarke  to  De  Girasse,  any  title  to  the  premises  in  dispute. 
Ilnd. 
40  Sale  is  a  word  of  precise  legal  import,  both  at  lew  and  in  equity.  It  means 
a  contract  between  parties  to  take  and  to  pass  rights  of  property  for  money, 
which  the  buyer  pays  or  promises  to  pay  to  the  seller  tor  the  thing  bought 
and  sold.    Iwd. 

41 .  A  sale  ordered,  decreed,  or  permitted  by  a  chancellor,  subject  to  the  approval 

of  a  master,  requires  the  master's  approval,  and  confirmation  by  the  court, 
before  a  purchaser  can  have  a  legal  title  to  the  estate  that  he  means  to  buy 
or  has  bid  for  under  the  decree  of  the  court.    lUd. 

42.  In  any  sale  under  a  decne  or  order  in  chancery,  the  purchaser,  before  he 

pays,  his  money,  must  not  only  satisfy  himself  tliat  the  title  to  the  property 
to  De  sold  is-  good,  but  he  must  take  care  that  the  sale  has  been  made  accord- 
ing to  the  decree  or  order.    Und, 

43.  If  he  takes  under  an  imperfect  sale,  he  must  abide  the  consequence.    Ibrd. 

44>  The  sale  in  this  instance  by  Clarke  to  De  Grasse,  if  it  were  otlienK'ise  good, 
*    which  it  is  not,  would  be  a  nullity,  for  it  wants  the  approval  by  the  niflKter 
to  whom  the  execution  of  the  order  was  confided  by  the  Chancellor.    Ibid. 

45.  Nor  was  Clarke's  sale  to  De  Grasse  a  judicial  sale.    By  judicial  vale  is  meant 

one  made  under  the  process  of  a  court,  having  competent  authority  to  order 
it,  by  an  officer  legauv  appointed  and  commissioned  to  sell.    Ibid. 

46.  In  order  that  the  sale  \>y  Clarke  to  De  Grasse  should  be  a  judkial  sale,  it  was 

requisite  that  the  Chancellor  should  have  had  the  authority  to  direct  a  sale 
of  the  premises  to  his  creditors  for  their  demands,  and  that  it  should  have 
been  approved  by  tiie  master  in  the  way  the  order  directed  it  to  bo  done 
Ibid. 
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47.  The  drcumstance,  Aat  tlie  defendants  paid  to  the  grantees  of  Geoige  De 

Grasse  a  Talaable  consideration  for  the  premises  in  dispute,  does  not  gire 
them  a  yalid  title  against  the  plaintiffs.  WUUamaon  y.  IriA  Pretbytenan 
Ckmgregaiion^  565. 

48.  Under  ttie  acts  of  ihe  Legislature  of  New  York  for  the  relief  of  Thomas  B. 

Clarke,  the  Chancellor  htd  no  authority  to  order  that  die  trustee  might  make 
a  couTeyance  of  any  part  of  the  premises  devised  for  a  precedent  debt  due  by 
the  trustee  to  his  erantee.     WUUamton  t.  BaU^  566. 

49.  The  deed  executed  by  Clarke  to  Chrystie  in  this  case  was  not  made  in  the  duo 

execution  of  the  power  and  authority  to  sell  and  conrey,  Aongh  approved  by 
the  master  in  conformi^  with  the  Chancellor's  order,  it  not  having  been 
within  the  Chancellor's  jurisdiction  to  order  that  the  trustee  might  make  a 
conveyance  of  the  premises  to  a  creditor  in  payment  of  the  debt.    Ibid. 

50.  Although  the  defendant  in  this  case  may  have  paid  to  such  a  grantee  a  valua- 

ble consideration,  yet  he  cannot  be  said  to  have  acquired  any  title  against  the 
plaintiffs ;  inasmuch  as  Clarke  had  no  lawful  authori^to  convey  to  his  gran- 
tee, that  grantee  had  no  right  to  convey  to  another,    ibid. 

51.  Some  of  the  distinctions  stated  between  bilk  of  review,  of  revivor,  and  supple- 

mental and  original  bills.    Kenned^  v.  Georgia  Bank,  586. 
59.  A  decree  for  a  sale,  nuule  with  the  approlmdon  of  counsel  filed  in  court,  re- 
moves all  preceding  technical  objections.    Ibid, 

COMMERCIAL  LAW. 

For  cases  relating  to  Partnership  see  the  title  of  **  Chahobkt." 
1.  The  sixteenth  section  of  the  act  of  Congress,  passed  on  the  18th  of  February, 
1793,  entitled  **  An  act  for  enrolling  and  licensing  ships  or  vessels  to  be  em- 
ployed  in  the  coasting  trade  and  fisheries,  and  for  regulating  the  same,"  (1 
Stat  at  Lar^,  305,)  prescribes  the  manner  in  which  foreign  merchandise 
shall  be  specified  in  die  manifest  of  a  vessel  going  coastwise,  and  imposes  a 
pecuniary  penalty  upon  the  master  for  failing  to  comply  with  it ;  but  does 
not  forfeit  the  goods.  ZJmted  States  v.  Cbrr,  1. 
S.  The  forfeiture  provided  in  the  seventeenth  section  was  intended  to  apply  to 
cases  where  the  foreign  merchandise  was  not  included  at  all  in  the  manifest, 
and  not  to  cases  where  it  was  included  in  fact,  although  not  with  l^al  precis- 
ion, and  where  there  was  no  bad  faith.    Ibid. 

3.  By  the  statutes  of  Mississippi,  die  holder  of  an  inland  bill  of  exchange  is  en- 

titled to  recover  of  an  indorser  the  amount  due  on  the  bill,  with  interest,  up- 
on giving  the  customaiy  proof  of  defiuilt  and  nodce.  A  protest  is  necessary 
only  for  the  purpose  of  enabling  him  to  recover  the  five  per  cent,  damages 
given  by  the  act.     Watixer  v.  Tupper^  2234. 

4.  The  case  of  Bailey  v.  Dozier  (6  Howard,  23)  confirmed.    Rid. 

5.  Where  personal  property  is,  finom  its  character  or  situation  at  the  dme  of  die 

sale,  incapable  of  actual  delivery,  the  deliveiy  of  the  bill  of  sale,  or  other  ev- 
idence of  tide,  is  sufficient  to  trantfer  the  property  and  possessJon  to  the  ven- 
dee.    Gibmn  v.  StevenSy  384. 

6.  Where  articles  of  commerce  were  purchased  in  die  State  of  Indiana,  and  the 

vendors,  in  whose  warehouses  they  were  lying,  gave  a  written  memorandum 
of  the  sale,  widi  a  receipt  for  the  money,  and  an  engagement  to  deliver  them 
on  board  of  canal-boats  soon  after  the  opening  of  canal  navigation,  these  doc- 
uments transferred  the  property  and  the  possession  of  the  articles  to  die  pur> 
chasers.    Ibid. 

7.  These  documents,  being  indorsed  and  delivered  to  a  merchant  in  New  York, 

in  considei^on  of  aovanoes  of  money  in  the  usual  course  of  trade,  transfer- 
red to  him  the  lesal  tide  and  constructive  possesion  <^  the  pronerty.    JW. 

8.  Therefore  an  attachment  subsequendy  issued,  at  the  instance  or  a  creditor  of 

the  original  purchasers^  which  was  levied  upon  the  property  in  question,  could 
not  be  maintained.    Ibid. 

9.  This  court  will  judicially  recognise  this  branch  of  trade.    It  has  existed  long 

enough  to  assume  a  reffular  form  of  dealing,  and  its  ordinaiy  course  and 
usages  are  now  publicly  known  and  understood.    Ibid, 

10.  The  New  York  merchant  stood  in  die  position  of  an  actual  purchaser  to  the 

extent  of  his  advances,  and  not  in  tmit  of  a  factor  who  had  made  advances 
upon  goods  in  his  possession.    Ibid. 

11.  A  guarantee'  by  the  first  sellers  that  the  arddes  should  pass  inspection  did  not 
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diftoge  the  oiigiiuu  sale  into  an  execatorr  contnct    It  was  nodiSqg  man 
tfian  the  usual  wanaatj  of  the  soandness  of  ihe  goods  sold.    Ibid. 

If »  Where  a  numnfactiirer  apon  the  npper  waters  of  the  Potomac  shipped  fi?e 
handled  kegs  of  nails  to  Alez&ndna,  taking  from  the  master  of  the  canal- 
hoat  a  receipt  sayins  that  the  nails  were  ^  to  be  deliyered  to  Fowle  ft  Sons 
in  Alexandria,  for  the  use  of  Robert  Gilmor  of  Baltimore  "  and  on  the  same 
day  sent  a  letter  to  the  consignees,  advising  &em  tfiat  the  goods  were  con- 
signed for  the  nse  of  Gilmor,  snch  delivery  and  biU  of  lading  operated  as  a 
transfer  of  the  legal  title  to  Gilmor,  who  was  in  fact  the  consignor.  Oroct  r. 
Brim,  499. 

18.  The  effbct  of  a  consi^ment  of  goods,  ^nerally,  is  to  rest  the  property  in  the 
"  '  )  bill  of  Tadin|r  is  special  to  deliver  the  eoods  to  A  for 


consignee ;  bnt  if  the  1  &        • 

the  nse  of  B,  the  proper^  vests  in  B,  and  the  action  most  be  bronght  in  his 

name  in  case  of  loss  or  cfamage.    Und. 

14.  Therefore,  the  kegs  of  nails  in  the  hands  of  Fowle  &  Sons  were  not  subject  to 

an  attachment  by  the  creditors  of  the  mannfactarer ;  nor  had  Fowle  &  Sons 
any  valid  lien  npon  them  for  previoas  advances  to  him.  The  title  to  the  naUa 
had  passed  to  Gilmor  before  they  came  into  the  possession  of  Fowle  &  Sona. 
Ibid. 

15.  In  this  case  the  mannfactarer  acted  bond  fidt^  in  the  transfer  of  Ae  goods,  for 

the  purpose  of  secarin^  a  preexisting  debt  to  Gilmor.  This  bein^  so,  there 
was  no  necessity^  for  Gilmor's  expressing  his  assent  to  the  transfer,  m  order  to 
the  vesting  the  title.    The  mannfactarer  was  a  competent  witness.    Ibid. 

CONSTITUTIONAL  LAW. 
1.  A  tax  imposed  by  a  State  npon  all  money  or  exchange  brokers  is  not  void  for 

repognance  to  tfaye  eonstitational  power  of  Congress  to  r^;nlate  commeroo. 

lidhan  v.  Lommatta,  73. 
9.  Foreign  bills  of  exchange  are  instruments  of  commerce,  it  is  true ;  but  so  also 

are  the  products  of  agriculture  or  manufactures,  over  which  the  taxing  power 

of  a  State  extends  until  they  are  separated  from  the  general  mass  of  propeitj 

by  becoming  exports.    Ibid. 
8.  A  State  has  a  right  to  tax  its  own  dtisens  for  the  prosecution  of  any  particalar 

business  or  profession  within  the  State. 

4.  Banks  deal  in  bills  of  exchange,  and  this  court  has  recognised  the  power  of  a 

State  to  tax  banks,  where  there  is  no  danse  of  exemptiott  in  their  charters. 
Ibid. 

5.  This  court  refrains  from  expressing  an  opinion  as  to  the  right  of  State  legisla- 

tion to  compel  foreign  creoitors,  in  all  cases,  to  seek  their  remedy  against  the 
estates  of  decedents  in  the  State  courts  alone,  to  the  exclusion  of  the  juris- 
diction of  the  courts  of  the  United  States.     WilliamM  v.  Benedki,  107. 

6.  In  1899,  the  Legislature  of  Virginia  passed  an  ucX  appointing  five  conunisaion- 

em  to  raise  by  way  of  lottcir  or  lotteries  the  sum  or  8  30,000  for  the  benefit  of 
the  Fauquier  and  Alexandria  Turnpike  Road  Company.  Two  of  the  com- 
jnissioners  declined  to  act,  and  the  remaining  three  took  no  steps  to  execute 
the  power  for  a  long  time.    PhaUn  v.  Vvrgimia,  163. 

7.  On  the  95th  of  Febmarv,  i834,  the  Leeislature  passed  an  act  for  the  suppres-. 

sion  of  lotteries,  which  prohibited  all  lotteries  and  sale  of  lottenr-tickeu  aAer 
the  1st  of  January,  1837,  saving,  however,  contractt  already  made  which  were 
by  their  terms  to  extend  beyond  the  1st  of  January,  1837,  or  contracts  here-, 
after  to  be  made  under  any  existing  law,  which  were  to  extend  beyond  that 
day.    These  were  permitted  to  go  on  until  the  1st  of  January,  1840.    Ibid, 

8.  On  the  11th  of  March,  1834,  the  Legislature  passed  an  act  appointing  two 

con!km)ssionerB  in  the  place  of  the  two  who  had  declined  to  act.    Ibid. 

9.  On  the  19th  of  Beoemoer,  1839,  Aese  commissioners  entered  into  a  oontnct 

with  certain  persons,  authorizing  these  persons  to  draw  as  many  lotteries  as 
they  might  thiok  proper,  without  limitsc^on  as  to  time,  upon  the  payment  of 
a  certain  sum  per  annum  to  the  oommisAoners.    Ibid 

10.  The  right  to  draw  lotteries  under  the  act  of  1829  is  not  a  oontract  the  obliga- 

tions of  which  were  impaired  by  the  act  of  1834.    Ibid. 

11.  It  may  be  doubted  whether  it  constitutes  a  contract  at  all.    But  if  it  was  a  con- 

tract, it  was  not  unlimited  as  to  time,  and  the  act  of  1834,  allowing  the  grant 
to  continue  fbr  a  certain  time,  stands  upon  the  same  ground  as  acts  of  limita- 
tion and  recording  acts,  which  diis  court  has  said  a  State  has  a  right  to  pass. 
IM. 
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12.  The  privilege  gnnted  by  tae  act  of  1829  had  become  obsolete  from  non-user, 

and  the  act  of  1834,  appointing  two  commisbionera,  did  not  fhilv  revive  it,  be- 
cause the  two  acts  of  1834  most  be  taken  together  \  and  the  limitation  con- 
tained in  one  most  apply  to  the  other.    Ibtd, 

13.  The  conrts  of  Virginia  nave  so  construed  these  statates,  and  this  ooort  adopts 

their  construction.    Ibid. 

14.  The  act  of  Congress  which  restrains  the  Circuit  Courts  from  taking  cognizance 

of  any  suit  to  recover  the  contents  of  a  chose  in  action  brought  by  an  as- 
signee, when  the  original  holder  could  not  have  maintained  the  suit,  u  not 
inconsistent  with  the  third  article  of  the  Constitution  of  the  United  States, 
which  eives  to  the  judicial  power  cognizance  over  controversies  between  citi- 
zens of  different  Sutes.    Sheldon  v.  Sill,  441. 

15.  By  a  law  of  the  State  of  Louisiana,  every  person  not  being  domiciliated  in 

that  State,  and  not  being  a  citizen  of  any  State  or  Territory  in  the  Union, 
who  shall  be  entitled,  whether  as  heir,  legatee,  or  donee,  to  the  whole  or  any 
part  of  the  succession  of  a  person  decesSed,  shall  pay  a  tax  to  the  State  of 
ten  per  cent,  of  the  value  thereof.    MjUfor  v.  Grima,  490. 

16.  This  law  is  not  repugnant  to  the  Constitution  of  the  United  States.    Und. 

CONSTRUCTION. 

Of  Statutes.    See  Stattttbs. 
Of  Deeds.    SeeDsBDS. 
Of  Wills.    See  Chah^brt. 

DEEDS,  CONSTRUCTION  OF. 
See  JuBT.    Chakcebt. 

1.  Where  a  power  of  attorney  authorized  the  agent "  to  contract  for  the  sale  ofj 

and  to  sell,  either  in  whole  or  in  part,  the  lands  and  real  estate  so  purchased," 
and  "  on  such  terms  in  all  respects  as  he  shall  deem  most  advantageous,"  and 
"  to  execute  deeds  of  conveyance  necessary  for  the  full  and  perfect  transfer  of 
all  our  respective  ri^ht,  title,  Sue,  as  sufficiently  in  all  resects  as  we  ourselves 
could  do  personally  in  the  premises,'*  these  expressions,  aided  by  the  situation 
of  the  parties  and  the  property,  the  usages  of  ^  the  country  on  such  subjects, 
the  acts  of  the  parties  themselves,  and  any  other  circumstance  having  a  legal 
bearing  upon  the  question,  must  be  construed  as  giving  to  the  agent  the  power 
to  enter  into  a  covenant  of  seizin.    Le  Boy  v.  B^ard,  451. 

2.  Some  of  the  general  rules  stated  for  the  construction  of  powers.    Ibid. 

DUTIES. 

See  FivBS,  Pbitaltibs,  abd  Fobvbitvbxs. 

EJEOTBCENT. 

1.  Where  a  testator  made  certain  devises  to  his  two  grandchildren,  ^provided,  and 

the  levies  herein  .before  devised  are  upon  this  special  condition,  tiiat,  if  both 
my  said  grandchildren  shall  happen  to  die  under  age  and  without  ftn;|^  lawful 
issue,  then  it  is  mv  \n\\  that  tnree  fourth-parts  shall  be  equally  divided  be- 
tween Sarah  Smallwood  and  others  "  &c.,  and  the  two  grandchildren  lived 
many  years  after  they  arrived  at  fall  age,  and  then  both  died  without  issue, 
the  devise  over  to  Sarah  Smallwood,  &c.,  never  took  effect,  because  the  two 
grandchildren  both  arrived  at  full  age.    Doe  v.  Waison,  263. 

2.  The  plaintiffs  below  having  claimed  the  whole  as  the  heirs  of  Sarah  Small- 

wood,  the  court  instructed  the  jury  that  they  could  not  recover.  But  the 
plaintiffs  below  claimed,  in  this  court,  tliat  Uiey  were  entitled  to  recover  a 
part,  because  they  were  a  portion  of  the  heirs  of  the  two  grandchildren.  This 
point  was  pot  made  in  the  court  below,  and  therefore  cannot  be  made  here. 

3.  The  Supreme  Court  of  Pennsylvania  decided,  with  regard  to  this  very  will,  that 

the  devise  over  to  Sarah  Smallwood  never  took  effect  This  decision  was 
made  in  1795,  and  the  acquiescence  of  half  a  century  would  seem  to  close  all 
litigation  under  the  will.  But  even  if  it  did  not,  this  court  is  of  the  same 
opinion.    Ibid 

EXECUTORS  AND  ADMINISTRATORS. 
1.  The  laws  of  Mississippi  direct  that,  where  the  insolvency  of  the  estate  of  a  de- 
ceased person  shall  be  reported  to  the  Orphans*  Courts  that  court  shall  order 
a  sale  of  the  property,  and  distribute'  the  proceeds  thereof  amongst  the  credi- 
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ton  pro  ratOj  and  that  in  the  mean  time  no  ezecation  shall  ianie  npon  tijadg- 
ment  obtained  a^painit  snch  insoWent  estate.     WiOiamM  t.  Bmediet,  107. 

S.  A  judgment  obtained  a^nst  the  idministrator  b^tre  the  dedaration  by  die 
Orp^uiB'  Coort  of  the  inBolyencr  of  the  estate,  is  not,  npon  tiut  account,  eoti- 
tlea  to  a  preference ;  hot  mnst  snare  in  the  eeneral  distribution.    Ibid, 

8.  The  assent  of  an  executor  mnst  be  obtained  before  a  legatee  can  take  posses- 
sion of  a  legacy.  Bat  this  assent  mar  be  implied,  and  an  assent  to  the  inter- 
est to  the  tenant  for  life  in  a  chattel  mnres  to  rest  the  interest  of  the  remain- 
der. Therefore,  where  a  bill  averred  the  possession  of  the  sabject  of  the  leg- 
acy by  the  life-tenant  in  pursuance  of  the  bequest  in  the  will,  and  this  bill  was 
demurred  to,  it  is  sufficient  to  raise  a  presumption  that  the  possession  was 
taken  with  the  assent  of  the  executor.    McCUmahan  r.  DaoUj  170. 

4.  By  the  laws  of  Vii^^ia,  where  there  is  a  tenancy  for  life  in  a  slave,  with  re- 

mainder to  the  wife  of  another  perMm,  the  interest  of  the  husband  in  the  wife's 
remainder  is  placed  upon  the  rooting  of  an  interest  in  a  chose  hi  action.  If, 
therefbre,  he  survives  the  wife,  he  may  reduce  the  property  into  possession  at 
the  expiration  of  the  life  estate ;  but  if  he  be  dead  at  such  expiration,  the 
proper^  survives  to  the  wife,  and  on  her  death  passes  to  her  legal  representa- 
tive as  nart  of  her  assets.    IbitL 

5.  Query,  wnether  &e  husband  or  his  personal  representative  is  not  bound  to  ad- 

minister upon  the  wife's  estate,  before  bringmg  suit  to  reoover  property  so 
situated  in  the  State  of  inig:inia.    Rid, 

6.  Where  there  was  no  direct  or  positive  averment  that  the  defendants,  or  eidier 

of  them,  had  any  interest  in  ttie  property  claimed,  or  that  it  was  in  their  pos- 
session, no  ground  of  relief  against  those  parties  was  shown,  and  tibe  rig^  to 
a  discovery,  as  incidental  thereto,  failed  also.    Ibid, 

7.  The  Orphans'  Court  of  Alexandria  had  power  to  allow  a  commission  to  the 

executor  for  paying  over  a  specific  legacy,  and  a  right  to  extend  this  commis- 
sion to  ten  per  cent     Wett  v.  Smithy  402. 

8.  Under  the  laws  of  Yiivinia,  the  executor  had  a  right  to  refrain  from  pleading 

the  statute  of  limitations  wben  sued,  and  to  pay  a  judgment  thus  obtained 
against  him.    The  judgment,  at  all  events,  must  stand  good  till  reveised. 

9.  Where  the  executor  paid  legacies  to  persons  who  had  occupied  i>roperty  wfaidi, 

it  was  alleged,  belonged  to  the  deceased,  and  the  occupiers  claimed  to  hold  it 
in  consequence  of  an  uninterrupted  possession  of  twenty  years,  the  justice  of 
their  chum  oould  not  be  tried  in  a  collateral  manner  bv  objecting  to  this  item 
of  the  executor's  account,  on  the  eround  that  he  should  have  set  up  ^tt  claim 
for  rent  in  set-off  to  the  legacy.    Ibid. 

PI13ES,  PENALTIES,  AND  FOBFEITUBES. 

1.  The  sixteenth  section  of  the  act  of  Ck>ngress,  passed  on  die  18di  of  Febniaiy, 
1793,  entitled  "An  act  for  enrolling  and  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade  and  fisheries,  and  for  resulating  the  same," 
(1  Stat,  at  Larse,  305,)  prescribes  the  manner  in  which  foreign  merchandise 
shall  be  spediBed  in  the  manifest  of  a  vessel  going  coastwise,  and  imposes  a 
pecnniaiy  penal^  upon  the  master  for  failing  to  comply  with  it ;  but  does  not 
forfeit  the  goods.     United  States  v.  Cbrr  et  a/.,  1. 

S.  The  forfeiture  provided  in  the  seventeenth  section  was  faitended  to  applrto 
cases  where  the  foreign  merchandise  was  not  included  at  all  in  the  maniiesty 
and  not  to  cases  where  it  was  included  in  fisct,  although  not  with  legal  precis- 
ion, and  where  there  was  no  bad  fitidi.    Ibid. 

8.  In  this  case,  the  court  below  instructed  flie  jury,  Aat,  If  tfie  goods  were  fkmndn- 
lently  entered,  it  was  no  matter  itf  ^rbose  possession  they  were  when  seised, 
or  whether  the  United  States  had  made  an  election  between  the  penalties,  and 
that  the  forfeiture  took  place  when  the  fraud,  if  any,  was  committed,  and  the 
seller  of  the  goods  could  convey  no  title  to  the  purchaser.  OaidweU  v.  IMUed 
5eafsi,366. 

4.  This  instruction  was  right  in  respect  to  the  sixty-eigh A  section  of  the  act  of 
1799  (1  Stat,  at  Laive,  677),  as  the  penal^  is  the  finieitnre  of  Ae  goods  wiA- 
Mtf  an  alternative  of  their  eo/ue,  but  wrong  as  Ae  faMtruetion  applies  to  die 
iixty-sixth  section  of  the  same  act,— as  the  fbrfeitnre  under  it  is  ettfaer  the 
goo^  or  their  value.    Ibid, 

ft.  IJnder  the  sixty-eighth  section,  the  finfbitnre  is  die  natntofytnaste  of  ri^t  to 
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the  goods  at  the'time  the  offence  is  committed.  The  title  of  the  United  States 
to  the  goods  forfeited  is  not  consummated  until  after  judicial  condemnation, 
but  the  right  to  them  relates  backwards  to  the  time  the  offence  was  committed, 
80  as  to  avoid  all  intermediate  sales  of  them  between  the  commission  of  the 
offence  and  condemnation.    Ibid. 

6.  But  under  the  sixty-sixth  section  of  the  act,  in  which  the  forfeiture  is  the  goods 

or  their  txduey  the  United  States  have  no  title  in  the  goods,  until  an  election 
has  been  made  either  to  recover  the  goods  or  their  value.  Therefore,  under 
that  section,  any  rights  in  the  eoods  acquired  bond  Jide  by  third  pcr&ons  in 
the  mean  time  are  protected.    Ibid. 

7.  The  claimants  prayed  the  court  to  instruct  the  jury,  that  the  United  States 

were  not  entitled  to  recover  under  the  first  and  second  counts  of  the  infor- 
mation founded  on  the  fiftieth  section,  unless  the  goods  were  unladen  and 
delivered  without  permits.  The  jury  was  told,  in  reply,— ''If  the  permits 
were  obtained  by  fraud  and  improper  means,  they  were  of  no  effect,  and  a 
mere  nullity.  The  United  States  are  entitled  to  recover,  if  the  goods  were 
imported  with  the  view  to  defraud  the  revenues."  Whether  or  not  the  per- 
mits were  obtained  by  fraud  or  improper  means  was  a  point  in  the  cause  for 
the  jury  to  decide,  and  what  the  court  said  upon  the  prayer  was  virtually 
saying  to  the  jury,  that  a  verdict  might  be  returned  upon  the  first  and  second 
counts  against  the  claimants,  and  that  they  were  liable  to  the  penalties  of 
the  act  for  unlading  goods  without  a  permit,  without  saying  if  they  thought 
that  there  was  evidence  enough  to  prove  the  fact  against  them.    Ibid. 

HUSBAND  AND  WIFE. 
See  Chamcbbt. 

INDICTMENT. 

1.  Wbere  an  act  of  Congress  declared,  that,  if  any  person  "  shall  transmit  to,  or 

present  at,  or  cause  or  procure  to  be  transmitted  to,  or  presented  at,  nnr  office 
or  officer  of  the  government  of  the  United  States,  any  deed,  power  of  attor- 
ney, order,  certificate,  reoeipr,  or  other  writing,  in  support  of,  or  in  relation  to, 
any  account  or  claim,  with  intent  to  dcfmud  the  United  States,  knowing  tlie 
same  to  be  false,  altered,  forged,  or  counterfeited ;  every  sucli  person  shall  be 
deemed  and  adjudged  guilty  of  felony,"  &c.,  —  it  was  sufficient  that  the  in- 
dictment charged  the  act  to  have  been  done  *'  with  intent  to  defraud  the 
United  States,"  without  also  charging  that  it  was  done  feloniously,  or  with  a 
"  felonious  intent."     United  States  v.'Siaats,  41. 

2.  Where  the  act  done  was  the  transmission  to  the  Commissioner  of  Pensions  of 

an  affidavit  which  was  false  in  the  facts  which  it  professed  to  narrate,  although 
'  sworn  to  by  a  person  who  really  existed,  and  the  ))erson  who  transmitted  it 

knew  that  it  was  false,  it  was  an  offence  within  tlie  meaning  of  the  act  of 
Congress.    Ibid. 

I  INSURANCE. 

1.  Where  an  action  was  brougnt  upon  a  policy  of  insurance  against  fire,  by  the 
'  assignees  of  the  person  originally  insured,  and  in  the  policy  it  was  said  tliat  it 

'  was  "  made  and  accepted  n\)on  the  representation  of  the  said  assured,  con- 

tained in  his  application  iiicrefor,  to  which  reference  is  to  be  had."  it  was 
'  proper  to  prove  by  parol  testimony  that  the  representations  alleged  to  have 

been  made  by  the  party  originally  iii^ured  were  actually  made  by  him.    C/ark 
T.  Manufacturers*  Ins.  ^b.,  235. 
t  2.  And  if  the  assignees,  by  their  acts,  adopted  these  representations  wlien  renew - 

'  ing  the  policy  from  time  to  time,  the  evidence  was  equally  admi'ssible,  be- 

cause the  siibsequent  policies  hud  reference  to  the  one  first  niaitb.    Ibid. 
1        •  3.  Therefore,  where  the  representation  upon  which  the  original  policy  was  found- 

I  ed  was,  that  "  the  picker  is  inside  of  the  building,  but  no  lamps  used  in  the 

I  picking-room,"  it  was  a  correct  instniction  to  give  to  the  jurj,  tnat  the  mje  of 

lamps  in  the  picker-room  rendereil  the  policy  void.    Tbid. 
I  4.  But  if  no  representations  were*  made  or  asked,  it  would  not  be  the  duty  of  the 

insured  to  make  known  the  ftict  that  lamps  were  iLscd  in  the  picker-room,  aJ- 
I  tliough  the  risk  might  have  Ihjcu  thereby  incrciujcd..  unless  the  use  of  them  in 

f  that  way  was  unusual.    Ibid. 

\  JURISDICTION. 

I.  The  act  of  May  31st,  1844,(5  Stat,  at  Large,  658,)  gi^es  jurisdiction  to  this 
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court  in  revenae  cases,  without  regard  to  amount,  only  where  the  judgmoit  is 
rendered  in  a  Circnit  Court  of  the  United  States.  Tnerefore,  where  the  case 
was  bronght  from  the  Coart  of  Appeals  for  the  Territory  of  Florida,  and  the 
amount  in  controTerry  did  not  exceed  one  thousand  dollars,  the  case  must  be 
dismissed  for  want  of  jurisdiction.  UhiUd  Statei  y.  Gut.  1 . 
8.  The  act  of  1824,  relating  to  certain  claimants  to  l^nds,  which  was  reyiyed  and 
reenacted  by  the  act  of  1844,  did  not  expire  in  fiye  years  from  the  passage  of 
the  act  of  1844,  so  fiir  as  regards  appeals  from  the  District  Court  to  this 
court  It  will  continue  in  force  until  all  the  appeals  regularly  brought  up 
fronf  the  District  Courts  shall  be  finally  disposed  of.  Vmled  Stalea  y.  Beit- 
dore»  Eon,  113. 
8.  Where  a  plaintiff  in  the  court  below  filed  a  petition  for  the  recoyeiy  from  the 
ddTendant  of  four  slayes,  whose  yalue  he  alleeed  to  be  S  2,700,  and  the  jury 
found  a  yerdict  for  the  plaintifr  "  for  S  1,200,  the  yalue  of  the  negro  slayes  in 
suit,**  and  the  plaintiff  thereupon  released  the  judgment  for  $1,200,  and 
the  court  adjudged  that  he  recover  of  the  said  defendant  the  said  slayes, 
die  case  is  within  the  appellate  jurisdiction  of  this  court  Bennett  y.  Butter- 
worth,  124. 

4.  The  plaintiff  ayerred  in  his  petition,  that  the  slaves  were  worth  S  2,700,  and  bj 

his  releasing  the  judgment  for  $  1,200,  the  only  question  before  tliis  court  is 
the  right  to  the  property.  And  as  the  defendant  below  prosecuted  the  appeal, 
the  plaintiff  cannot  be  allowed  to  denj  here  the  truth  of  his  own  ayeiment  of 
the  yalue  of  the  property  in  dispute.    Ifnd. 

5.  Where  it  appears  to  tnis  court,  from  affidavits  and  other  evidence  filed  by  per- 

sons not  parties  to  a  suit,  that  there  is  no  real  dispute  between  the  plaintiff 
and  defenaant  in  the  suit,  but,'  on  the  contrary,  that  their  interest  is  one  and 
the  same,  and  is  adverse  to  the  interests  of  the  parties  who  filed  Uie  affidavits, 
the  judgment  of  the  Circuit  Court  entered  projorma  is  a  nullity  and  void,  and 
no  writ  of  error  will  lie  upon  it.  It  must,  therefore,  be  disnussed.  Lord  t. 
Vecude,  251. 

6.  The  following  question,  sent  up  to  this  court  upon  a  certificate  of  divisioii  in 

opinion  between  the  judges  of  the  Circnit  Court,  -—  vis.  **  Whether,  aoconUng 
to  ^e  true  construction  of  the  Woodworth  patent,  as  amended,  the  machines 
made  or  used  by  the  defendiant  at  the  time  of  filing  the  bill,  or  eidier  of  them 
simply,  do  or  do  not  infrin^  the  said  amended  letters  patent  t  **  — :1s  a  ques- 
tion of  fact,  over  which  this  court  has  no  jurisdiction.  WSmm  ▼.  Boriiiaa, 
258. 

7.  The  inrisdiction  given  to  it  by  statute  in  certified  cases  only  extends  to  points 

of  law.    Jbid. 

8.  Courts  created  by  statute  can  have  no  jurisdiction  bat  snch  ss  the  ststote  con- 

fers.   ShMm  y.  SiB,  441. 

9.  Therefore,  where  the  third  article  of  the  Constitution  of  the  United  States  si^ 

that  the  judicial  power  shall  have  cognizance  over  controversies  between  citi- 
zens of  different  States,  but  the  act  of  Congress  restrains  the  Circuit  Courts 
firom  taking  cognizance  of  any  suit  to  recover  the  contents  of  a  chose  in  ac- 
tion brought  by  an  assignee,  when  the  ori^pmal  holder  could  not  have  main- 
tained the  suit,  this  act  of  Congress  is  not  mconsistent  with  the  Constitntion. 
Ibid:  . 

10.  A  debt  secured  by  bond  and  mortgage  is  a  diose  in  action.    lUd, 

11.  Therefore,  where  the  mortgagor  and  mortgagee  resided  in  the  same  State,  sad 

the  mortgagee  assigned  me  mortgage  to  the  citizen  of  another  State,  this  as- 
signee could  not  fite  his  bill  for  foriMlosure  in  the  Circuit  Court  of  the  United 
States.    JUd, 

12.  The  jurisdiction  of  a  chancellor  under  a  private  act  of  the  Legialatme  exam- 

ined.    Willuauon  v.  Berry,  496. 

13.  The  jurisdiction  of  this  court,  under  the  twenty-fifth  section  of  the  Judidaiy 

Act,  extends  to  a  review  of  the  judgment  of  a  State  court,  where  the  point 
involved  was  the  alleeed  violation  of  a  contract  granting  a  feny  right  oy  « 
State  to  an  individual;  but  it  does  not  extend  to  a  case  where  the  alleged  vi- 
olation of  «  contract  is,  that  a  State  has  taken  more  land  than  was  neoessarr 
for  the  easement  which  it  wanted,  and  thus  violated  the  contract  under  whicn 
the  owner  held  his  land  by  a  patent  It  rests  with  State  legislatDies  and 
State  courts  exclusively  to  protect  their  citizens  firom.  ii^jnstice  and  oppres- 
sion of  tins  description.    MiU$  y.  &.  Ckdr  Cbimfy,  569. 
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14.  This  court,  as  an  appellate  oonrt,  has  the  power  to  allow  amendjuents  po  be 

made  to  the  recora  before  it,  although  the  general  practice  has  been  to  re- 
mand the  case  to  the  Circnit  Coort  for  that  purpose.  Kennedy  y.  Gtorgia 
Bank,  586. 

15.  When  a  cause  is  brought  before  this  court  on  a  division  in  opinion  between  the 

judges  of  the  Circuit  Court,  the  poinu  certified  only  are  before  it  The  cause 
should  remain  on  the  docket  of  the  Circuit  Court,  and  at  their  discretion  may 
be  prosecuted.    Ibid. 

16.  If  the  jurisdiction  of  a  Circuit  Court  be  not  shown  in  the  proceedings  in  the 

case,  its  judgment  is  erroneous,  and  liable  to  be  reversed ;  but  it  is  not  an 
absolute  nullity.    Ibid, 

17.  But  when  an  amendment  to  the  record  was  made  by  consent  of  counsel  in  this 

court,  which  amendment  set  forth  the  jurisdiction,  a  mandate  containing  that 
amendment  ought  to  have  prevented  any  subsequent  objection  to  the  jnris- 
.  diction  in  tlie  Circuit  Court.    Ibid, 
JUBY. 

1.  The  questiouy  *«  bether  or  not  certain  acts  were  parts  of  the  official  dnty  of  pur- 
sers, was  one  of  law,  to  be  decided  by  the  court,  and  not  one  of  fact  to  be  left 
to  the  jury.     United  States  v.  BuehoMm,  83. 

5.  The  following  question  sent  up  to  this  court  upon  a  certificate  of  division  in 

opinion  between  the  judges  of  the  Circuit  Court, — vis.  "  Whether,  according 
to  the  true  construction  .of  the  Woodworth  patent  as  amended,  the  machines 
made  or  used  by  the  defendant  at  the  time  of  filing  the  bill,  or  either  of  them 
simply,  do  or  do  not  infringe  the  said  amended  letters  patent,*'-* is  a  question 
of  met,  over  which  this  court  has  no  jurisdiction.     WiUon  v.  Bonuim,  258. 

3.  It  is  the  duty  of  the  court  to  give  a  construction  to  a  deed  so  far  as  the  inten- 

tion of  the  parties  can  be  elicited  therefrom ;  but  the  doubt  in  the  application 
of  the  descriptive  portion  of  a  deed  to  external  objects  usually  aris'^s  from 
what  is  oslled  a  latent  ambi^ty,  which  has  its  origin  in  parol  testimony  and 
must  necessarily  be  solved  in  the  'same  way.  It  therefore,  in  such  cases,  be- 
comes a  Question  to  be  decided  by  a  jury,  what  was  the  intention  of  the  par- 
ties to  a  deed.    Rped  v.  Proprieton^  fc„  274. 

4.  Therefore,  there  was  no  error  in  the  following  instructions  given  by  the  court 

to  the  jury,  viz.:  —  '*^That  if  the  jury  believed  from  the  evidence,  looking  to 
the  monuments,  length  of  lines,  and  quantities,  actual  occupation,  ftc.,  that  it 
was  more  probable  that  the  parties  to  the  mortgage  intended  to^  include  there- 
in the  demanded  premises  than  otherwise,  diev  should  return  their  verdict  for 
the  tenants."  Pnd. 
9.  In  c  trial  for  a  fraudulent  entry  of  goods,  the  question  whether  the  permits  were 
obtained  by  fraud  or  improper  means  was  a  point  for  the  juiy  to  decide. 
Caidwdl  v.  UniUd  States,  366. 

LANDS,  PUBLIC. 

1.  Before  the  transfer  of  Louisiana  to  the  United  States,  the  Spanish  government 

was  accustomed  to  grant  lands  fronting  on  the  Mississipi  i  Uiver,  and  reserve 
the  lands' behind  those  thus  granted  for  the* use  of  the  front  proprietors,  who 
had  aJwavs  a  right  of  preemption  to  them.    Surqptt  v.  Lapjcpy  48. 

2.  After  the  transfer,  Congress  recognized  this  right  of  preemption  by  several  laws. 

lb'  1. 

3.  In  1S32,  Congrcsa  pnssed  an  act  (4  Stat,  at  Large,  531)  pvint^  to  the  proprie- 

tors of  any  tracts  bordering  on  a  river,  rrcck,  havou.  or  wnter-roiirse,  tfie  ri^lit 
of  preference  in  the  purchase  of  any  vacant  tract  of  lari'i  adjacent  to  and  back 
of  Iiis  own  tract,  provided  that  the  ri;^^lit  of  preOmptUin  should  not  extend  so 
far  in  depth  as  to  mclude  land.s  fit  for  cultivation  bordering  on  another  river, 
creek,  bayon.  or  water-course,  and  prov'idcd  that  all  notices  of  claims  shall  be 
entered,  and  the  money  paid  tJiereon,  at  loast  three  weeks  before  such  period 
as  may  be  dcsignatc<I  by  tlic  President  of  tlic  United  States  for  die  pubhc  sale 
of  the  lands  in  the  township. 

4.  This  last  proviso  cannot  be  conRtrucd  to  applv  to  a  township  where  the  lands 

had  already  been  exposed  to  sale  by  order  of  the  President  in  1829.  The  act 
having  been  passed  in  1832,  a  compliance  with  it  was  imposiiible,  and  it  must, 
therefore,  be  construed  as  applving  prospectively  to  those  lands  which  had  not 
been  exposed  to  public  sale.    ibid. 

6.  The  first  proviso  related  only  to  a  river,  creek,  bavou,  or  watcr-rourse  which 

54* 
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was  a  navigable  stream.  The  bayoa  in  qaestion  was  not  so,  as  is  shown  by 
the  evidence  in  the  case,  and  also  by  the  fact  that  the  sections  of  land,  as  laid 
out  by  the  pnblic  surveyor,  cross  it  When  the  surveyor  comes  to  navigable 
streams,  he  bounds  upon  the  shore,  and  makes  fractional  sections.    Und. 

6.  In  order  to  bi-ing  land  within  the  exception,  it  must  be  fit  for  cultivation,  and 

also  border  on  another  river,  ftc.  The  two  dirunutances  are  coupled  togeth- 
er, and  both  must  concur,  or  else  the  exception  does  not  apply.    lUd. 

7.  In  1824,  Congress  passed  an  act  (4  Stat  at  Large,  52),  entitled  "  An  act  ena- 

bling the  claimants  to  lands  within  the  limits  of  the  Sute  of  Missouri  and 
Territory  of  Arkansas  to  institute  proceedings  to  try  the  validity  of  their 
chums."     United  Statet  v.  Boitdori's  Hb'n,  1 13. 

8.  The  second  section  provided  that,  in  '*  all  cases,  the  party  against  whom  the 

judgment  or  decree  of  the  said  District  Court  may  be  finally  ^ven,  shall 
be  entitled  to  an  appeal,  within  one  year  from  the  time  of  its  rendition,  to  tfte 
Supreme  Court  oftne  United  States";  and  the  fifth  section  enacted  that  any 
claim  which  shall  not  be  brought  by  petition  before  the  said  courts  within  two 
years  from  the  passing  of  the  act"  or  which,  after  being  brought  before  the 
said  courts,  shall,  on  account  of  the  neglect  or  delay  of  the  claimant,  not  be 
prosecuted  to  a  final  decision  within  three  years,  shall  be  for  ever  barred.  /M. 

9.  In  1844,  Coneress  passed  another  act  (5  Stat  at  Large,  676),  entitled  **  An  act 

to  provide  for  the  adjustment  of  land  claims  within  the  States  of  Missonri, 
Arkansas,  and  Louisiana,  and  in  those  parts  of  the  States  of  Mississippi  and 
Alabama,  south  of  the  thirty-first  dLt^ret  of  north  latitude,  and  between  the 
Mississippi  and  Perdido  Rivers.**    Ihtd, 

10.  It  enacted,  **  that  so  much  of  Uie  expired  aet  of  1824  as  related  to  Ae  State  of 

Missonri  be,  and  is  hereby,  revivca  and  reCnacted,  and  continued  in  forre  for 
the  term  of  five  years,  and  no  longer;  and  the  provisions  of  that  part  of  the 
aforesaid  act  hereby  revived  and  reenacted  shall  be,  and  hereby  are,  extended 
to  the  States  of  Louisiana. and  Arkansas,  and  to  so  much  of  the  States  of 
Mississippi  and  Alabama  as  is  included  in  the  district  of  conntrr  south  of  the 
thirty-first  degree  of  north  latitnde,  and  between  the  Mississippi  and  Perdido 
Rivers."    Ilnd. 

11.  The  act  of  1824,  revived  and  reenacted  by  the  act  of  1844,  did  not  expire  in 

five  years  from  the  passage  of  the  act  of  1844,  so  far  as  regards  appeals  ^rom 
the  District  Court  to  this  court.  It  will  continue  in  force  until  all  the  appeala 
replarly  brought  up  from  the  District  Courts  shall  be  finally  disposed  of. 
Ibtd» 

12.  The  plaintiff  in  a  writ  of  right  produced  a  patent  from  the  United  States,  dated 

in  1889,  which  contained  sundry  recitals,  referring  to  titles  of  anterior  date 
derived  fi-ora  acts  of  Congress  for  the  adjustment  of  claims  to  kinds.  But  the 
patent  itself  was  issued  under  an  act  of  Congress  in  1836.  Monk  v.  Broofct, 
223. 

13.  The  defendant,  in  order  to  show  an  outstanding  title,  jrave  in  evidence  a  trea^ 

between  the  United  States  and  the  Sac  and  Fox  Indians,  in  which  this,  with 
other  lands,  was  reserved  for  the  half-breeds,  and  an  act  of  Congress  passed 
in  1834  relinquishing  the  reversionary  interest  of  the  United  States  to  theso 
half-breeds.     Ibid, 

14.  This  was  sufficient  to  sl^ow  an  outstanding  title.    Jbid. 

15.  The  recitals  in  a  patent  are  not  enough  to  show  that  the  title  is  of  an  earlier 

dfitp  than  the  patent  itself,  although  tlicy  are  evidence  for  some  purposes. 
Nor  was  it  necessary  for  the  defendant  to  show  that  any  of  the  half-breeds 
were  in  existence  at  the  time  of  the  trial.    Ibid, 

16.  A  roncc^hii^n.  having  no  defined  boundaries,  made  by  tlie  Lieutenant-Governor 

of  l'|)i>cr  Louisiana  in  1799,  but  not  surveyed,  cannot  be  considered  as  ^prop- 
erty," nnil.  13  such,  protected  by  the  courts  of  justice,  without  a  sanction  by 
the*  political  power,  under  the  third  article  of  the  treaty  with  France  made  ni 
1803.     Bissau  V.  Penrose,  317. 

17.  The  Lieutenant-Governor  of  Upper  Louisiana  had  the  authority,  as  a  snh-dele- 

pate.  to  grant  concessions,  direct  surveys,  and  place  grantees  in  posRCR«ion ; 
but  no  perfect  title  to  the  land  parsed  until  the  concession  and  a  copy  of  the 
survey  were  delivered  to  the  Iniendant-Gcneral  at  New  Orleans,  and  al?o  a 
proces-vcrb.il  aitcstinjr  the  fact  that  the  survey  was  made  in  the  presence  of 
the  commandant,  or  in  that  of  a  syndic  and  two  neighbours.  On  thc»e  the 
legal  title  was  founded,  and  then  perfected  and  recorded.    Ibid. 
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18.  The  mere  drcimuUiioe  thia  aaodiflr  pUt,  oontainiiig  diiftraift  land,  wu  upon 

the  same  sheet  of  paper  whidi  ooatained  the  gemiiiie  plat,  and  which  waa 
filed  in  the  recorder's  office,  waa  not  sofflcient  to  inTalidate  the  claim;  be- 
canse  tbe  name  of  the  claimant  waa  written  npon  the  fiuse  of  the  one  deacrib* 
ins  the  tract  claimed,  and  that  waa  the  only  one  before  the  pommisaionwi. 

19.  In  the  case  of  Stoddard  v.  Chambers,  2  Howard,  S84,  this  oonrt  decided  bj 

implication,  and  now  decides  expressly,  that  a  general  and  nnlocated  conces- 
sion, granted  by  the  Spanish  goremor  prior  to  the  transfer  of  Tiooisiana,  a 
priTate  survey  of  whicn  made  after  the  transfer  was  recogniied  by  the  com- 
missioners iq>pointed  under  the  act  of  1805,  before  whom  the  claim  was  filed, 
was  BO  desisnated  and  located  as  to  be  reserved  from  sale  hj  virtne  of  the  act 
of  181 1,  and  consequently  no  New  Madrid  certiflcate  could  be  located  upon 
it    HoMmf  fl  ^«tri  T.  ifosMW,  S8S. 

50.  The  act  of  1804,  forbidding  private  surveyt  upon  the  public  lands,  was  implied- 

ly repealed  by  the  act  of  180S,  which  required  daimanta  te  file  a  plat.  The 
act  of  1806  authorised  the  commissioners  to  direct  audi  surveys  as  they 
might  deem  necessary,  iriiich  gave  them,  thereby,  the  power  to  adopt  any 
prior  and  private  surveys  which  they  might  deem  just  and  proper,  for'tM 
purpose  of  desisnation  and  location.    JUd, 

51.  Tne  effect  of  sndi  private  survevs  was  not  to  sever  the  land  from  the  public 

domain,  but  merely  to  indicate  the  tract  which  Congress  was  to  act  upon  at  a 
subsequent  period,  in  case  it  diougfat  proper  to  conmm  the  daim.    jSid. 

SS.  The  act  of  1836  confirmed  the  daims  or  assip;neeB  who  had  prosecuted  them 
as  claimants,  and  did  not  intend  to  vest  the  title  in  the  assignor,  the  ongiaal 
holder.    This  court  has  so  decided  in  former  cases.    Udd. 

S3.  The  oonflrraation  by  the  act  of  1886  is  equally  eSbctnal  in  fevor  of  the  claim- 
ant, whether  the  commissioners'  recommended  that  the  daim  should  be  con- 
firmed generally,  or  confirmed  **  according  to  the  survey.**  The  only  differ- 
ence is,  tikat  in  the  latter  case  the  survey  6n  file  is  probably  conclusive  upon 
the  government  and  eirors  cannot  be  corrected,  whilst  in  the  former  case 
they  may  be.    Hnd. 

84.  The  second  bcction  of  the  act  of  1836  makes  no  provision  for  a  re-location  of 

an  nnlocated  daim  confirmed  on  the  report  of  tne  commissioners,  and  farther 
legislation  will  be  necessary  for  such  cases.    Rid. 

85.  The  cases  of  Biackav  v.  Dillon,  4  Howard,  421,  Les  Bois  v.  Bramell,  4  How- 

ard, 449,  and  Jourdan  v.  Barrett,  4  Howard,  169,  examined  Snd  explained. 
IM. 

86.  Upon  the  transfer  of  Louisiana,  the  United  States  succeeded  to  all  the  powers 

of  the  lutendant-Generals,  and  could  give  or  withhold  the  completion  of  all 
imperfect  titles  at  their  pleasure.  In  order  to  exorcise  this  power  with  iis- 
cretion.  Boards  of  Commissioners  were  established  in  order  to  enlighten  tlw 
judgment  of  Congress,  and  special  courts  were  organized  in  which  claimants 
might  prosecute  their  claims.    IbuL 

27.  Bat  in  all  (he  legislation  upon  the  subject,  the  claimants  were  never  considered 

as  possessing  a  legal  title,  until  the  final  assent  of  Congress  was  expressed  in 
some  mode  or  other  to  that  effect    Itnd, 

28.  The  date  of  such  legal  title  commences  with  the  ratification  by  Congress,  and 

does  not  extend  bi^k  to  the  date  of  the  imperfect  title.    Ibid. 

29.  Therefore,  the  title  of  Cerr6,  being  confirmed  in  1836,  mast  give  way  to  patents 

for  the  same  land,  issued  before  that  time,  anless  Con^piess  liad,  by  some  Law, 
protected  the  land  from  the  location  of  patents.    Ibid. 

30.  But  the  acts  of  Congress  did  not  so  protect  it,  because  the  concession  of  Cerri 

called  for  no  boundaries,  and  had  never  been  surveyed.  Before  land  coald  be 
reserved  from  sale,  it  was  necessary  to  know  where  the  land  was.    Ibid. 

81.  The  confirming  act  of  1836  declared  that  it  should  convey  no  title  to  any  part 
of  the  land  which  had  previously  been  sui-veyed  and  sold  by  the  United 
Stetes.  This  the  United  States  had  a  ri^ht  to* do,  becau^ie,  havinc"  the  plen- 
ary power  of  oonfinnaiion,  they  could  annex  such  conditions  to  it  as  they 
chose.    Ibid. 

32.  Where  claims  were  confirmed  according  to  the  concession,  a  subsequent  survey 
made  in  the  mode  pointed  ont  by  law  in  conclusive  upon  the  United  States 
and  the  confirmee,  to  show  that  the  land  included  in  the  survey  wrs  the  land 
the  title  to  which  waa  confirmed.    But  it  does  not  follow  that  other  peibous, 
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who  may  preriouslj  have  purchased  portions  of  the  land  fix)m  the  United 
States,  subsequent  to  the  confirming  act  and  before  the  survey,  are  equally 
concluded.     Ibid. 

33.  The  form  of  a  Spanish  title  given.    Jhid. 

84.  The  decision  of  this  court  in  the  case  of  Stoddortl  et  a1.  r.  Chambers  (2  How- 
ard, 285)  reexamined  and  confirmed.    Mills  v.  Stoddard^  345. 

35.  The  original  petition  to  the  Spanish  Governor  of  Louisiana,  .upon  which  the 

concession  was  made,  stated  tlrnt  he  ''came  over  to  this  side  of  the  M.  R.  S. 
with  the  consent  of  your  predecessorp."  These  letters  stand  for  Majeste  Rive 
Sftd^  and  refer  to  the  Mississippi  River.    Ibid. 

36.  The  survey  of  the  concession  in  1806  fixed  its  locality.    It  is  true  that  the  sur- 

vey was  a  private  one,  but  it  was  adopted  by  the  commissioners,  who  had  au- 
thority to  direct  such  surveys  as  they  deemed  necessary.    Ibid. 

37.  The  holder  of  a  New  Madrid  certificate  had  a  right  to  locate  it  only  on  public 

lands  the  sale  of  which  was  authorized  by  law.  But  lands  claimed  under  a 
Spanish  concession,  where  the  claim  had  been  filed  according  to  the  acts  of 
ODngress,  were  reserved  from  sale  when  the  entry  under  the  New  Be- 
drid certificate  was  madt,  viz.  in  1816.  Consequently,  the  entry  was  void. 
Ibid. 

38.  The  patent  for  the  land  covered  by  the  New  Madrid  certificate  was  not  is.«ued 

until  after  Congress  had  renewed  this  reservation,  viz.  in  1832.  Therefore, 
neither  the  entry  nor  patent  can  give  a  good  title.    Ibid. 

39.  Had  the  patent  been  issued  before  Congress  passed  the  act  of  1832^  the  result 

would  have  been  different    Ibid. 

LEX  LOCI  CONTRACTUS  AND  LEX  FORL 

1.  By  thcr  laws  of  Wisconsin,  where  the  contract  in  question  was  made,  a  scroll 

or  anv  device  by  way  of  seal  has  the  same  effect  as  an  actual  seal.  But  in 
New  York  it  is  different,  and  an  action  brought  in  New  York  upon  such  aa 
instrument  must  be  an  action  appropriate  to  unsealed  instruments.  Le  Roy 
V.  Beard,  451. 

2.  Therefore, -where  a  deed  was  executed  with  a  scroll  in  Wiscon.«iin,  which  con- 

tained a  covenant  of  seisin,  and  an  action  was  brought  in  New  York  for  a 
breach  of  this,  it  was  properly  an  action  of  assumpsit  and  not  covenant. 
Ibid. 

LIMITATION  OF  SXHTS. 

1.  A  lapse  of  forty-six  years  is  a  bar  to  relief  in  equity,  although  the  creditor,  dur- 

ing all  that  time,  supposed  the  debtor  to  be  insolvent  and  not  worth  pursuing, 
where  It  appears  that  for  a  considerable  portion  of  that  time  he  was  m  a  con- 
dition to  pay,  and  the  creditor  might,  by  rj^asonable  diligence,  have  discovered 
it  and  recovered  the  money  by  a  suit  at  law.    Maxweil  v^  Kennedy,  210. 

2.  Where  a  claim  to  land  was  maintained  upon  an  uninterrupted  poMession  of 

forty  years,  the  death  of  the  original  holder  and  subsequent  reception  of  rent 
by  his  widow  did  not  break  the  continuity  of  possession.  She  is  liable  to  ac- 
count for  the  rent  to  the  heirs.    Reed  t.  PnprieUfny  ^.,  274. 

NAVY  OF  THE  UNITED  STATES. 

I.  Commissions  for  drawing  bills  of  exchange  were  not  usually  allowed  to  per- 
manent pursers  in  the  navy;  and  on  the  10th  of  November,  1826,  commis- 
sions for  such  services  to  coinmanders  of  squadrons  and  ofiicen  of  any  grade 
were  expressly  abolished.     United  States  v.  Buc/uinany  83. 
2   A  custom  cannot  be  set  up  against  a  settled  rule ;  nor  can  it  ever  be  binding 

unless  it  be  ancient,  reasonable,  generally  known,  and  certain.    Ibid. 
"3.  There  are  two  books  for  the  government  of  the  ofiicers  of  the  navy,  usually 
known  as  the  "Blue  Book^»  and  the  "Red  Book."    The  "Red  Book,"  al- 
though later  in  date,  did  not  repeal  the  "  Blue  Book,"  except  in  some  few 
specified  particulars.    Ibid. 

4.  The  duty  of  paying  mechanics  and  laborers  at  the  navy-yards  was  imposed,  by 

the  Blue  Book,  upon  pursers  who  were  stationed  there.  It  was  made  a  part 
of  their  official  dnty.  As  this  was  not  repealed  bjr  the  Red  Book,  no  com- 
mission can  be  allowed  to  a  purser  for  performing  this  service.    Ibid. 

5.  The  question,  whether  or  not  these  acts  were  parts  of  the  oflScial  dutv  of  pur- 

sers, was  one  of  law,  to  be  decided  by  the  court,  and  not  of  fact,  to  be  left  to 
the  jury.    Ibid. 

6.  Losses  iJleged  to  have  been  sustained  by  a  purser,  in  consequence  of  an  order 
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by  the  commodore  foitidding  certain  sales  of  uops.  caimoi  be  set  off  in  ft 
suit  by  the  United  States  npon  the  parser's  bond.    Aid. 

7.  The  statute  of  March  3,  1797,  which  allows  set-offs,  has  for  its  6lgect  the 
.    settlement  between  the  parties  of  their  mntnal  accounts  or  debts.    But 

wrones  or  torts  done,  and  any  unliquidated  damages  daimod,  haTe  nerer  been 
permitted  as  a  set-off.    Ibid, 

8.  It  appears,  also,  that  the  goremment  is  not  responsible  Ibr  a  wrong  committed 

by  one  officer  upon  another.  The  party  iigured  has  other  modes  of  redress 
than  setting  off  the  damages  as  a  defence,  when  sued  upon  his  bond  by  the 
United  States.    Itnd, 

ORPHANS'  COURTS. 

See  ExBCUTOBS  jjtd  ADXuraiTKJLTOxa. 

PARTNERSHIP. 

See  Chancsbt. 

PATENT  RIGHTS. 
1.  The  following  question,  sent  up  to  this  court  upon  a  certificaie  of  division  in 
opinion  between  the  Judges  of  the  Circuit  Court,  —  tIs.  **  Whether,  aeoording 
to  the  true  oonstruction  of  the  Woodworth  patent  as  amended,  the  machines 
made  or  used  by  the  defendant  at  the  time  cSf  filing  the  bill,  or  either  of  them 
simply,  do  or  do  not  infringe  the  said  amended  lettenpatent," — is  a  ques- 
tion of  fact,  OTer  which  this  court  has  no  jurisdiction.    TrSson  t.  Bannaa,  258. 

5.  The  jurisdiction  given  to  it  by  statute  in  oertifled  cases  only  eztsods  to  points 

of  law.    llnd, 

PENSIONS. 

See  LrDiCTMXirr. 

POWER  OP  ATTORNEY 

See  Dbbdb,  Constbuctiok  ot. 

PLEAS  AND  PLEADINGS. 

1.  Where,  upon  the  case  stated  in  a  bill  in  eauity,  the  ooraplainsnt  is  not  entitled 

to  relief  by  reason  of  lapse  of  time  and  laches  on  his  part,  Hie  defendant  may 
demur.    JuaxwtU  r.  Keimdv^  210. 

2.  By  the  laws  of  Wisconsin,  finere  the  ocmtract  in  question  was  made,  a  scroll 

or  any  device  by  way  of  seal  has  the  same  effect  as  an  actual  seal  But  in 
New  York  it  is  otherwise,  and  an  actiop  %roiight  in  New  Toilbupon  such  an 
instrument  must  be  an  action  appropriate  to  imiealed  instruments.  Le  Bog 
T.  Beard,  451. 

3.  Therefore,  where  a  deed  was  executed  with  a  scroll  in  Wisconsin,  whidi  con- 

tained a  covenant  of  seizin,  and  an  action  was  brought  in  New  Yoi^  for  a 
breach  of  this,  it  was  properly  an  action  of  assumpsit,  and  not  covenant. 
Rid. 

4.  It  was  not  necessary  in  the  declaration  to  allege  vi  eviction,  because  the  cove- 

nant was  broken  as  soon  as  made.    lUd, 

PRACTICE.    • 

1.  Where  an  ^  action  of  jactitation  "  or  ** slander  of  title**  was  brouffht  in  a  State 

court  of  Lotttsiana  and  removed  into  the  Circuit  Court  of  the  United  States 
by  the  defendant,  who  was  a  citizen  of  Mississippi  (the  persons  who  brought 
the  action  being  in  possession  of  the  land  under  a  legal  title)  and  tiie  de^d- 
ant  pleaded  in  re-convention,  setting  up  an  equitable  title,  and  the  court  be- 
low decreed  against  the  defendant,  it  was  |»oper  for  him  to  bring  the  case  to 
this  court  by  appeal,  and  not  by  writ  of  error.    Smyett  v.  Lapio$y  48. 

2.  This  case  distinguished  from  that  of  the  United  States  o.  King,  8  and  7  How- 

ard, 773  and  844.    Bnd. 

3.  An  error  in  a  citation,  calling  Mary  Rice  the  wife  of  Charles  Bowers,  whereas 

she  was  the  wife  of  Charles  Rice,  is  not  fatal  in  a  case  coming  from  Louisi- 
ana. The  practice  there  is  for  the  husband  to  assent  when  the  wife  brings  a 
suit,  so  that  his  name  is  merely  a  matter  of  form.    Pmk  v.  Phipp^  256. 

4.  Nor  is  it  a  feital  error  when  the  citation  was  issued  at  the  instance  of  E.  Pcale 

as  plaintiff  in  error,  instead  of  Elijah  Peale,  Trustee  of  the  Agricultural 
Bank  of  Mississippi.    Ibid. 

6.  The  acceptance  of  the  service  of  tiie  citation  by  the  attorney  for  the  parties 

shows  that  the  error  led  to  no  misapprehension.    Ibid, 
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PRACTICE  (Continvtd). 

6.  The  plaintiffs  in  ejectment  claimed  below  the  whole  of  certain  property  as  tbe 

heirs  of  a  devisee ;  and  the  title  of  the  devisee  being  held  not  to  be  good,  thej 
claimed  in  this  conrt  a  portion  of  the  property  as  a  portion  of  the  heirs  of  the 
person  npon  whom  the  descent  was  cast.  Bnt  this  point  was  not  made  in 
the  conrt  below,  and  therefore  cannot  be  made  here.    Doe  ▼.  Watson^  263. 

7.  Where,  in  a  snecial  verdict,  the  essential  facts  are  not  distinctly  found  bv  the 

jury,  althongn  there  is  sufficient  evidence  to  establish  them,  this  court  will  not 
render  a  judgment,  but  remand  the  cause  to  the  conrt  below  for  a  venire  facias 
de  nave.    Prentice  v.  Zane^i  Adm^y  470. 

8.  Therefore*!  where  a  suit  was  brought  by  an  indorsee  npon  a  promissory  note, 

and  the  special  verdict  found  that  the  original  consideration  of  the  note  was 
fraudulent  on  the  part  of  the  payee,  but  omitted  to  find  whether  the  holder 
had  given  a  valuable  consideration  for  it  or  received  it  in  the  regular  course 
of  business,  and  the  court  below  ^ave  judgment  for  the  defendant,  this  court 
could  not  decide  whether  that  judgment  was  erroneous  or  not,  and  would 
have  been  compelled  to  remand  the  case.    Rid. 

9.  But  the  parties  below  agreed  to  submit  the  cause  to  the  court,  both  on  the  facts 

and  the  law.-  This  court  must  presume  that  the  court  below  founded  its 
judgment  upon  proof  of  the  fact  as  to  the  manner  in  which  the  holder  re- 
ceived it,  and  must  therefore  affirm  tlie  judgment  of  the  court  below.    Jbid. 

10.  Some  of  the  distinctions  stated  between  bills  of  review,  of  revivor,  and  supple- 

mental and  original  bills  in  chancery.  Kennedy  et(d.r  Georgia  Slate  Bank,  586. 

11.  This  court,  as  an  appellate  court,  has  the  power  to  allow  amendments  to  be 

made  to  the  record  before  it,  although  the  general  practice  has  been  to  remand 
the  case  to  the  Circuit  Court  for  tmit  purpose.    Jbid. 

12.  When  a  cause  is  brought  before  this  conrt  on  a  division  in  opinion  by  the 

judges  of  the  Circuit  Court,  the  points  certified  only  are  before  it  The 
cause  should  remain  on  the  docket  of  the  Circuit  Court,  and  at  their  discre- 
tion may  be  prosecuted.    Ibid. 

13.  If  the  jurisdiction  of  a  Circuit  Court  be  not  shown  in  the  proceedings  in  the 

case,  its  judgment  is  erroneous,  and  liable  to  be  reversed ;  out  it  is  not  an  ab- 
solute nullity.    Ibid. 

14.  But  when  an  amendment  to  the  record  was  made  by  consent  of  counsel  in  this 

court,  which  amendment  set  forth  the  jurisdiction,  a  mandate  containing  that 
amendment  ought  to  have  prevented  any  subsequent  objection  to  the  jurisdic- 
tion in  the  Circuit  Court.    Ibid. 

15.  A  decree  for  a  sale,  made  with  the  approbation  of  counsel  filed  in  court,  re- 

moves all  preceding  technical  objections.    Ibid. 

PURSERS. 

See  Navt  of  the  Unitbd  States. 

SALES. 
Under  an  order  in  chancery,  in  yirtne*of  public  acts  and  private  acts  of  a  Legis- 
lature.   See  Chancebt. 

SET-OFF. 
The  statute  of  March  3, 1797,  which  allows  set-ofis,  has  for  its  object  the  settle- 
ment between  the  parties  of  their  mutual  accounts  or  debts.    But  wrongs  or 
torts  done,  and  any  unliquidated  damages  claimed,  have  never  been  permit- 
ted as  a  ^et^ff.     tinited  States  v.  Buchanan,  83. 

STATUTES. 
Construction  of,  and  distinction  between  nrivate  and  public.  See  Chahceet. 

1.  In  the  year  1819,  the  Legislature  of  Illinois  authorized  Samuel  Wiggins,  his 

heirs  and  assigns,  to  establish  a  ferry  on  the  east  bank  of  the  River  Missis- 
sippi, near  the  town  of  Illinois,  and  to  run  the  same  from  lands  "  that  may 
belong  toTiim  "  provided  the  ferry  should  be  put  into  actual  operation  within 
eighteen  months.    Mills  v.  St.  Clair  County,  569. 

2.  At  this  time  he  had  no  land,  but  within  the  eighteen  months  acquired  an  inter- 

est in  a  tract  of  one  hundred  acres.    Ibid. 

3.  In  1821,  another  act  was  passed,  authorizing  him  to  remove  the  feny  "on  any 

land  that  may  belong  to  him  "  on  the  said  Mississippi  River,  under  the  same 
privileges  as  'were  prescribed  by  the  former  act.     Una 

4.  The  words  of  this  act,  "on  any  land  that  may  belong  to  him,"  must  be  con- 

strued to  apply  to  the  land  which  then  beloij^d  to  nim,  and  not  to  snch  as  he 
obtained  after  the  passage  of  ^e  act,  viz.  in  lb22.    Jl  id 
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STATUTES  (Continued). 
5.  The  following  rales  for  constraiog  statntes  applied  to  the  case,  tIz.  :  — 

First,  —  That  in  a  grants  designed  by  the  sovereign  power  makine  it  to  be  t 
general  benefit  and  accommodation  to  the  public,  if  the  meaning  oi  the  wordi 
be  doubtful,  they  shall  be  taken  most  strongly  against  the  grantee  and  for 
the  government ;  and  therefore  should  not  be  extended  by  implication  in  fit* 
Tor  of  the  grantee  beyond  the  natural  and  obvious  meaning  of  the  words 
employed ;  and  if  these  do  not  support  the  right  claimed,  it  must  fall. 

Secondly,  —  If  the  grant  admits  of  two  interpretations,  one  of  which  is  more 
extended,  and  the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and 
either  may  be  adopted  without  any  apparent  riolation  of  the  apparent  ob- 
jects of  the  grant,  if  in  such  case  one  mterpretation  would  render  the  grant 
inoperative  and  the  other  would  give  it  force  and  effect,  the  latter,  if  withia 
a  reasonable  construction  of  the  terms  employed,  should  be  adopted.    Und. 

WILLS. 

See  CiLuiGBST. 
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IN  PRESS  AND  PREPARING  FOR  PUBLICATION, 
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PARSONS  ON  CONTRACTS. 
A  Treatise  on  the  Law  of  Contracts ;  in  two  volumes, 

8vo. ;  eaoL  Tolaroe  to  contain  from  600  to  800  pages.  The  work  will  be 
divided  into  Four  Parts.  The  First  Part  relates  to  the  general  nature  and 
principles,  and  the  legal  definition  and  distinction  of  Contracts,  and  their 
Tarious  kinds.  The  Second  Part  relates  to  the  essentials  of  a  Contract ; 
as  the  parties,  the  thing  to  be  done  or  omitted,  the  consideration,  the 
formal  expression  of  the  contract,  or  its  implication  by  law.  The  Thkd 
Part  relates  to  the  operation  of  law  upon  a  Contract ;  as  its  construction 
and  interpretation,  the  method  and  means  of  enforcing  a  Contract  in  courts 
of  law,  the  same  in  courts  of  equity,  the  method  and  means  of  resisting 
t^he  enforcement  of  inTalid  contracts  at  law,  and  the  same  at  equity.  The 
Fourth  Part  relates  to  the  obligation  of  Contracts  as  secured  by  the 
Constitution  of  the  United  States,  and  the  distinction  between  Right  and 
Remedy.  By  Hon.  Thbophilus  Parsons,  LL.  D.,  Dane  Professor  of 
Law  in  Harvard  Universty,  Cambridge,  Mass. 


SUPPLEMENT  TO  MINOT'S  DIGEST. 
Li  preparation,  a  Supplement  to  Minof  s  Digest,  to  include 

ait  the  reported  Decisions  of  the  Supreme  Judicial  Court  of  Msssachusetts, 
from  the  Third  Volume  of  Metcalfs  Reports  down  to  the  time  of  publiesr 
doQ.    By  GfioROB  Minot,  Esq.,  Counsellor  at  Law. 


ABBOTT  ON  SHIPPING. 

Perkins's  Notes. 

Treatise  of  the  Law  relative  to  Merchant  Ships  and  Sear 

men.  By  Charles  Abbott,  late  Lord  Chief  Justice.  The  soTenth 
English  edition,  by  William  Shee.  The  sixth  American  edition,  with 
the  Notes  of  Mr.  Justice  Story,  and  additional  Annotations,  by  Hon.  J.  C. 
Perkins.    S  fols.  8vo. 


GREENLEAFS  CRUISE  ON  REAL  PROPERTY 

VOLUME  m. 

A  Digest  of  the  Law  of  Real  Property.    By  Wm.  Cruise, 

Esq.  Revised  and  considerably  Enlarged,  by  Henry  Hopley  White,  Esq. 
Further  Revised  and  Abridged,  with  Additions  and  Notes  for  the  use  of 
American  Stuuenis.  by  Stmon  Grkknleaf,  LL.  D.  Volume  III,  com* 
pleting  the  work,  nearly  ready. 
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LIFE  AND  FIRE  INSUHANCR 
A  Treatise  on  the  Law  of  Life  and  Fire  Insurance.    By 

Joel  Gile8|  Counsellor  at  Law. 


UNITED  STATES  EQUITY  DIGEST. 
In  active  preparation,  and  will  soon  be  ready,  A  DIGEST 

OF  ALL  THK  REPORTS  IN  EQUITY,  decided  in  the  United  States 
Courts,  and  in  the  Courts  of  the  several  Stales,  from  the  earliest  period  to 
the  present  time.  In  one  Tolame,  royal  8vo.,  cnrresponding  with  the 
United  States  Digests  of  Common  Law  and  Admiralty  Reports,  by  Messrs. 
Metcalf,  Perkins,  Curtis,  and  Putnam  ;  and  forming  with  that,  a  complete 
Digest  of  all  the  Reports  to  1847,  from  which  period  Mr.  Putnam *8 
Annual  Digest  will  include  the  Common  Law,  Admiralty,  and  Equity 
Reports.     By  John  Phelts  Putnam,  of  the  Boston  Bar. 


BATTEN'S  PERFORMANCE  OF  CONTRACTS. 
A  Practical  Treatise  on  the  Law  Relating  to  the  Specific 

Performance  of  Contracts.  By  Edmund  Batten.  Esq.,  Barrister  at  Law, 
with  notes  and  references  to  Ajnerican  cases,  by  Hon.  Judge  Perkins,  of 
Salem,  1  vol.  8vo. 


ANNIJAL  DIGEST,  1849. 
United  States  Digest ;  being  a  Digest  of  Decisions  of  the 

Courts  of  Congmon  Law,  Equity  and  Admiralty  in  the  United  States. 
By  John  Phelps  Putnam.  Vol.  IIL,  for  1849,  being  ninth  Yolume  of  the 
entire  work. 


ANGELL  ON  WATERCOURSES. 

New  and  Fourth  Editio     Revised  and  Greatly  Enlarged, 

Treatise  on  the  Common  Law  in  relation  to  Watercourses. 

By  Joseph  K.  Angell.  The  edition  of  this  work  now  proposed,  will  be 
almost  entirely  re- written,  and  very  greatly  enlarged,  and  it  will  be  essen- 
tially a  new  work  in  respect  to  the  mode  of  treating  the  subject,  as  it  is 
the  author's  intention  to  adopt  what  he  considers  an  improved  meth<>d  in 
considering  and  arranging  the  principles  and  the  decisions  relating  to  it. 
The  work  has,  for  some  time,  been  out  of  print,  and  some  idea  may  be 
formed  of  the  extent  of  the  additional  information  which  will  be  contained 
in  it,  when  it  is  stated  that  no  edition  has  been  published  since  the  year 
1840,  and  from  that  to  the  present  time,  there  has  been  no  year  in  which 
more  or  less  important  decisions  have  not  been  made  upon  the  subject, 
and  among  them  are  some  entirely  new  in  their  features,  and  imporunt 
in  their  consequences.  Tiie  publishers  therefore  feel  confident  that  the 
proposed  edition  will  strongly  recommend  itself  to  the  attention  and 
patronage  of  the  profession,  and  likewise  to  the  owners  and  occnpants  of 
mill  privileges. 


MEDICAL  JURISPRUDENCE. 
A  practical  Treatise  on  Medical  Jurisprudence.     One 

vol.  8vo. 
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DOMArS  CIVIL  LAW. 
The  Civil  Law,  in  its  natural  order,  translated  from  the 

French  of  Domat,  by  William  Strahui,  LL.  D.,  Advoeale  in  Doctor's 
Commons,  and  edited  from  the  Last  London  edition  by  Hon.  L.  S.  Cush- 
IMO,  Lecturer  on  the  Civil  Law  in  the  Law  School  of  Harrard  Uoifenity. 
3  vols,  royal  8to. 


ARNOTJLD  ON  INSURANCE. 

PBRXIXt8*8   KDITIOir. 

A  Treatise  on  the  Law  of  Marine  Insurance  and  Average : 

with  References  to  American  Cases,  and  the  later  Continental  Authorities. 
By  Joseph  Arnodld,  Esq.  Edited,  with  additional  references,  notes, 
&c.,  by  Hon.  J.  C.  Pkruhs.    2  vols,  royal  Svo.  law  sheep. 


Mr.  EVERETT'S  ORATIONS. 
A  revised  edition  of  the  volume  of  Hon.  Edward  Everett's 

Orations  published  in  1836;  together  with  a  second  volume,  comprisiog 
the  Orations  and  Addresses  since  delivered  by  the  saoie  author. 


BUCKINaHAM'S  SKETCHES, 

Sketches  of  Newspaper  Literature,  with  Personal  Me- 
moirs, Anecdotes,  and  Reminiscences.    By  Josbph  T.  Buckimohim. 


GREENLEAPS  REPORTS,  NEW  EDITION. 
Reports  of  Cases  argued  and  determined  in  the  Supreme 

Judicial  Court  of  the  Slate  of  Mainen  By  the  Hon.  Simom  Grernlbap. 
In  9  volumes.  Vol.  I,  with  Notes,  and  References  to  subsequent  Decis- 
ions, by  Prof.  Greenleaf,  now  in  preparation. 


METCALPS  REPORTS  — Vol.  Xm. 
Reports  of  Cases  argu^ed  and  determined  in  the  Supreme 

Judicial  Court  of  Massachusetts.    By  Hon.  Thkron  Metcalt.    Vol.  13. 
Completing  his  labors  as  Reporter. 


SMEDES  AND  MARSHALL'S  REPORTS.     . 

VOLUME  xin. 

Reports  of  Cases  argued  and  determined  in  the  Supreme 

Conn  of  Mississippi.    By  W.  C.  Smedbs  and  T.  A.  Marbbjlll.    Vol.  IS. 


CTSHING^S  REPORTS  —  Vol.  IL 
Reports  of  Cases  argued  and  determined  in  the  Supreme 

Judicial  Court  of  Massachusetts.    By  Hon.  Lutbbr  S.  Cubbiko,  (suc- 
cessor to  Hon.  T.  MetcallL)    Vol.8. 
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ANGBLL'S  REPORTS  — Vol.  L 

Reports  of  Cases  decided  in  the  Supreme  Court  of  Rhode 

lalaod.    Vol.  I.    By  Joseph  K.  Amgkll. 


HOWARD'S  REPORTS  —  Vol.  IX. 
Reports  of  Cases  argued  and  determined  in  the  Supreme 

Court  of  the  United  Sutea.    By  Bkn jahim  C.  Howard.    Vol.  9. 


Kep0rt0 


PUBLI8HKD  BT 

LITTLE  AND  BROWN, 


UNITED  STATES  SUPREME  COURT  REPORTS. 
Howard  (Benjamin  C.)     Reports  of  Cases  argued  and 

adjudged  in  the  Sapreme  Court  of  the  United  States.    Vols.  4,  5,  6,  7, 
and  8.     $  5.50  each  toI. 


UNITED  STATES  CIRCUIT  COURT  REPORTS. 
Gallison  (John.)     Reports  of  Cases  in  the  Circuit  Court 

of  the  United  States  for  the  First  Circuit.    Sd  ed.     With  additional 
Notes  and  References.    2  vols.    8yo.    911.00. 

Mason  (William  P.)    Reports  of  Cases  in  the  Circuit 

Court  of  the  United  States  for  the  First  Circuit,  from  1816  to  1830. 
5  vols.     8vo.     $27.50. 

"  These  Reports  comprise  the  Decisions  of  Mr.  Justice  Story  on  the  First  Circuit  of 
the  United  States,  and  follow  in  order  after  31  r.  Gallison 's  Keports.  The  Decisions 
relate  to  a  rreat  variety  of  subjects  — Constitutional,  Admiralty,  Personal  and  Real 
Lav,  and  Chancery,  and  are  characterized  by  the  profound  learning,  acuteness  and 
thoroughness  of  research,  which  are  such  eminent  traits  of  their  author.  They  will 
bear  a  favorable  comparison,  in  point  of  learning  and  practical  utility,  with  the  best 
volumes  of  the  English  Reports." 

Sumner  (Charles.)  Reports  of  Cases  argued  and  deter- 
mined in  the  Circuit  Court  of  the  United  States  for  the  First  Circuit. 
3  vols.    Svo.     $  16.50. 

*'  These  volumes  contain  the  Decisions  of  Mr.  Justice  Story,  and  form  a  continuation 
to  the  series  of  Gallison  and  Mason.  The  decisions  in  the  present  volumes  relate 
particularly  to  questions  of  Equity  nnd  Admiralty,  and  are  of  great  practical  value." 

Story  (William  W.)  Reports  of  Cases  argued  and  deter- 
mined in  the  Circuit  Court  of  the  United  States  for  the  First  Circuit. 
3  vols.    Svo.    $16.50. 

"These  volumes,  form  a  continuation  to  the  series  of  Gallison,  Mason,  and  Sumner." 
They  contain  the  last  opinion  ever  pronounced  by  Mr.  Justice  Story;  who,  while  the 
last  opinion  in  the  third  volume  was  yet  undelivered,  afler  a  short  and  violent  illness 
died  on  the  lOth  pf  September,  1846  —  aged  66  years. 
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Woodbury  (Charles  L.)  and  MmoT  (George.)    Reports 

of  Casea  argued  and  determined  in  the  Circuit  Court  of  the  United  State* 
for  the  First  Circuit.    Vols.  1  and  2.     $  11.00. 

"  These  Yolames  contain  the  Decisions  of  Hon.  Levi  Woodbary,  appointed  to  nie- 
ceed  Mr.  Story  as  Associate  Jostioe  for  the  First  District." 


MASSACHUSETTS  REPORTS. 
Massachusetts  Reports.    Tyng's  Reports  of  Cases  in 

the  Supreme  Judicial  Court  of  Massachusetts,  from  1804  to  188S. 
Third  edition,  sterotyped»  With  Notes,  by  Benjamin  Rand,  Counsellor 
at  Law.    Vol.  I.  by  Ephraim  Williams.     17  vols.    8vo.     $51.00. 

*' These  Reports  embrace  the  Decisions  of  the  Supreme  Coart  of  Massachusetts, 
from  the  time  in  which  they  first  began  to  be  pabiished  until  Mr. 'Pickering  commenced 
his  labors  as  Reporter.  During  a  portion  of  this  period.  Chief  Justice  Parsons,  whose 
character  for  learning  snd  ability  nss  been  so  widely  diffused,  presided  on  the  bench. 
No  Reports  have  sustained  a  higher  reputation  throughout  the  country  than  these,  or 
have  be«n  more  extensively  cited.  The  greater  part  ot  the  present  volumes  have  been 
sterotyoed,  and  have  been  enriched  by  the  learned  Annotations  of  Benjamin  Rand, 
Esq.  ot  the  Boston  Bar.'*  • 

PiCKERiNa  (Octavius.)     Reports  of  Cases  in  the  Supreme 

Judicial  Court  of  MassachusetU,  from  1822  to  1842.  24  vols.  8to. 
Per  vol.  $4.00. 

"  These  Reports  form  a  continuation  of  the  Massachusetts  Reports.  The  variety  ot 
cases  considered,  and  the  able  judgments  of  the  court,  give  them  a  high  practical  value 
for  the  profession.  Several  of  the  volumes  have  passed  to  a  second  edition,  and  are 
enriched  by  learned  Annotations  by  Hon.  J.  C  rerkins,  of  the  Court  of  Common 
Pleas. 

Mr.  Pickering  resigned  the  office  of  Reporter  in  1839,  and  was  succeeded  by  T. 
Metcalf,  Esq.,  wno  commenced  his  labors  with  the  March  Term,  1840. 

IMetcalf  (Theron.)  Reports  of  Gases  argued  and  deter- 
mined in  the  Supreme  Court  of  Massachusetts.  Vols.  I.  to  XII.  8vo. 
$  5.00  per  vol. 

Mr.  Metcalf  is  the  successor  to  Mr.  Pickering. 

<*  These  volumes  merit  a  public  notice,  and  will  well  repay  a  critical  examination. 
They  contain  the  decisions  or  a  high  judicial  tribunal  of  the  various  questions  which 
spring  up  in  every  day  life,  from  the  conduct  and  dealings  of  a  large,  intelligent,  enter- 
prising, commercial,  manufacturing,  and  agricultural  community.  They  defiue  the 
limits  of  lecal  right  and  legal  liability.  Tney  contain  accounts  of  prosperous  enter-  - 
prise,  of  ruinous  adventure,  of  domestic  feuds,  and  of  the  miseries  of  crime.  They 
present  the  people,  the  bar,  and  the  bench,  as  they  think,  and  speak,  and  act,  in  the 
drama  of  life.  The  Reporter,  Mr.  Metcalf,  is  one  of  the  soundest,  most  accurate,  and 
learned  lawyers  of  our  country.  His  instCi  habits,  and  powers  of  mind  are  peculiarly 
adapted  to  legal  investigation  and  analysis.  He  belongs  to  a  class  of  lawyers,  whose 
number  at  the  present  day,  it  is  a  maticr  of  regret  is  but  small,  and  which  seems  to  be 
in  danger  of  becoming  extinct.  •  They  are  men  who  deal  with  principles,  who  love  the 
law  as  a  science,  who  devote  themselves  with  zeal  and  in  earnest  to  its  stndy ;  who 
seek  not  the  shouts  of  senseless  popular  applause,  but  are  content  with  the  respect  and 
esteem,  which  are  surely,  but  slowly  and  noiselessly  earned  by  excellenoe  in  the  pro- 
fession of  their  choice."  —  Law  Reporter. 

The  thirteenth  vol.  of  Mr.  MetcalPs  Reports,  completing  his  series,  is  in  press  and 
will  shortly  appear.  ^ 

Gushing  (Luther  S.)  Reports  of  Cases  argued  and  deter- 
mined in  the  Supreme  Judicial  Court  of  Massachusetts.    Vol.  I.    $5.00. 

''  Mr.  Gushing,  formerly  Judge  in  the  Court  of  Common  Pleas,  is  the  successor  to 
Mr.  Metcalf,  who  resigned  his  office  of  Reporter  upon  bis  election  to  the  Bench  of  the 
Supreme  Court" 

mSSISSIPPI  REPORTS. 
Smedes  (W.  C.)  and  Marshall  (T.  A.)    Reports  of  Cases 

in  the  High  Couit  of  Errors  and  Appeals  for  the  Stat^  of  Mississippi. 
8vo,    lavols.     $60.00. 
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RHODE  ISLAND  KEPOBXa 
AI7GELL  (Joseph  K.)     Reports  of  Cases  argued   and 

determined  at  the  Supreme  Jadicial  Court  of  Rhode  Island.  Paiu  L  and 
II.    75  cents  each. 

East  (Edward  Hyde.)      Reports  of  Cases  in  King's 

Bench.     16  vols,  in  8.    8vo.     $  90.00. 

Yeset  (Francis,  Jr.)      Reports  of  Cases  argued  and 

determined  in  the  High  Court  of  Chancery,  from  the  year  1789  to  1817, 
wiih  a  Digested  Index.  By  Francis  Vese?,  Jr.,  Esq.,  of  Liuooln*s  Idii, 
Barrister  at  Law.  In  SO  toU.  From  the  last  London  edition,  with  the 
Notes  of  Francis  Vesev,  Jr.,  Esq.,  and  the  extensive  Annoutions  uf  John 
E.  Hovenden,  Esq.,  of  Gray's  Inn,  Barrister  at  Law.  The  whole  edited, 
with  Notes  and  References  to  American  Law,  and  subsequent  F«git«ii 
Decisions,  by  Charles  Sumner  and  J.  C.  Perkins,  E^rs.     $  70.00. 

Ccanbrid^t  Nnember  4, 184S. 
Messrs.  LrrrLS  9l  Bsowh  : 

Gentlemen,— The  ReporU  of  Mr.  Vetey,  Jr.,  in  twenty  Yolamei,  are  of  the  hic[hest 
sotbority,  sod  ooostitate  one  of  the  standsrd  works  in  Equity  Jarispmdenoe.  They 
contaiu  the  decisions  of  two  of  the  most  eminent  judges  tbst  hsve  siiten  in  the  oooit 
ofchancery, durinff  a Tery  considerable  portioa  of  their  judicial  lives;  I  mean  I.«oid 
Eldon  and  Sir  William  Qrant,  whom  it  is  impossible  to  nsme  bat  with  the  highest 
reverence  and  respect  for  their  lesmiog  and  ability.  A  new  edition,  such  ss  yon  pto- 
pose,  with  references  to  the  latest  English  decisions,  and  to  those  in  the  Amencaa 
courts,  would  greatly  enhance  the  practical  utility  of  the  work ;  and  the  price,  at  which 
yon  propose  to  publish  the  volumes,  is  certainly  very  cheap,  and  the  work  will,  I  feel 
confident,  receive  a  large  patronage  from  the  profession. 

I  would  recommend  jn  an  especial  manner  to  you  the  propriety  of  repablisbing  in  the 
same  manner  the  later  Reports  containing  the  decisions  of  Lonl  Eldon  —  such  ss  Yo- 
sey  snd  Besmes's  Reports,  Merivale's  Reports,  Jacob  and  Walker,  Russell,  dec.  ftc 
I  sm  very  truly  sad  respectfully  yours, 

JOBBPn  9r0BT. 

GifliAF^ge,  Odaber  2fi,  1843. 
Messrs.  Littls  &  Bbown  : 

Gentlemen,  —  Your  propossl  to  reprint  the  Reports-of  Mr.  Yesey,  the  yonn^,  csa 
used  no  commendation  of  mine,  since  they  sre  so  well  known  to  the  professioo,  and 
are  so  highly  esteemed  for  their  sccuracy  snd  fullness  of  lesrsing,  in  the  reported  iodg- 
ments  ofsome  of  the  sreateat  minds  which  have  shed  lustre,  in  any  aee,  on  the  sJmia- 
istration  of  equity.  I  have  no  doubt  that  the  jprofessioo  will  libersTly  patrooiss  lbs 
undertaking.  Respectmlly,  your  obedient  servant, 

Simon  Gsbsiilsaf. 

Brown  (William.)     Chancery  Reports  of  Cases  in  the 

High  Court  of  Chancery,  during  the  time  of  Lord  Chancellor  Thurlow, 
/  and  of  the  several  Commissioners  of  the  Great  Seal  and  Lord  Chancellor 
Loughborough,  from  1778  to  1794,  with  the  Annotations  of  Mr.  Belt  and 
Mr.  £den.    Edited  by  J.  C.  Perkins,  Esq.    4  vols.    8fo.     $12.00. 

Cambridge,  Juhf  6, 1844. 
Messrs.  Littls  &  Baoww,— 

Of  the  value  of  the  ReporU  of  Mr.  Brown,  comprising,  ss  they  do,  the  decinions  of 
that  neat  Chancellor,  L6rd  Tburlow,  it  is  superfluous  for  me  to  speak.  n«m  my 
knowledge  of  Mr.  Perkins,  as  a  well-read  and  exact  lawyer,  eminently  fitted  for  the 
work,  I  anticipated  from  the  first  announcement.of  his  des^  to  furnia'h  notes  for  this 
edition,  and  to  superintend  its  publication,  a  rich  contribution  to  the  stock  of  omr  Equity 
Jurisprudence.  I  have  examined  his  Notes  with  some  csre,  snd  find  my  expectauons 
more  than  realized.  His  Notes  are  practical ;  and  in  neatness,  comprehension,  and 
>r<^)rni  V,  are  noi  surpassed  by  any  editorial  Notes  which  I  have  seen.  No  member  of 
t'  •  .  I.  s'on  who  pmciises  in  Chancery,  ought  to  he  without  this  edition.  The  me- 
r  ,'<  .  b'  execution  of  the  work  will  do  you  no  discredit  in  England. 

Very  truly,  your  much  obliged  and  obedient  servant, 

Simon  GasEiiixA.r. 

iVlArr::   (George)  and  Selwtn  (William.)      Reports  of 

Csses  in  King's  Bebeh,  oontaining  Oaees'of  Hilaiy,  Easter,  and  Trinity 
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Tdrms,  1813;  Miohslmas,  Hilary,  and  Easter  Terms,  1813-14,  and 
Trin.  Mich,  and  Hil.  Terms,  1814-15.  In  the  53d,  and  54th,  and  55th 
years  of  Geo.  III.  Edited  by  Theron  Metcalf.  In  2  vols.  8to.  $7.50. 
Condensed. 

"  These  are  very  Tslvable  Reports  of  the  Common  Law  in  the  King's  Bench  in  Eng- 
land, embracing  several  years  of  the  period  during  which  those  great  judges,  Lord 
Ellenhorough  and  Sir  John  Bailey,  were  on  the  Bench,  and  forming  a  very  important 
link  in  the  series  of  Common  Law  Reports.  The  six  Tolumes  have  been  condensed 
into  two,  with  great  skill  and  correctness,  by  Theron  Metcalf.  Esq.,  and  form  a  very 
proper  companion  to  the  EnglUK  Common  Law  ReporU^  published  at  Philadelphia. 

HoBART   (Sir  Henry).      Rep,  Temp.  Eliz.  et    Jac.   L 

reviewed  and  corrected  by  Edward  Chilton.  First  American  from  5th 
English  edition.     With  Notes,  by  J.  M.  Williams.    8vo.     $3.75. 

"The  established  reputation  of  Judge  Williams,  the  American  editor  of  this  edition 
of  Hobart*s  Reports,  gives  in  advance  the  assurance  that  his  Notes  will  be  found  to 
contain  a  mass  of  useful  legal  learning.  He  is  known  to  the  profession  as  a  learned, 
laborious  and  able  lawyer.  In  all  these  respects  his  Notes  sustain  his  well-earnea 
reputation.  They  show  much  research  in  collating  numerous  cases,  American  and 
English,  and  a  ?ery  thorough  examination  of  the  cases  reprinted.  Where  cases 
decided  have  been  overruled  by  after  decisions,  or  their  authority  shaken,  the  informa- 
tion is  given  in  the  Notes,  and  the  grounds  of  the  after  decisioos,  with  references  to 
the  several  cases,  brieflv  and  intelligibly  stated. 

"  The  abstracts  whico  precede  the  cases,  are  also  the  work  of  the  American  editor, 
and  are  made  with  commendable  brevity.  They  are  not,  as  is  the  case  in  some  mod- 
ern Reports,  swelled  to  a  size  almost  as  unwieldy  as  thai  of  the  cases  of  which  they 
purport  to  be  abstracts ;  while  thev  present  the  principles  decided  by  the  several  cases 
briefly,  they  also  do  it  fully  and  clearly.  Judge  Williams  is  also  eniiiled  to  commen- 
dation, for  generally  confinmg  himself  to  an  examination  of  the.  principles  decided  by 
each  case,  collating  the  auihorities  applicable  to  it,  and  thus  avoiding,  in  addition  to 
the  increase  of  the  bulk  of  his  volume,  a  complexity  and  intricacy  that  would  almost 
be  the  necessary  coase(|uence  of  launching  fortn  into  prolix  discussions,  where  he  bap> 
pened  to  differ  in  opinion  as  to  the  legal  do^ttines  advanced  in  the  text,  or  in  analo- 
gs cases."  American  Jwriat- 
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TJnited  States  Digest.    Digest  of  the  Decisions  of  the 

Courts  qf  Com mon  Law  and  Admiralty  in  the  United  States.    3  toIs. 
Royal  8vo.     $7.50  a  vol. 

Vol.     I.    By  Theron  Metcalf  and  J.  C.  Perkins. 
••      II.    By  George  T.  Curtis. 
"     III.     By  George  T,  Cortis. 
-*  IV.  and   V.    Snpplement  to  the  United  States  Digest,  hy  John 

Phelps  Putnam    2  vole.     Royal  8vo.     $  15.00  * 

«  VI.  Table  ofCases  to  the  above.  5  vols. 
An  Index  of  the  Names  of  all  the  Cases  in  the  Three  VoluVnes  of  the 
United  States  Dijjrest,  and  the  Two  Volumes  of  the  Supplement,  alphabeti- 
cally airanged,  with  References  for  each  Case  to  the  Volume  and  ra^e  of 
the  Reports  whence  the  Case  is  taken,  and  to  the  Volume  and  Paire  of  the 
Dijiest  whore  it  is  found  ;  thus  making  an  Index  of  Cases  as  well  for  all  the 
Reports  in  the  United  States,  as  fur  the  United  States  Digest.  By  George 
P.  Sanger,  Counsellor  at  Law.     $5.50. 

"We  speak  from  knowledge,  and  after  a  thorough  examination,  when  we  say  that 
this  work  has  l)een  executed  with  the  most  remarkable  fidelity  and  accuracy.  To 
form  an  idea  of  the  magnitude  of  the  task,  it  may  not  h^  amiss  to  say  that  it  contains 
between  J{fty  and  sixty  thousand  cases.  Thef^e  are  alphaheiically  arranged,  and  the 
references  are  made  both  to  the  pave  of  the  volume  where  the  case  is  reported,  and  to 
the  page  of  the  Digest  where  it  is  found. 

"  When  we  say  that  such  a  work  is  accurate  and  complete,  ^s  say  all  that  need  be 
said.    It  is  a  monument  of  patient  industry." — Law  Reporter, 


8  Law  Boohs  PublMed 

Vol.  Vn. .  Annaal  Digett  for  1847.    By  J.  P.  Putnam.     $5,00. 
"  VITI.    Annual  Digest  for  1848.    By  J.  P.  Ptjtwam.     $6.00. 
"      IX.    Annual  Digest  for  1849.     By  J.  P.  Putnam.    (In  Press.) 
"  X.  and  XI.     Equity  Digest    A  Digest  of  all  the  Reports  in  £!quityy 
decided  in  the  United  States  Courts  of  the  seToral  States,  from  the 
earliest  period  to  the  present  time.    In  two  volumes,  Royal  8to., 
corresponding  with  the  United  States  Digest  of  Common  Law 
and  Admiralty  Reports,  by  Messrs.  Metcalf,  Pcrkins,  Curtis, 
and  Putnam  ;  and  forming,  with  that,  a  complete  Digest  of  all  the 
Reports  to  1847,  from  which  period  Mr.  Putnam's  Annual  Digest 
will  include  the  Common  Law,  Admiralty,  and  E!quity  Reports. 
By  JoBN  Phelps  Putnam,  of  the  Boston  Bar.    Nearly  ready. 

LUi  of  Reports  contained  in  the  United  States  Digest  and  Supplement,  five 
Volumes^  Royal  8t>o. 

Unitbd  States  Reports,  75to18. 

State  Reports. 

South  Carolina, 
Georgia, 
Florida, 
Alabama, 
Mississippi, 
Tennessee, 
Kentucky, 
Ohio, 
Indiana, 
Illinois, 
Missouri, 
Arkansas, 
In  all,  649  Volumes. 

We  respectfully  ask  the  attention  of  the  profession  to  the  United  States 
Digest  and  Supplement,  now  just  completed  to  1847.  This  great  work  has 
been  in  the  course  of  preparation  and  publication  for  more  than  twelve  years, 
and  the  catalogue  or  volumes  of  Reports  digested,  ffiven  above,  will  give  some 
idea  of  the  labor  i^equired  in  its  preparation.  Volume  I.  was  edited  by  the 
Hon.  Theron  Metcalf  and  Hon.  J.  C.  Perkins,  and  was  published  in  1841  ; 
volumes  II.  and  III.  were  edited  by  George  Ticknor  Curtis,  Esq.,  and  were 
published  in  1846.  These,  three  volumes  bring  the  Digest  down  to  1836. 
The  Supplement,  in  two  volumes,  edited  by  John  P.  Putnam.  Esq.,  com- 
pletes the  Digest  of  every  volume  of  American  Common  Law  auj  Admiralty 
Reports  in  the  United  States  Courts,  and  all  the  State  Reports,  from  the 
earliest  period  to  1847.  An  Annual  Supplement,  edited  by  Mr.  Putnam, 
and  embracing  the  Chancery  Reports  from  that  period,  will  hereafter  be  pub- 
lished. We  have  in  press,  also,  a  complete  American  Chancery  Digest  to 
1847,  in  two  volumes. 

Of  the  importance  of  this  work,  if  well  done,  nothing  need  be  said,  for  it 
IB  obvious  to  every  lawyer.  The  following  letter  from  Prof.  Greenleaf, 
shows  his  opinion  both  of  the  necessity  of  the  Digest,  and  the  manner  in 
which  it  has  been  prepared : 

Cambridge^  March,  4,  1848. 
Messrs.  Littlb  &  Baoww, — 

I  have  received  your  letter  requestiog  my  opinion  of  the  merits  of  the  Unitbd 
Statcs  Digest.  You  may  recollect  that  several  years  ago  1  strongly  advised  the 
preparation  of  one  General  Digest  of  all  the  Judicial  Dbcisioks  or  the  Uhited 


Maine, 

25  vols. 

New  Hampshire, 

13  «* 

Vermont, 

25   " 

Massachusetu, 

51   «« 

Coimecticut, 

24   " 

New  York, 

72  " 

New  Jersey, 

20   " 

Pennsylvania, 

68  " 

Delaware, 

3  " 

Maryland, 

26  " 

Virginia, 

42  *< 

North  Carolina, 

26   " 

30  Tols. 

4 

i< 

1 

C( 

25 

t< 

14 

(C 

24 

<( 

43 

l< 

15 

(( 

6 

« 

6 

(( 

8 

(( 

6 

if 

§tates  down  to  the  time  of  its  pobiication,  and  a  subsequent  annual  publica\ion  of  all 
the  decisions  in  the  preceding  year,  after  the  manner  of  Harrison's  English  Digest.  I 
had  lone  felt  the  want  of  such  a  work,  and  had  no  doubt  of  its  acceptableoess  to  the 


Profession,  as  it  would  furnish  a  complete  synopsis  of  the  Common  Law  in  all  the 
States,  wiih  annual  information  of  its  progress  and  improvement ;  and  would  entirely 
supersede  the  use  of  State  Digests,  besides  relieving  the  Profession  from  the  expense 
of  many  separate  volumes  of  Reports,  and  the  trouble  and  delay  of  procoring  them. 
ITour  five  volumes  already  published  have  fully  accomplished  Ihat  design  in  a  man- 
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ser  I  beliere  entirely  latiilaetorr.  It  it  u  trnttwonhy  ■•  ut  Digest  J  h&Te  had  oe- 
casion  to  make  ase  of,  and  will  naturally  find  a  place  in  (be  library  of  every  rareral 
lawyer.  Nothins  now  rematna  but  a  table  of  casei,  which  is  much  waiitud,  and  the 
iasueof  the  SuppTemcot  at  the  close  of  everv  year;  in  which  good  work  we  shall  wish 
you  all  possible  snocess.  Your  obedient  servant, 

S.  GRSnTLXAF. 


MISSISSIPPI  DIGEST. 
Sm£DE8  (W.  C.)      Digest  of  the   Cases  decided  and 

reported  in  the  High  Coartof  Errors  and  Appeals,  and  the  Superior  Conrt 
of  Chancery  of  the  State  of  Mississippi  from  1818  to  1847.    8yo.     $  5.00. 


MASSACHUSETTS  DIGEST. 

MmoT  (George.)  A  Complete  Digest  of  the  Massachu- 
setts Reports,  17  vols.;  Pickering's  Reports,  24  vols.;  and  Metcalfs  Re- 
poru,  4  vols.    Royal  8to.     $  7.50. 

"  I  would  call  the  attention  of  the  profession  to  ?t,  as  the  completest  specimen  of  a 
^Digest  that  has  yet  appeared.  The  table  of  cases,  at  the  beginning,  refers  both  to  the 
page  of  the  Reports  aud  of  the  Tigest,  and  there  is  a  ver^  mlJ  index  at  the  end.  But 
the  greatest  merit  will  be  found  in  the  clearness  and  breTity  with  which  the  points  are 
stated.  Mr.  Minot  appears  to  have  examined  each  case  for  himself,  and  extracted  the 
very  essence  of  it>  And  although  a  digest  is  never  regarded  as  authority,  with  the 
exception  of  Comyn.  my  examination  of  this  induces  the  belief  that  there  would  be 
little  danger  in  making  this  another  exception."— Jim^s  Walker^in  the  WuUm 
Law  Journal  ^fJvavt^  1844. 

(i9upp2eni«n/  to  the  aJbote^  in  PreaeJ) 


FLORIDA  DIGEST. 
Thompson  (Leslie  A.)    Digest  of  the  Statute  Law  of  the 

State  of  Florida,  of  a  Gfeneral  and  Public  Character,  in  Force  at  the  end 
of  the  second  Session  of  the  General  Assembly  of  the  State,  6th  January, 
1847.    Svo.     $5.00. 


MR.  JUSTICE   STORY  S 

LAW    TREATISES. 

Stort  (Joseph.)  Commentaries  on  the  Law  of  Bail- 
ments, with  niustxatioDs  from  the  Ci?il  and  the  Foreign  Law.  4th  ed. 
Svo.     $5.00. 

**  This  excellent  treatise  ii  the  most  lesmed  and  the  most  complete  of  sny  that  we 
have  on  the  doctrine  of  hailment."  —  Chancellor  Kent  ( Com.  //.  6 1 1 .) 

"Every  thing  regarding  this  euhjecL  which  is  really  valuable,  in  either  syateai,  may 
be  found  in  this  work." — American  Juriet, 

[This  treatisel  "  contains  not  only  all  the  common  law  leaminff  upon  this  subject, 
but  all  that  is  vaniable  and  important  in  the  writings  of  the  civilians." ^Amerwon 
Review^  New  York. 

"  It  is  impossible  to  rise  from  the  perusal  of  such  a  work  as  the  present,  a  work 
written  in  onr  English  language,  upon  a  branch  of  our  English  Isw,  witnout  experienc- 
ing a  lenseof  deep  national  mortification  that  it  should  have  proceeded  from  any  other 
pen  than  that  of  an  Englishman.*'  —  Second  notice  in  th^  Monthly  Lav  Magazine^ 
Aprils  1899. 

*<  A  work  of  great  value  and  learning."—  L^o/  Qbeertert  v.  17.  p.  330. 

**  Th^only  complete  treaties  on  this  head  of  law.  It  roav  be  affirmed  of  these  Com- 
mentaries, that  an  attentive  perusal  of  them  will  supply  the  student  with  the  fullest 
and  most  perfect  information  on  every  question  which  can  arise  on  the  Law  of  Bail- 
nenu."  ^  Low  Reiview^  (Loncfon),  111.  374,  876. 
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Story  (Joseph.)     Commentaries  on  the  Constitation  of 

the  United  Siaies.  With  a  Preliminary  Review  of  the  Constitutiooal 
History  of  the  Colonies  and  States,  before  the  Adoption  of  the  Coiuiiui- 
tion.    Abridged  by  the  Author.     8vo.     $3.00, 

"  The  Commentaries  contain  a  full,  lucid,  and  satisfactory  explanation  of  the  bistovy 
and  principlev  oi  our  government  and  ihe  distribuiion  uf  its  powers,  tostamed  by  a 
course  uf  clear  and  consiisient  ressoning  and  high  authority." — Amtrican  Quaritrfy 
ReoieWf  {Philadelphia)  ^  Dec.  1833,  v.  14,  p.  329.    From  a  review,  by  Judge  HoploM' 

'*  The  work  is  of  the  very  highest  importance,  as  bearing  both  upon  legislation  and 
jurisprudence."  —  American  Jurist. 

'-  A  work  of  various  and  profound  learning,  full  of  the  results  of  sound  political  wis- 
dom, and  careful  observation  of  the  history  of  the  country"  — Affurican  Heview,  A'cw 
York.     . 

"  His  work  on  the  Constitution  of  the  United  States  is  one  of  his  most  eminently 
successful  tabors."  —  Hon.  Daniel  Webster^  Pr^.  3  Story^a  Rep. 

"  We  have  in  this  work  as  perfect  and  excellent  a  commentary  on  the  North  Ameri- 
can Public  Law  as  can  be  produced  by  deep  and  profound  reflection,  acute  logic,  ex- 
tensive knowledge  of  the  national  condition  and  writings,  and  just  puliticai  views."  — 
Extract  from  a  Rcvieio  by  Prof.  R.  Mohl,  of  Tvbinren,  in  the  Kritiache  Zeilachrift, 
«f*c.,  published  al  Heidelberg  by  Professors  AfUlermaier  and  Zacharia, 

"  A  good  French  iranhlaiion  of  this  Abridgment  would  be  a  service  rendered  to  all 
the  Coulineui  of  Europe."  —  Rccue  Elrang-cre,  Paris. 

It  has  since  been  trauslaicd,  by  Paul  ^ent,  in  two  volumes,  8vo. 

"They  contain  a  most  comprehensive  and  accurate  exposition.  .  .  .  They 
should  be  attentively  read  by  all  who  are  desirous  of  acquiring  a  correct  view  of  the 
original  const! I u lion  of  uur  American  colonies." —  Law  Review,  London,  III.  275. 

*'  The  clear  and  inielliKeui  account  they  contain  of  the  political  as  well  as  judicial 
system  of  America."  —  Edinburgh  Law  Journal,  v.  2,  p.  427. 

"  it  is  indi&pensable  to  one  who  wishes  to  have  an  exact  and  complete  idea  of  the 
Federal  Coustilulion  of  the  United  Slates."  —  Revue  Ekrangere,  v.  10,  p.  687. 

Commentaries   on   the  Conflict  of  Laws,  Foreign   and 

Domestic,  in  regard  to  Contracts,  Rights  and  Remedies,  and  especially  in 
legard  tu  Marriages,  Divorces,  Wilis,  Successions  and  Judgments.   Third 
edition,  revised,  corrected,  and  greatly  enlarged.     Thick  8vo.     6,50.' 
"  The  work  on  the  Conflict  of  Laws  will  have  a  decided  influence  in  realizing 

Cicero's  wish,  and  in  bringing  about  a  consummation  so  much  desired,  — a  uniformity 

of  laws  among  the  diflereni  nations  of  the  world."    American  (Quarterly  Review 

{PhUadetphia),  June,  1835,  Vol.  17,  p.  303, 
"  He  has  brought  to  bear  upon  the  subject,  and  to  enlighten  it.  an  immense  fund  of 

foreign  learning,  and  there  is  no  treatii«e  extant  on  the  subject  ot  Conflict  of  Laws,  so 

accurate,  full  and  complete.     There  was  no  one  bead  of  the  Law  that  stood  so  greatly 

in  need  of  such  an  efiurt."    KenVa  Cotnm,    Vol.  IL  p.  463. 
"Others  have  written  more  voluminously  on  these  topics,  but  none  with  greater 

power."     Prof  (rreenlecfs  Eulogy. 
"The  most  able,  profound,  and  original  of  all  his  writings."    Ammcon  Review, 

New  York. 
"  His  treatise  on  the  Conflict  of  Laws,  foreign  and  domestic,  is  cited  by  English 

judges  with  the  high  commendation  it  so  justly  merits,  and  international  jurisurudeoce 

IS  largely  indebted  to  him,"      Commentaries  on  Colonial  and  Jfhre^gn  Laws,  by 

William  Burge,  Esq.  London,  1833. 

Commentaries  on  Equity  Jurisprudence,  as  administered 

in  England  and  America.    2  vols.    Svo.     dih  ed.     11.00. 

Commentaries  on  Equity  Pleadings  and  the  Incidents 

thereto,  according  to  the  Practice  of  the  Courts  of  Equity  of  England  and 
America.    4th  ed.    8vo.   6.00. 

"  This  is  one  of  the  best,  [Ek^uity  Jurisprudence,]  if  not  the  best  of  the  books 
published  by  its  learned  author."    American  Law  Magazine. 

"  in  point  of  learning  and  research,  it  (Equity  Pleadings)  will  bear  a  comparison 
with  any  of  the  elaborate  works  already  published  by  its  author."    American  Jurist, 

"  One  of  the  verv  best  books  (Eouity  Jurisprudence)  that  have  ever  been  written  ia 
English  upon  any  legal  subject."  Ainerican  Review,  New  York. 

(Equity  Pleading)  "  in  which  a  difficult  and  abstract  subject  is  ueaied  with  singulsr 
clearness' and  comprebensiyeness."    Jb. 

*'  The  best  text  book,  by  far  (Equity  Jurisprudence)  ever  yet  publislied  on  that  snb- 
jeet."    Hoar.  H.  S.  Lbgaki,  New  York  Rev.  ▼.  6.  p.  287. 
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(Bqufty  JarUyrudgpce.)  "  This  work  enjoys  in  England,  as  well  as  in  the  United 
States,  a  high  respect  and  great  anthoriiy.  It  is  a  book  equally  aseful  for  its  expositions 
of  principles  and  practice."    Retue  Etravgere.    PariM^  ▼•  9,  p.  200. 

(Equity  Jurisprudence.)  "  yfiih  the  single  exception  of  the  Commentaries  on 
Equity,  we  ha?e,  in  fact,  no  work  of  authoriiy  which  pretends  to  define  the  tsiIous 
duties  and  powers  of  the  highest  and  most  important  branch  of  our  municipal  institu- 
Uons."    JiariMt,  {EngUtk)  ▼.  3,  p.  728. 

Commentaries  on  the  Law  of  Agency  as  a  Branch  of 

Commereial  and  Maritime  Jorispradence,  with  occasional  Illustrations  from 
the  CiYtl  and  Foreign  Law.    3d  ed.     Svo.    5,00. 

"  Mr.  Justice  Story,  in  hts  valuable  treatise,  has  supplied  every  deficiency,  and  left 
nothing  to  he  desired  by  the  practitioner  or  student.  .  .  .  Thr  whole  work  is  marked 
with  that  ample  and  redundant  learning  and  vigorous  good  sense,  which  have  ffiven 
his  previous  writings  so  high  an  authority  both  in  England  and  America.''  Jurist 
(ilm«rtean,)  v.  22,  p.  479,  Jan.  1840. 

"  It  is  not  necessary  that  we  should  recommend  this  work  to  the  profession,  but  we 
earnestly  commend  it  to  the  especial  attention  of  those  readers  who  are  engaged  in 
mercantile  pursuits.*'    Law  Reporter ^  Nov.  1839,  v.  2,  p.  219. 

'*  The  principal  work  on  the  English  and  American  Law  of  Agency,  is  Story's 
Commentaries,  «c."    Mittermaier  Pripatreeht^  b.  vii.  f  651,  not$  i,  {ed.  1843.) 

Commentaries  on  the  Law  of  Bills  ,of  Exchange,  Foreign 

and  Inland,  as  administered  in  England  and  America.  Svo.  $5.50.  2d 
Edition.    Boston,  1847. 

Commentaries  on  the   Law  of  Promissory  Notes,  and 

Guaranties  of  Notes  and  Checks  on  Banks  and  Bankers,  with  occasional 
lllastrations  from  the  Commercial  Law  of  the  Nations  of  Continental 
Europe.    2d  Edition.    8vo.     $5.50.     Boston,  1847. 

/  <*  To  the  present  work  (on  Bills)  belongs  the  same  praise  which  has  been  accorded 
alike  by  the  jurists  of  our  own  country,  and  of  foreign  countries,  to  the  other  treatises 
of  the  author.    It  is  learned,  philosophical,  clear  and  complete."    Law  Reporter. 

"  This  work  has  been  considered  both  in  the  United  States,  England  and  Germany, 
as  one  of  the  most  imporUnt  which  haf  e  appeared  on  this  subject.  Mr.  Story  has  ex- 
plained in  a  Qianner  clear  and  precise,  the  dcTelopments  which  hsTo  taken  place  in  the 
law  of  bills  of  exchange,  and  on  every  point  he  has  given  distinct  principles  drawn  from 
the  nature  of  life  and  the  necessities  of  trade.  His  eminently  practical  tact  has  enabled 
him  to  lay  his  finger  upon  the  essential  points."  Revue  EtrangeTe^eeeond  aerieSf  vol. 
2,  App.f.  47. 

Commentaries  on  the  Law  of  Partnership,  as  a  Branch  of 

Commercial  and  Maritime  Jurisprudence,  with  occasional  Illustrations  from 
the  Civil  and  Foreign  Law.    8vo.     $5.50.    2d  Edition.    Boston,  1846. 

**  The  two  last  (Collyer  on  Partnership,  and  Story  on  Partnership,)  are  works  of 
great  merit,  and  the  latter  preeminently  so,  and  they  have  stated  fully  the  principles 
and  distinctions,  and  given  the  learning  and  cases  which  belong  to  the  subject."  KsnVe 
Comm.  iii.  68. 

**  Partnerships  form  the  subject  of  the  last  treatise,  which  contains  a  truly  luminous 
exposition  of  a  subject  noted  for  iu  intricacy,  and  the  subtlety  of  the  rules  upon  which 
the  system  depends."     Warren'M  Law  tS^uoiet,  p.  760,  2d  ed. 


Mb.  J.  jb:  angell's  books. 

Angsll  (J.  K.)     Treatise  on  the  Limitations  of  Actions 

at  Law  and  Suits  in  Equity  and  Admiralty  ;  with  an  Appendix  contain- 
ing the  American  and  English  Statutes  of  Limitations,  and  embracing  the 
latest  Acts  on  the  subject.     Second  edition  enlarged.    8vo.     $  5.00. 

*<  Lord  Brougham  begs  Mr.  A.  would  kindlv  cofhmunicate  to  Mr.  Angell  bis  very 
grateful  sense  of  the  favor  done  him  bv  the  valuable  present  of  Mr.  A.'s  work.  Lord 
a.  has  already  consulted  it,  and  fouoa  it  to  be  by  much  the  best  treatise  on  this  very 
hnportant  subject"  ^  Lord  Braugham*9  Note  to  Mr  Arnold, 
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Treatise  on  the  Right  of  Properly  in  Tide  Waters,  and 

in  the  Soil  and  Shores  thereof.    Secood  editioD,  re^iBed,  corrected,  and 
much  enlarged.    6vo.     $4.50.  Boston.     1847. 

IsTsoDucTioN.  —  Of  the  Right  of  Territorial  Jarisdtetioii  oyer  the  Sea,  Anns  of  the 
Sea,  and  Navigable  Rivers.  Chap.  I.  —  Right  of  Property  io  Tide  Waters,  dtc,  by 
the  Civil  Law  and  by  the  Common  Law.  Chap.  If.  —  Of  the  Introductiou  and 
Application  of  the  Common  Law  on  the  subject  in  this  Country  —  Colonial  Charters — 
Ri ghts  of  Towns  —  Ind iau  Grants  —  New  Stales  —  Federal  GoTernmeat.    Chap.  IIL 

—  "  Shore,"  "  High-Water  Mark,"  and  "  Naviaable  River,"  defined.  Chap.  IV.  — 
Of  the  Public  Right  of  Navigation.  Chap.  V.  —  Of  the  Public  Right  of  Fishery. 
Chap.  VI.  —  Of  Riparian  Ownership —  Right  to  the  Water  as  appurtenant  to  Upland 

—  Towing  —  Landing  Places  —  Right  of  Way  to  the  Shore  —  Drawing  Seines  — 
Fishing  HuU.  Chap.  VIL  —  Of  Purprestures  —  Wharves  —  Q,uays  —  Piers,  &c. 
Chap.  VIII .  —  Of  Marine  Increases  —  Alluvion  —  Sea  Weed  —  Reliction  —  Islands. 
Chap.  IX.  —  Of  Righu  acqoired  by  Custom  and  Prescription. 

A  Treatise  on  the  Law,  concerning  the  Liabilities  and 

Rights  of  Common  Carriers.    8vo.     $  5.50. 

"  The  present  treatise  on  the  Law  of  Carriers  is  probably  more  elaborate  than 
either  of  ihe  author's  preceding  works,  and  both  on  account  ol  the  nature  of  the  sub- 
ject to  which  it  relates  and  the  thorough  research  and  learning  which  it  displays,  it 
cannot  fail  to  be  welcomed  as  a  valuable  accession  to  the  legal  literature  of  the  age. 

"  To  the  members  o(  the  bar  this  work  must  prove  a  roost  acceptable  addition  to 
their  books  on  elementary  law,  for  it  has  reduced  to  system  and  order,  and  arranged 
under  appropriate  heads,  a  vast  mass  of  decisions  and  statutes  which  have  hitherto 
been  scattered  through  a  multitude  of  volumes,  and  has  made  easily  accessible  to  all, 
that  which  before  could  be  reached  only  by  a  few,  after  great  labor  and  prolonged 
research."  —  Prov.  Daily  Journal. 

*'  His  work  will  be  valuable  to  every  practising  lawyer  in  the  country,  and  ought  to 
have  a  place  in  every  library.  We  are  happy  to  learn  that  it  has  been  thus  far  well 
received,  and  we  have  no  doubt  that  experience  will  vindicate  the  correctness  of  these 
first  impressions."  —  Laio  Reporter. 

"  The  subject  is  treated  in  a  practical,  plain,  and  intelligible  manner,  and  the  book 
may  be  carefully  consulted  by  the  business  man,  as  well  as  by  the  lawyer."  — Boston 
Daily  Advertiser, 

Angell  (J,  KL)  and  Ames  (Samuel.)     Treatise  on  the 

Law  of  Private  Corporations  Aggregate.    Svo.    3d  ed.     $5.50. 

The  following  extract  from  a  letter  of  CnANOtLLoa  Kent  to  the  authors,  dated 
July  2Sth,  1843,  shows  the  character  of  the  work,  and  its  great  value  to  the  profession: 

"  Permit  me  to  say,  that  I  think  your  work  is  not  oiiiy  laboriously,  but  faithfully, 
accurately,  and  admirably  executed.  It  is  a  very  learned,  full  and  finished  treatise, 
and  it  cannot  be  too  highly  praised.  No  branch  of  the  subject  appears  to  have  escaped 
your  skilful,  critical,  and  exhausting  researches." 


Mr.  G.  T.  CURTIS'S  BOOKS. 

Rights  and  Duties  of  Merchant  Seamen  according  to  the 

General  Maritime  Law  and  the   Statutes  of  the  United  States.    Svo. 
$3.50. 

"  Messrs.  LiTtLB  and  Brown  —  Gentlemen  :  I  have  read  through  with  great  care 
a  large  portion  of  a  Treatise,  hy  George  T.  Curtis,  Esq.,  upon  the  Rights,  Duties,  and 
Obligations  of  the  Owners,  Masters,  Officers,  and  Mariners  of  Ships  in  the  Merchant 
Service.  I  think  the  work  is  written  with  great  abiiitv,  accuracy,  and  learning,  and  if 
published  it  will  constitute  hy  far  the  most  valuable  Treatise  now  in  existence  on  this 
nighly  important  branch  of  Law,  and  will  be  worthy  of  extensive  public  patronage. 
I  am,  very  truly  and  respectfully,  yours,  "  Josapu  Stoby.*' 

The  American  Conveyancer,  containing  a  large  variety  of 

Legal  Forms  and  Instruments  adapted  to  Popular  Wants  and  Professional 
Use.     Nevir  edition.     l2tno.     $1.00. 

"  Of  the  different  books  of  forms  and  precedents,  the  larger  works  on  conveyancing, 
prepared  especially  for  the  profession,  and  generally  copied,  with  little  alteration,  from 
the  English  books  on  the  same  subject,  are  far  too  complicated  and  technical  for  com- 
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mon  nM*  whik  the  imBUer  ^  orki,  intended  for  the  use  of  persons  not  of  the  profes- 
sion, ftod  msde  to  sell,  hsTe  been  too  ofion  carele»fOj  prepared,  and,  like  Mind  guides 
hare  led  those  who  trusted  to  them  into  the  very  dimculiies  they  sought  to  escape. 

"The  present  work  does  not  seem  liable  to  either  of  these  objections.  It  has 
erideotly  been  prepared  with  great  care.  In  those  parts  of  it  of  a  higher  and  more 
technical  character,  Mr.  Curtis  has  rejected  the  redundancies  and  verbosity  of  the 
English  precedents,  while  be  sppears  to  have  retained  all  that  is  necessary  and  essen- 
tial. But  to  these,  which,  under  one  shape  or  another,  more  or  less  perfect,  are  to  be 
found  in  every  book  of  conveyancing,  he  has  added  a  great  variety  of  useful  forms  for 
every  day  use  —  for  magistrates,  sheriflfSj  and  business  men,  many  of  which  we  do  not 
remember  to  have  seen  before  in  any  work  of  the  kij^d.  Such  are  the  forms  for 
Acknowledgment  of  Deeds,  of  Summons  and  Notices  for  the  taking  of  Depositions  — 
of  Captions  for  Depositions  —  a  sreat  variety  of  forms  of  Returns  on  Writs  and 
Executions  —  forms  of  Articles  of  Copartnership,  of  Articles  for  Joint  Stock  Com- 

Cnies —  Letters  of  Credit,  and  forms  of  the  different  Instruments  for  the  procuring  of 
itters  Patent.  The  Appendix,  also,  containing  the  whole  of  the  Insolvent  Law  of 
HassachttsettSf  with  Forms  aad  Directions,  and  an  Analysis  of  the  Statute,  is  a  most 
valuable  addition  to  the  work.  Believing,  as  we  do,  that  the  more  the  law  in  known, 
and  its  speedy  and  economical  operation  is  seen,  the  more  favor  it  will  saio,  as  afford- 
ing a  remedy  to  the  creditor  against  the  fraudulent  debtor,  and  a  relief  lo  the  honest 
debtor  from  the  oppressive  creditor.  We  would  have  it,  with  the  explanations  and 
directions  here  Riven,  placed  in  the  hands  of  every  business  man  :  for  every  such  man. 
however  limited  his  transactions  may  be,  *is  likely  to  be  called  to  take  a  practical 
share  in  its  actual  administration  upon  his  own  affairs  or  those  of  his  neighbor.'  —  The 
publishers  have  judiciouyly  placed  this  work  at  the  moderate  price  of  one  dollar,  bring- 
inff  it  within  ttie  means  ot  every  business  man,  from  the  opulent  merchant  to  ike 
laborious  mechanic."  t 


SUPPLEMENT  TO 

JUDGE  STORTS  EQUITY  PLEADINGS. 

Equity  Precedents ;  designed  as  a  Supplement,  to  Illus- 
trate and  Accompany  Mr.  Justice  Story's  Treatise  on  Equity  Pleadings. 
1  vol.    8vo. 

PREFACE. 

Tita  extensive  use  of  Mr.  Justice  Story's  Treatise  on  Equity  Pleadings,  in  this 
country,  has  seemed  to  call  for  the  preparation  of  a  collection  of  Precedents,  to  be  used 
by  the  Student  and  Practitioner,  in  connection  with  that  work.  Such  a  collection,  of 
course,  must  be  drawn  from  the  best  Enslish  collections  of  Equity  Pleadings,  in  a 
great  measure.  I  have,  in  general,  adapted  ilie  English  Precedents  to  the  practice  in 
this  country,  and  have  appended  to  the  forms  such  references  to  Judge  Story's  Treatise 
as  will  enable  the  pleader  or  the  student  to  resort  at  once  to  the  prmciples  applicable 
to  the  case  in  hand. 

Many  of  the  Precedents  in  this  Collection  have  been  taken  from  Van  Heythusen's 
Equity  Draftsman,  by  Hughes  (2  vols.  8vo.  London,  1829,)  and  from  Willis's  Equity 
Pleadings  (Svo.  London,)  with  such  alterations  as  seemed  to  be  required.  In  some 
instances  no  alteration  has  been  made,  because  the  just  understanding  of  the  system  of 
pleading,  in  these  instances,  requires  that  the  English  form  should  be  studied  in  con- 
nection with  the  elementary  treatises.  I  have  also  adopted  from  the  Equity  Draftsman 
the  whole  of  the  Precedents  of  Examinations  of  Parties  and  Witnesses,  without  alter- 
ation. The  value  of  these  Forms  consists,  in  my  iudgment,  in  the  means  which  they 
afford  for  the  formation  of  a  good  style,  and  for  becoming  familiar  with  Equity  pro- 
ceedings. They  are  drawn  with  more  verbiage  than  is  usual  with  the  best  pleaoers, 
amongst  us ;  but  this  redundancy  is  no  disadvantage  to  one  who  is  seeking  to  accustom 
himself  to  use  legal  language  with  facility  and  correctness, 

Some  of  the  Precedents  of  Bills  and  Answers,  in  this  volume,  particularly  in  Patent 
and  Copyright  cases,  have  been  drawn  by  me,  in  my  own  practice,  or  have  been 
furnished  to  me  by  professional  friends.  In  the  Department  ol  Decrees  and  Orders,  I 
have  taken  the  forms  in  Seton  on  Decrees  as  a  basis,  making  the  needful  adaptation  to 
our  practice,  except  in  those  cases  where  the  peculiar  relief  given,  or  the  object  to  be 
accomplished,  by  the  Decree,  can  onlv  be  exhibited  by  preserving  the  English  form  in 
all  its  peculiarities.  A  few  of  the  Decrees  and  Decretal  Orders  are  taken  from  the 
Equity  Draftsman. 

A  Treatise  on  the  Law  of  Copyright  in  Books,  Dramatic 

and  Musical  Compositions,  Letters  and  ot|ier  Manuscripts,  Enfrravings 
and  Sculpture,  as  administered  in  England  and  America  ;  with  some 
Notices  of  the  History  of  Ldterary  Property.    Svo.     $  3.75. 
*<  So  fitr  as  we  know,  there  is  m  our  language  no  work  upon  Literary  Property  so 
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complete  and  Mititfacmry  ps  this  Treatise  by  Mr.  Curtis.  The  literaiy  merits  of  the 
book  are  of  a  Tery  bi^h  order.  It  is  wriiieo  with  remarlcahle  ciearoess  and  purity  of 
suie,  and  is  free  from  any  attempts  at'  rhetorical  embellishment,  which  woald  be  oot 
of  keeping  with  tbe  proper  treatment  of  the  subject.  Tbe  author  has  also  equally 
aToided  the  dry  and  merely  technical  manner  which  a  majority  of  the  writers  upiia 
subjects  related  to  the  law  seem  to  consider  it  a  matter  of  professional  etiquette  to 
adopt.  Apart  from  tbe  interest  which  erery  man  of  letters  may  be  supposed  to  feel  in 
a  discuMion  of  copyright,  be  will  find  in  Mr.  Curtis's  volume  ample  gratification  for 
literary  taste.  In  the  course  of  the  work,  many  curious  and  Talnable  details  of  literary 
history  are  introduced,  and  the  Notes  are  enriched  with  copious  illustrations,  drawn 
from  biographies,  criticisms,  and  judicial  decisions  bearing  upon  the  general  course  of 
tbe  argument,  and  of  high  importance  in  a  literary  as  well  as  a  scientific  point  of  ?iew. 
In  this  way  the  book  combines  a  great  amount  and  variety  of  information  communi- 
cated in  the  most  agreeable  manner,  which  the  reader  can  find  collected  nowhere  else, 
and  which  every  man  occupied  with  inteileciual  pursuiu  should  hsTe  in  his  posses- 
sion." —  y.  A.  Renew. 

"  We  have  had  occasion  to  examine  this  work,  and  can,  with  confidence,  commend  it 
to  our  professional  brethren.  They  will  find  it  a  full  and  lucid  exposition  of  the  Law 
as  it  is  upon  the  subject  iu  question."  —  Western  Law  JoumaL 


PROF.   GREENLEAFS  BOOKa 

An  Examination  of  the  Testimony  of  the  Four  Evangel- 
ists, by  the  Rules  of  Evidence  administered  in  Courts  of  Justice :  With 
an  account  of  tbe  Trial  of  Jesus.    8vo.    4,00. 

The  design  of  this  work,  as  its  title  imports,  is  to  bring  tbe  nanatiTes  of  these 
witnesses  to  the  tests  usually  applied  to  the  eTidence  of  other  transact^jons  in  Cooru  of 
Law,  as  well  documentary  as  oral,  in  order  to  ascertain  what  denee  of  credit  they 
would  be  entitled  to  receive  in  human  tribunals.  The  principles  of  the  Law  of  Evidence 
applicable  to  such  subjects,  are  stated  in  a  preliminary  Discourse,  in  which  also  the 
characters  and  situation  of  the  Evangelists,  their  motives  of  conduct,  and  the  nature 
and  probability  or  their  narratives  and  assertions  are  examined.  Tbe  Four  Gospels 
are  exhibited  tn  parallel  columns,  arranged  afler  the  order  of  Archbishop  Newcomers 
Harmony,  as  recentiv  corrected  and  published  by  Professor  Robinson.  In  the  appendix 
is  contained  a  legal  account  of  tbe  two  trials  of  Jesns,  before  the  Sanhedrim  and 
Pilaie  ;  and  a  translation  of  tbe  Jewish  account  of  thove  transactions,  given  by  M. 
Salvador,  a  learned  Jew,  in  his  Histoire  des  Institutions  de  Moise  etdu  Penple  Henreu. 
Tbe  work  is  inscribed  to  the  members  of  the  legal  profession  ;  but  it  will  he  found 
equally  interesting  to  clergymeo,  and  to  all  others  who  may  be  disposed  to  examine  the 
subject. 

A  Treatise  on  the  Law  of  Evidence.    8d  ed.    2  vols. 

BoyalBvo.     $11,00. 

"  Professor  Greenleaf  has  taken  a  difficult,  important,  and  interesting  branch  of  oar 
law,  and  treated  it  with  originality,  clearness,  neatness,  method,  completeness,  and 
learning.  His  work  will  be  the  most  agreeable  manual  for  the  student,  introducing 
him  to  the  principles  of  the  law  of  evidence,  at  the  same  lime  that  it  will  engage  the 
attention  or  the  practitioner,  and  render  him  most  essential  aid  in  the  application  of  the 
rules  to  the  afiairs  of  actual  life.  It  is  not  necessary  to  say^  in  enhancement  of  its 
merits,  thsi  it  will  supersede  all  other  works  on  the  same  subject ;  but  we  should  fail 
in  justice  to  the  learned  author,  and  in  expressing  our  high  opinion  of  his  work,  if  we 
did  not  frankly  declare,  after  a  careful  examination  of  it,  that  no  other  work  on  the  sub- 
ject can  be  of  equal  value  to  the  American  lawyer,  and  that  wherever,  in  our  broad 
country,  tbe  common  law  is  administered,  Professor  Oreenleat's  Treatise  on  the  Law 
of  Evidence  will  be  studied  and  referred  to  alike  by  the  student  and  practitioner.''  Am. 
Jwr, 

"  It  is  no  mean  honor  to  America  that  her  schools  of  jurisprudence  have  produced 
two  of  the  first  writers  and  best  esteemed  legal  authorities  of  this  century  ;  —  the  ^reat 
and  good  man,  who  has  just  been  taken  from  us,  and  his  worthy  and  eminent  associate, 
the  Professor  Greenleaf.  Upon  the  existing  law  of  contracts  and  the  Law  of  Evidence, 
more  light  has  shone  from  the  new  world  than  from  all  the  lawyers  who  adorn  the 
courts  of  Europe."    X^ondon  Law  Mag.  iVop.  1846. 

Mr.  Warren,  in  his  new  edition  of  his  Law  Studies,  gives  Mr.  Greenleaf^  work  a 
decided  preference  to  the  more  voluminous  treatises  of  Starkie  and  Phillipe,  avea  for 
the  English  student.    See  Laos  SbidieM^  pp.  76«,  7«6. 
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CRUISE'S    DIGEST    OF    THE    LAW    OP   REAL 
PROPERTY, 

Revised  and  con«iderably  enlarged,  by  HENRY  HOPLEY  WHITE.  Esq. 
Further  revised  and  abridged,  with  Addiiions  and  ^'utes  for  the  Use  of 
American  Students,  by  Simon  Grcbnleap,  LL.  D. 

Vols,  "i,  de  II.  —  Volume  III.  is  in  active  preparation  and  will  make  its  appearance 
without  delay. 

"  We  are  suiv  that  Mr.  Greenleaf  con  Id  have  performed  no  tasK  which  would  he 
more  geoerally  acceptaMe,  Ihan  this  verv  one  of  winnowins^  the  chaff  from  the  wheat. 
It  hat  been  performed  in  a  manner  whicn  will  do  justice  lo  his  eminent  repuiation.  No 
work  which  has  appeared  for  a  long  time  will  be  more  valuable  to  studeau  or  to  the 
profession  generally."  —  Lmw  Rep,  . 


JUDGE  PERKINS'S  EDITIONS  OF  REPRINTS. 

CoLiiYER  (John.)  Practical  Treatise  on  the  Law  of  Part- 
nership ;  with  an  Appendix  of  Forms.  Third  American  from  the  second 
English  edition,  with  large  Additions  to  the  Text  and  Notes,  by  J.  C. 
Perkins.    Thick:  8vo.  $5.50.     Boston,  1848. 

"  In  the  preparation  of  this  work,  Mr.  Perkins  has  rendered  a  benefit  to  the  profes- 
sion, which  snould  not  pass  unnoticed.  He  has  taken  the  second  edition  of  Mr. 
Collfer,  and  by  his  ▼alusble  additions  to  the  Text  and  Notes,  has  rendered  it.  in  our 
judgment,  the  most  useful  work  on  Partnership  which  we  now  have."    Laio  Rep. 

"  While  Mr.  Perkins  has  carefully  preserved  all  that  is  valuable  in  Mr.  Collyer*s 
Treatise,  both  in  the  arrangement  and  the  matter,  he  has  improved  the  Text  by  his 
Additions  upon  almost  all  the  points  treated  of.  He  has  shown  the  difference  between 
the  law  as  established  in  England  and  in  this  country,  and  has  incorporated  into  the 
Text  the  main  features  of  the  Statutes  of  the  several  States,  upon  this  branch  of  the 
Law,  particularly  upon  the  subjects  of  special  aad  limited  partnerships,  which  have 
become  very  extensive  in  the  different  States  of  this  country.  He  has  added  new  sec- 
tions and  parts  of  sections,  in  every  case  where  it  seemed  necessary,  in  order  to 
elucidate  more  fully  the  points  under  discussion. 

"  His  Notes  are  of  extreme  value.  He  does  not  seem  to  have  followed  the  plan  of 
the  other  American  editors  of  this  work  ;  and  the  Notes,  with  the  exception  of  Mr 
Collyer's,  appear  to  be  entirely  orii;inal.  Upon  almost  every  page,  new  ciistions  and 
quotations  from  the  numerous  English  and  American  authorities  and  texl-lK>ok8  appear. 
Points  which  stood  doubtful  at  the  lime  the  English  edition  was  published,  are  cleared 
up  and  settled  ;  snd  in  many  of  his  Notes  there  are  extended  discussions  upon  dig- 
puted,  new,  or  doubtful  points." 

Jarman  (T.)  a  Treatise  on  Wills,  with  a  copious  Disser- 
tation on  the  Construction  of  Devisee ;  with  Notes  and  References  to 
American  Law,  by  J.  C.  Perkins,  Esq.  2  vols.  8vo.  Second  edition 
greaiely  enlarged,     10,00. 

"  Cambridge,  December  12, 1845. 
"  Messrs.  Little  and  Browiv  —  I  have  lon^  been  acquainted  with  the  great  merit 
of  Mr.tiarman  as  a  legal  author,  and  regan*  *hi8  treatise  as  one  of  the  highest  order. 
An  American  lawyer  cannot  well  dispense  with  it,  even  in  the  English  edition  ;  hut  the 
notes  of  Mr.  Perkins,  who  has  selected  the  American  rases  with  his  usual  skill  and 
discrimination,  have  rendered  the  work  doubly  valuable  to  the  profession. 
"  With  much  respect, 

"  I  our  obliged  and  obedient  servent, 

"  S.  Orebklraf." 

"  To  Messrs.  Littlb  akd  Brown  :  Gentlemen,  —  I  hsve  thoroughly  examined 
the  edition  of  Jarman  on  Wills,  edited  by  Mr.  Perkins,  and  published  by  you,  of  which 
you  ask  my  opinion.  I  do  not  hesitate  to  say,  that  it  is  incomparably  the  ablest,  most 
complete,  and  best  work  extant  upon  the  subject.  It  is  no  easy  task,  in  any  hands,  to 
analyze,  expound  and  systematize  a  branch  of  the  I^,  having  so  many  anomalies  and 
perpiexmg  difficulties,  and  in  its  nstt^e  admitting  such  metaphysical  subtleties,  and 
nice  and  shadowy  distinctions.  And.  jf  Mr.  Jarman's  treatise  is  not  above  the  reach 
of  criticism,  it  is  no  mean  pri^e  to  8ay,.th^  it  is  far  more  useful  for  the  instruction  of 
the  student  and  tat  the  assistance  of  the  practitioner,  than  all  the  books  on  Wills  which 


16  Law  Book$  FvhUihed  bjf  LUUe  ^  Brown. 

hare  preceded  it.  Mr.  Jarman,  indeed  teems  to  have  been  particularly  well  qmlllied, 
for  the  andertakiog.  He  hai  long  been  adTaataffeoQalj  known  aa  Uie  aathor  of  Anno- 
tations and  a  most  able  Supplement  to  Powell  on  Divises.  and  also  as  the  anthorof 
copious,  erudite,  and  practically  useful  notes  and  additions  to  Bytherwood's  Perccdentt 
in  Convevancing.  The  better  part  of  his  former  labors,  so  far  as  they  relate  to  tbe  sub- 
ject, much  matured  and  improTed,  of  coorse  by  reflection,  and  the  suggestions  of  a 
considerable  professional  practice,  is  incorporated  in  the  present  treatise.  It  is  one  of 
the  excellencies  of  ibe  work,  that  it  is  not,  like  most  modem  text-books,  a  mere  ag- 

Slomeration  p(  cases  under  appropriate  chapters  and  heads,  with  an  enunciation  ot  the 
ocirines,  whether  coosistent  or  inconsistent,  which  they  contain.  The  author  can- 
Tasses,  explains  and  criticises,  with  great  freedom,  acumen,  learning  and  ability,  the 
intricate,  obscure,  doubtful,  anomalous  and  cooflictinff,  as  well  as  other  cases,  and 
enucleates  therefrom  the  prmci  pies  and  real  essence  of  the  law.  In  the  notes  of  Mr. 
Perkins,  there  appears  to  be  contained,  not  only  what  is  Talnable  in  the  American  cases, 
but  large  quotations  from,  and  frequent  references  to,  many  English  cases  and  authori- 
ties, unnoticed  in  the  original  text.  On  the  whole,  this  edition  of  the  work  will  afibni 
Tery  great  aid  in  inTestig;ating  difficult  questions,  which  are  constantly  arising  in  prac- 
tice, under  testamentary  instrumenu  ;  and,  I  am  surs.  no  lawyer  of  any  oonaiderable 
practice,  will  fail  to  find  it  highly  serriceable,  if  not  inoispensaole,  for  daily  oonveniaBt 
reference,  in  matters  of  testamentary  law. 

"  Respectfully  yours,  ^c  B.  Rasd. 

<'  Boston,  Dec.  22,  1846. 

"  The  work  enjoys  a  hivh  reputation  in  En^fland ;  it  fills  np  a  large  space,  which  hat 
been  long  unoccupied,  and  we  think  the  publishers  hsTe  done  an  acceptable  serriee  in 
setting  out  an  American  edition,  under  the  supervision  of  the  able  editor,  who  has 
Bestowed  much  labor  upon  it,  both  in  exploring  and  in  citing  the  American  decisions. 
Mr.  Perkins  is  so  well  Known  as  a  careful  and  learned  annotator.  that  it  was  scarcely 
necessary  for  him  to  state  in  the  preface  that '  nothing  has  been  left  undone  which  the 
editor  has  supposed  to  be  necessary  to  render  the  work  useful  and  acceptable  to  the 
legal  profession  in  this  country.'  It  is  handsomely  printed  in  two  volumes  of  about 
eight  hundred  pages  each."  —  Law  Reporter. 

Daniell  (E.  K)    Pleading  and  Practice  of  the   High 

Court  of  Chancery.  Second  Enffliah  edition.  With  considerable  AUera- 
tioDS  and  Additions,  adapting  the  Text  to  the  last  General  Orders,  and  the 
most  recent  Decisions  of  the  Court.  By  Thomas  Emerson  Headlam, 
M.  A.,  Barrister-at-law.  First  American  edition.  To  which  are  added 
several  entirely  new  Chapters  and  copious  Notes,  adapting  the  work  to 
American  Practice  in  Chancery.  By  J.  C.  Perkins,  Esq.  3  toIs.  8to. 
12,00. 

Cambridge,  October  20, 1846. 
Messrs.  Little  &  Brown  : 

Gentlemeo,  — Agreeably  to  your  request,  I  have  compared  your  recent  edition  of 
DanielPs  Chancery  Practice,  by  Mr.  Perkins,  with  the  one  lately  published  at  Harris- 
burgh.  '  The  latter  is  simply  a  reprint  of  the  first  London  edition,  printed  in  1837.  It 
is  well  known  that  Mr.  Daniell  leA  his  own  work  incomplete,  nsTing,  for  reasons 
stated  in  his  last  publication,  determined  to  abandon  bis  original  design.  It  was  then 
Uken  up  by  Mr.  Headlam,  who  undertook,  in  a  second  edition,  to  complete  what  the 
author  originally  intended,  and  to  rerise  the  whole  work  ana  adapt  it  to  the  new 
Orders  in  Chancery.  This  labor  he  accomplished  in  the  beginning  ofthe  present  year, 
in  a  Tery  satisfactory  manner,  by  many  additions  to  the  Body  of  the  teit,  together, 
with  the  later  decisions,  by  rewriting  several  ofthe  chapters,  and  adding  fire  new  ones, 
on  new  subjects  ;  thus  greatly  enhancing  the  value  of  the  work. 

Since  tbe  publication  of  the  first  edition,  material  changes  have  been  made  in  the 
practice  in  Chancery  in  England,  by  tbe  new  Orders  made  in  1841.  1342,  and  1845. 
Our  own  practice,  too,  in  the  United  States  Courts,  has  been  essentially  varied  by  the 
Orders  of  January,  1842,  many  of  which  were  copied  from  the  English  Orders  of  1841  ; 
while  some  of  the  later  English  Orders  are  substantially  the  same  with  ours  of  1842, 
and  thus  the  present  practice,  in  the  courts  of  both  nations,  has  become  as  nearly 
similar  as  their  circumstances  will  conveniently  admit. 

Your  edition  by  Mr.  Perkins,  printed  from  that  by  Mr.  Headlam,  furnishes  all  that 
can  be  desired  in  this  branch  of  tne  law;  giving  us  a  Treatise  written  and  revised  with 
great  ability,  aud  brought  down  to  the  present  state  of  the  practice.  Wherever  any 
portion  of  the  original  work  was  omitted  by  Mr.  Headlam,  so  much  of  it  as  is  stiu 
applicable  to  our  practice  Mr.  Perkins  has  very  properly  restored ;  enriching  the  whole 
with  many  valuable  Notes,  with  References  to  the  American  Decisions,  and  the  addi- 
tion of  three  new  and  ably  written  Chapters,  on  Bills  of  Review,  on  Cross  Bills,  and 
on  Bills  of  Interpleader.  This  work  i  consider  by  far  the  most  complete  Treatise 
extant  on  Chancery  Practice.  Very  respectfully  and  truly  yours, 

SlXON  OaXILBAF. 
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